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NELSON STORY vs. MADISON M. BLACK ET AL. 1 


1 Statement on Motion for New Trial. 


In the District Court of the First Judicial District of Montana Terri- 
’ tory within and for Gallatin County. 


Netson Story, Plaintiff, 


: v8. 
Mapison M. Brack and Rosa G. Bl. Ack, Defendants. 


The 22 in the above- entitled action filed his complaint here- 
in on the second day of March, A. D. 1880, to wit: 


Complaint. 


In the District Court of the First Judicial District uf the Territory 
of Montana within and for Gallatin County. 


NELson Story, Plaintiff, 


| v8. 
‘Mapison M. Brack and Rosa G. Brack, Defendants. 


Nelson Story, the plaintiff in the above-entitled action, com- 

2 plains of Madison M. Black and Rosa G. Black, the defend- 

ants, and alleges the following facts, constituting his cause of 
action : 

The plaintiff was, on the twenty-ninth day of December, 1879, ever 
since has been, and now is the owner, seized in fee-simple, and en- 
titled to the possession of the following-described parcel of land, 
j situate in the county of Gallatin and Territory of Montana, to wit: 


Lots numbered sixtzen and seventeen in block A of Black’s addition 


8 


to the town of Bozeman City, and all the rights, privileges, and ap- 
purtenances thereunto belonging. 

The said defendants, on the 24th day of January, 1880, were wrong- 
fully and unlawfully in possession of said real estate. 

On said day last mentioned the plaintiff demanded possession of 
said premises of the defendants, who then and there refused and 
ever since and now refuse to surrender possession thereof to the 
plaintiff, and continue to withhold the same from him, wrongfully 

and unlawfully. 
3 The value of the use, occupation, rents, and profits of the 
said real estate during the time the same has been so with- 
held is twenty-five dollars per month, and by the withholding thereof 
the plaintiff is dam in the sum of one hundred dollars. 
herefore the plaintiff prays judgment against the said defendant, 
Ist, for the recovery of the possession of the demanded premises; 
2nd, for the sum of one hundred dollars dam for the withhold- 
ing the same from the possession of the plaintiff; 3rd, for the value 
of the rents and profits thereof, at the rate of twenty-five dollars per 
month, from the said 29th day of December, 1879, to the date of 
judgment, and also for costs of suit. 
| J. J. DAVIS, 


an Ay for Plaintiff 
1—39 „ 
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The above-named defendants, on the seventh day of May, A. D. 
1880, filed their answer to the said complaint of the plaintiff herein, 
of which said answer, in words and figures, the following is a copy, 
to wit: 


4 Answer. 


In the District Court, First Judicial District, in & for Gallatin 
County, Montana Territory. 


NE son Story, Plaintiff, 


v8. : 
Mapison M. Brack and Rosa G. BLAcx, Defendants. 


Now come the defendants and, Ist, for answer to the complaint of 
the plaintiff herein, deny that plaintiff was, on the 29th day of 
December, A. D. 1879, or at any other time was, or now is the owner, 
or seized in fee-simple or otherwise of or entitled to the possession of 
the parcel of land described in his said complaint, or any part there- 
of, or any of the rights, privileges or appurtenances to the same, or 
any thereof belonging or appertaining. 

nd. Admit that said defendants were in ion of the said 
property at the date mentioned in the complaint, and that they still 
continue in said possession, but deny that such possession was or is 
— or unlawful. N 
5 3rd. Deny that the use, occupation, rents, issues, and profits 
of said property is of the value of twenty-five dollars per: 
month, or was during the time mentioned in said complaint worth 
said amount, or any greater sum than fifteen dollars per month. 

4. Deny that he has been damaged by reason of the withholding 
of said property in the sum of one hundred dollars or any other 
su 


m. 

And the said defendants, for further answer, shows unto this hon- 
erable court that heretofore, to wit, on the 31st day of Au A. 
D. 1875, Leander M. Black, the father of said Madison M. Black, on 
the event of the intermarriage between the said Madison M. Black 
and Rosa G. Black, the other defendant and wife of the.said Madi- 
son M. Black, and long before the indebtedness hereinafter men- 
tioned accrued, did make and execute to the said Rosa G. Black 
a good and sufficient deed for the following-described real estate, to 

wit: Commencing on or at the northwest corner of block B, in 
6 Black’s addition to the town of Bozeman, thence running 

east seventy feet, thence south one hundred and fifty feet, 
thence west seventy feet, thence north one hundred and fifty feet to 
the place of beginning, the same fronting seventy feet on Babcock 
street, on the south side thereof, and known as Black’s residence. 

That said defendants, in pursuance of their title and right eo ac- 
quired as aforesaid, which was intended for and was a bridal pres- 
ent to the said Rosa G. Black, wife of his said son, Madison M. Black, 
did at once enter into the actual possession and occupation of said 
property, and did continue so to occupy and possess the same and 

ve charge and control of the same in their own right, exclusive of 
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any other, until some time in July, A. D. 1877; that at the time last 
aforesaid, and long before the acquisition of any lien or claim of 
said plaintiff hereinafter mentioned, and while the said pro 
was from all liens and incumbrances, the said Leander M. 
Black and these defendants mutually agreed to barter and ex- 
7 change and did barter and exchange in that the suid Madison 
M. Black and Rosa G. Black did accept and receive the prop- 
erty mentioned in the complaint for the property hereinbefore 
particularly described, and in pursuance thereof the respective 
parties exchanged possession, and your said defendants did then and 
there take possession of the said property and have ever since oc- 
cupied and possessed the same, and improved the same at great 
expense. 
at soon after the barter and exchange of the property aforesaid, 
and before any of the pretended liens or incumbrances hereinafter | 
mentioned accrued, the said Leander M. Black sold and transferred, by 
deed duly executed, and for a valuable consideration, the said prop- 
erty originally given, granted, & conveyed to Rosa G, Black to one Peter 
Koch, who now holds the legal and equitable title to the same; that the 
said Leander M. Black agreed to make and execute to these defend- 
ants a deed for the property described in said complaint so ex- 
changed and delivered to these defendants, and occupied and im- 
proved by them in good faith upon the strength of their 
8 rights, equities, and title thereto; that in pursuance of such 
ae agreement, actual exchange, delivery to, and acceptance of 
possession by these defendants the said Leander M. Black did have 
and 1 from Edwin W. Toole, to whom he had hitherto con- 
veyed said property with other property, a deed to said Rosa G. 
Black for said property ; that said Edwin W. Toole did, on account 
of the facts and premises aforesaid, on the 28th day of June, A. D. 
1879, make, execute, and deliver to her, the said Rosa G. Black, a 
and sufficient deed for the property in said complaint men- 
tioned ; by reason whereof, on the day aforesaid, the said trust and 
equitable title of defendants was merged into and became a legal 
title, by virtue of all of which they were and now are in possession 
and entitled to the possession of said property. 

And said defendants, for further answer, show unto this honor- 
able court that said 228 upon an indebtedness due and owing 
from said Leander M. Black to him, after these defendants had so 

taken possession of and occupied and improved said property, 

9 caused the same to be attached in a certain suit upon said 
indebtedness, wherein the said Story was plaintiff and the 

said Leander M. Black was defendant, in the district court of the first 
judicial district, Gallatin county, Montana Territory; that thereafter 
o recovered a judgment in said action, and procured and had said 
property sold under an execution issued therein, and did receive a 
for all the right, title, and interest of the said Leander M. Black 

in said rty, and became and was substituted to all the right 
and title of the said Leander M. Black in said property; that the 
same was and is subject to the superior and paramount title of. these 
defendants and constitutes all the claim or pretended claim of said 
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plaintiff of, in, or to,said property. Wherefore defendants ask judg- 
ment for their costs and disbursements in this behalf expended. 

VIVION & PI E & 

E. W. & J. K. TOOLE, 

: Ati ys for Def ts. 
Verified in the usual form. 


10 The plaintiff, on the thirteenth day of December, A. D. 1880, 
filed his amended replication to said answer, to wit: 


Amended Replication. 


In the District Court, First Judicial District, in & for Gallatin County, 
: Montana Territory. 


. NELSON Srory, Plaintiff, 


v8. 
Mapison M. BLacx and Rosa G. Brack, Defendants. 


The plaintiff, for amended replication to the answer of the defend- 
auts herein—leave for filing the same having been — by the 
court—denies upon information and belief that on the 31st day of 
August, 1875, or at any other time the said Leander M. Black did 
make or execute to the defendants a good or sufficient deed for the 
real estate particularly described in said answer, or that any deed 

for said property was ever executed by him to the said Rosa 
11 G. Black, or that in pursuance of the same the defendants did 
at any time enter into possession of or occupy the same, or 
that by virtue of any deed they did continue to occupy or possess 
the same, or to have charge or control thereof in their own right ex- 
clusive of any other, until July, 1877, or any other time or date; 
denies upon information and belief that at any time prior to the 
liens and incumbrances of the plaintiff the said Leander M. Black 
and the defendants mutually did barter or exchange the property 
mentioned in the answer for the demanded premises, or that in pur- 
suance of said pretended barter or exchange defendants did t 
and receive the demanded premises in lieu of that mentioned in the 
said answer, or that in pursuance thereof the said Leander M. Black 
exchanged possession with the defendants, or that in pursuance there- 
of the defendants took possession or have since occupied, possessed, or 
improved the demanded premises. 
The plaintiff admits that the property particularly de- 
12 __ scribed in said answer was sold sak — the said Le- 
ander M. Black to Peter Koch, but avers that the said prop- 
erty was and ever had been since the thirty-first day of August, 
1875. the e of the said Leander M. Black, and stood upon 
the records of said Gallatin county in his name until so sold and 
conveyed by him to said Koch. . 

The plaintiff denies, upon information and belief, that the said 

Leander M. Black agreed to execute and deliver to the defendants 


a deed for the demanded — or that in pursuance of any 
agreement or said pretend 


exchange he did procure a deed to be 
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{. 
, executed therefor from one Edwin W. Toole to the defendants, or 
that said Toole, to carry out any such agreement, executed any 
~Sdeed, and avers that said deed made by said Leander M. Black to 
said Toole, as also the said deed executed by the said Toole to the 
said Rosa G. Black, were made, executed, and delivered by the parties 
thereto long subsequent and after the liens and rights of the 
plaintiff hereinafter mentioned had accrued, and with full knowledge 
thereof, and notice on the part of said Toole, said Leander 

13 M. Black and the defendants, and that by virtue of said deed 

or deeds said defendants or said Toole acquired no title or 

right as against the title of the plaintiff, and the same are a fraud 

on plaintiff's title. 
And the plaintiff avers that at the time of said alleged barter for 
said property, and for a long time prior thereto, to wit, in July, 1877, 
the said Leander M. Black was largely indebted to this P intiff, 
upon which the judgment hereinafter mentioned was rendered b 
the court in favor of this plaintiff, and against the said Leander 
Black, and in other large amounts. 

That the said Leander M. Black was largely indebted to divers 
other persons in said July, 1877, his debts being equal, or nearly so 
to the value of his property, and was, as plaintiff. is informed an 
believes, insolvent and incapable in law of giving or granting, in 
consideration of love and affection, any propert whatever to his 
children or others, and that the said Leander M. Black has ever 
since been insolvent and unable to pay or discharge the said in- 

debtedness. 
71 And as to the allegations in said answer concerning the 
; title and claims of the 3 to said demanded property, 
the plaintiff avers the facts to be: 

That at the date hereinafter mentioned the said Leander M. Black, 
being as aforesaid indebted to the plaintiff, to collect the same the 
said plaintiff commenced an action in this court against the said 
Leander M. Black, in which action this plaintiff was the plaintiff, 
and said Leander M. Black was the defendant. That on or about 
the 10th day of July, 1873, this plaintiff sued out a writ of attach- 
ment in said action, which was duly issued out of said court and 
directed and delivered to the sheriff of said Gallatin county for ser- 
vice and execution, commanding him to attach the property of the 
said Leander M. Black, or so much thereof as might be sufficient to 
satisfy the demand of the plaintiff in said action; that at that time 
and for a long time prior thereto the said demanded premises was 

the property of the said Leander M. Black, and stood upon 
15 tze records of said county in his name, and said property was, 

by virtue of said writ, on the 12th day of July, 1878, duly 
levied upon and attached 2 sheriff to satisfy the demand of 
the plaintiff in said action ; that afterwards, to wit, on the 12th day 
of May, 1879, judgment was duly rendered by said court in said ac- 
tion in favor of the plaintiff and against the said Leander M. Black. 
And for the satisfaction of said Judgment, an execution was duly 
issued out of said court directed and delivered to said sheriff, under 
and by virtue of which said sheriff did sell said attached property, 
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6 NELSON STORY VS. MADISON M. BLACK ET AL. 
the demanded premises, at sheriff’s sale, according to law, on or 
about the 27th day of June, 1879; at which sale this plaintiff became 
the purchaser of said demanded premises, and afterwards the said 
plaintiff received a good and sufficient sheriff's deed therefor from 
said sheriff, whereby the — became and is of all the 
right, title, and interest of the said Leander M. Black therein at the 
date of the levy of said attachment. ae 
16 And the plaintiff denies that his title to the demanded 
remises was or is subject to the title of the defendants, but 
avers that his said title is superior and paramount to the pretended 
title of defendants. 5 bed 
Wherefor- the plaintiff asks judgment as prayed for in his com- 


plaint. 
J. J. DAVIS, 
F. K. ARMSTRONG & 
SANDERS & CULLEN, 
Ait ys for N.. 


(Verified.) 


That thereafter, on the twenty-sixth day of April, A. D. 1881, this 
action came on regularly for trial before the court, a trial by jury 
having been expressly waived by the parties hereto ; and the plain- 
tiff, to maintain the issues on his part, offered in evidence the judg- 
ment roll and records in an action commenced in the above-entitled 
court on the twenty-eighth day of February,A.D.1878,and wherein said 
Nelson Story was the plaintiff and Leander M. Black was the defendant, 

and proving thereby the following facts; thatthecomplaint was 
17 _—s filed therein on the — so day of February, A. D. 1878; 
that the summons was served personally on said Leander M. 
Black; that said Black filed his answer therein; that an affidavit and 
undertaking on attachment were filed, and that a writ of attachment 
was duly issued on the tenth day of July, A. D. 1878, from said 
court to the sheriff of said Gallatin county ; that the said sheriff on 
said tenth day of July, 1878, under said writ of attachment, levied 
upon the real property of said Black, in Bozeman, county afore- 
said, including the property described in the complaint in this ac- 
tion; that thereafter on the twelfth day of May, A. D. 1879, ata 
lar term of said court, a judgment was duty entered in open 
court by the agreement of said parties in favor of said Nelson Story 
and against said Leander M. Black for the sum of $13.235.64; that 
an execution was larly issued out of said court on the twenty- 
fifth day of May, A. D. 1879; that the sheriff of said Gallatin county, 
under said execution, on the twenty-seventh day of June, A. 
18 D. 1879, sold the property described in the complaint in this 
action to said Story, the highest bidder therefor, for the sum 
of fifteen hundred dollars, and then executed and delivered to said 
Story a certificate of the sale of said property, and that on the 
twenty-ninth day of December, A. D. 1879, the said sheriff under the 
law of Montana Territory, and by virtue of the proceedings afore- 
said, made, executed, and delivered a sheriff's deed conveying all 
the right, title, and interest of L. M. Black to said Story of said 


property. 


~ NELSON STORY vs. MADISON M. BLACK ET AL. 7 


| The plaintiff then offered in evidence a deed from William H. 

““* Babcock to said Leander M. Black, duly recorded in the office of the 

ounty clerk and recorder of said Gallatin county, on the fourteenth 

i of A il, A. D. 1871, in book H, page 246 of the records of said 

office. Said deed conveyed to said Leander M. Black and vested in 

im the title of said to a tract of land including that de- 
scribed in the complaint herein. 

It was here admitted that the plaintiff made a demand for 

19 the possession of the pro described in the complaint 
, upon the twenty-fourth day of January, A. D. 1880, that 
the rent of said property was worth fifteen dollars per month, and 
the plaintiff rested. 

The defendant- then called Madison M. Black, who testified as fol- 
lows: “I am one of the defendants. I married Rosa G. Black, the 
defendant, in Bozeman, on Au 3ist, A. D. 1875. On the night 
of this day a reception was held at the North Pacific Hotel in Boze- 
man, and my father, Leander M. Black, took me [to] one side and 
congratulated me and told me he had presented Rosa, my wife, with 
the Koch property; that the deed for the same was lying on the 
piano in the parlor with the other presents, and directed me to take 
possession of the same, which I did that evening and remained in 
possession of the same from that night, August 31st, 1875, until some 
time in July, 1877; that upon the faith of the gift I put permanent 

and lasting improvements upon the said property, by beauti- 

20 fying and ornamenting the grounds with trees and shrubbery 
1 and by bringing water upon the same and digging ditches for 
nat purpose; I also painted the house on the outside and papered 
and painted on the inside, and built a barn on the back of said lot. 
Some time in the latter part of June or first of July, 1877, — I was 
pcoming from Miles City to Bozeman, I met my father near Country- 
man’s place on the Yellowstone,and — that he desired toexchan e 
Koch property with me for the Randall property; we talked the 
matter over and agreed upon the exchange. I informed my wife 
and she was satisfied to make the exchange, and we did so exchange 
the Koch property for the property in controversy. James G. Dow 
was my father’s agent and had the keys to the Randall property. I 
went to him (Dow). and got the keys and immediately went into the 
ts pe er controversy; thiswasin the month of July,1877; my wife 
myself have been in possession continuously from that time up to 

the present time, and arein —— now. At the time of the 
21 enchange L. M. Black (my father) agreed to make my wifea deed 
for the said property, and upon the faith of the agreement to 

make a deed and the exchange of the property we placed upon the 
property anent, valuable and lasting improvements by build- 
| ing an ition to the house 16 X 25 feet, one story high, and finish- 
ing it off complete, dug a well, made a well house, stable and 
ouse, planted trees in the yard, made fencing, dug ditches, and 
brought water into the yard and en. I expended and paid out 
at least six hundred dollars ($600.00), and this amount does not 
include my own work or any pay for my own services, which con- 
sisted in painting and papering on the outside and inside of the 
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house. Pricr to my marriage and the gift of the Koch property on 
the 31st of August, 1875, my father (L. M. Black) removed all his 
furniture except eager gpa that he gave to me at the time of my 
marriage from the Koch property to the Northern Pacific Hotel, 
and he never occupied or exercised any control over it from 
22 and after August 31st, 1875, until he got it back from us by 
virtue of the trade and exchange in July, 1877. My father 
was away from Bozeman, in Washington and elsewhere, and when 
in Bozeman he sometimes staid with myself and wife, and some- 
times staid at the N. P. Hotel: We were glad to have him with us 
whenever it was convenient for him so to be; and that my father, 
L. M. Black, never had any control or did he ever exercise any con- 
trol or ownership to my knowledge over the Koch property from 
— 31st, 1875, until July, 1877, nor did he ever exercise own- 
ership or control over the Randall property from July, 1877, up to 
this time. In 1875, at the time of the gift, my father had at least 
one hundred thousand dollars in cash and personal property, besides 
his real estate, which was valued and was worth seventy-five thou- 
sand dollars ($75.000.00). At that time there were no debts, liens, or 
incumbrances whatever against my father (L. M. Black) that I 
know of. I was his agent at that time and in a situation to 
23 know his financial standing, and at the time of the exchange 
of the Koch property for the Randall property he was worth 
at least one hundred thousand dollars.“ 4 
The witness then testified to what is contained in plaintiff’s excep- 
tion numbered 2 and filed in this action, to which the plaintiff e? 
cepted, and upon the overruling of his objection excepted an! 
saved his following bill of exceptions, to wit: 


Plaintiff’s Exception No. 2. 


In the District Court, First Judicial District, County of Gallatin, 
Montana Territory. 


Netson Srory vs. Mapison M. Biack and Rosa G. BLAck. 


Ex. No. 2. 


Be it remembered that upon the trial of this action the deſendants 
produced as a witness Madison M. Black, who, being duly sworn, 
testified as follows: “In the latter part of June, 1877, — with 

my father, Leander M. Black, to exchange the house and — 
24 lot described in the answer of defendants as Black's residence 


for another house and parcel of land in Bozeman, Gallatin 
county, Montana. The latter is the pro rty described in the com- 

plaint. This agreement was made 9 
To the introduction of this testimony the plaintiff objected on the 
ground that the same was incompetent and irrelevant and not in 
writing. Whereupon the court overruled the objection, and to the 
action of the court in overruling said objection the plaintiff at the 
time er and asks that this his bill of exceptions be signed 

and sealed, which is done accordingly. 

J. CONGER, Judge. [sxAL.] 


wee oe ae 7 
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(Add to second page of exception, after word “Bozeman,” that 
| the residence known as the Black residence had been given to 
him and and his wife as a wedding present at their marriage, Aug. 
31st, 1875, and they went into ion of it on the night of suc 
marriage, under said gift, and remained in sueh possession 
25 and improved the property by planting trees and bringin 
upon it irrigating ditches, and continued to so occupy an 
possess it until the exchange was perfected, some time in July, 1877, 
when he retook possession of said property, and said defendants 
under said exchange went into 1 of said property in ques- 
tion and occupied and improved it by putting an addition costing 
about $600.00, also dug a well, pat on a fence, set out trees, con- 
structed irrigating ditches to and on it, &c., all of which was done 
on the strength of the exchange and delivery of possession. 
That in the spring of 1878 said L. M. Black sold the property, so 


exchanged to one Peter Koch.) 
i E. J. CONGER, Judge. 


At the time of the exchange in July, 1877, this exchange was 
made and I got the property and keys thereto from James G. Dow, 


agent of my father. 
ross-examined by plaintiff: 4 
5 part of the furniture in the Koch house belo to me and a 


part of it was my father’s when I was married. The presents were 
4 taken up to this house from the hotel, except some silver. 
aii In October, 1876, I went to Tongue river and returned to 

© 1 Bozeman in July, 1877. My wife was in the States about 

N. eleven months and returned in October, 1877. I had charge of the 
Northern Pacific Hotel as agent for my father. The members of 
L. M. Black's family paid me visits at the Koch house. There was 
no person present when I and my father exchanged properties. In 
October, 1877, I was my father’s agent and in ch of his property 
in Bozeman, and collected his rents. The Koch house was empty 
when I came back in July, 1877. 


| This witness also testified, together with Rosa G. Black, James D. 
Chestnut, L. J. P. Morrill, Robert P. Vivion, A. Lamme, and C. P 
) Blakely, to what is contained in plaintiff’s exception numbered 1, 
and filed in this action, to which the plaintiff objected, and — 
| the overruling of his objection excepted and saved the following bill 


| | of exceptions, to wit: 
Plaintiff's Exceptions No. 1. 


Nm te District Court, First Judicial District, County of Gallatin, 
Montana Territory. 


4 Nerson Srory, Plaintiff, 


e 27 vs. 
7 Mapison M. BTacx and Rosa G. BLacx, Defendants. 


Be it remembered that upon the trial of the above- entitled action 
2—39 a 


4 
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the defendants produced as witnesses Madison M. Beck, Rosa G. 
Black, James D. Chesnut, L. P. J. Morrill, Robert P. Vivion, A. 
Lamme, and C. P. Blakely, who, being duly sworn, testified as follows - 
That they were present at the North Pacific Hotel, in Bozeman, county 
aforesaid, on the night of August 31, 1875, at a reception followin 
the marriage of said defendants on that date; that it was the gene 
talk and understanding at the time that Leander M. Black, the father 
of said Madison M. Black, had given to the defendants, as a weddin 
present, the land and re thereon, described as Black s 
residence in the answer, and situated in said Bozeman; that an en- 
velope was seen upon a piano, ou which the wedding presents had 
been deposited, containing the words “ Deed to house and lot presented 
by L. M. Black,” and that none of the said witnesses saw any con- 
veyance or deed of said property to any parties. 
28 o the introduction of this testimony the plaintiff objected — 
on the ground that thesame was irrelevant and immaterial and 
insufficient to convey or affect real property. Whereupon the court 
overruled said objection, and to the action of the coun, in overruling 
said objection the plaintiff at the time excepted, and sks that this 
his bill of exceptions be signed and sealed, which is done accord- 


ingly. 
(Signed) E. J. CONGER, Judge. ft. 8.] 
Rosa G. Buack was then called and testified : 


I am one of the defendants herein; I married Madison M. Blaxk 
A 3ist, 1875. We had a reception at the North Pacific Hotel, 
and went to the Koch house that ye — We lived there till the fall of 
1876, when I went east and was a 


nt about eleven months. Mr. 


Wilkinson was my tenant, and I received rent for two months from 


him while I was east. Mr. Wilkinson paid me a portion of the rent 7 : 


in advance and sent me the balance as it became due. He occupied 

the wag sang property) up or near to the time of exchange, 
in July, ; , 

29 This witness testified to what is contained iu said plaintiff’s 
exception numbered 1, which is contained on page 5 of this 

statement. i 

When I came back in October, 1877, J boarded about two months, 

and we went into the Randall house about January 1, 1878, and 

have been there since that date. My husband was my agent. I 

was informed and consulted in reference to the exchange and con- 

sented to it. Leander M. Black said he would have the deed made 

out to me and I suppose he did it. 


Cross-examined by plaintiff. 


I did not tell Mrs. Perkins Russell that Mr. Black had not given 
me the Koch property. I talked with her about the presents. On 
the night of my mar L. M. Black said he had given us the 
property. I did not tell Mrs. George W. Wakefield that L. M. Black 
refused to give me a deed. I don’t think I told Mrs. Wakefield 
L. M. Black said he would deed the Koch property to me if he 
deeded it to anybody. 
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James D. Cheenut was then called and testified to what is con- 
tained in plaintiff's said exception numbered 1, which is contained 
on page —of this statement: “ Was present at the marri 
30 of defendants at the church; attended the reception at the 
Northern Pacific Hotel. Among the presents was an envelope 
purporting to be a deed from his father for the Koch property as a 
present to the defendants; it was among the presents on the piano 
and marked Deed to house und lot from Leander M. Black.’ I got 
i my knowledge from seeing the deed or envelope on the piano and 
what it purported to be. It was a large legal envelope and was 
not in the handwriting of either of the defendants. The deed, among 
4 the other presents, was talked over generally among the guests 
that evening. I furnished the lumber, sash, doors, and did the 
planing for the addition built by John Stevens; the material was 
ordered by defendants and paid for by defendants.” 


Joun Stevens was then called and testified : 


“In the fall of 1877 I built the addition to the Randall house. 
| The work and lumber and other materials cost about $350.00. This 
vas only for the rough carpenter work. Leander M. Black told me 

he wanted this work done for Madison M. Black in October, 1877, 
and that M. M. Black would pay me out of the store, which he 


i did.“ 
8 i 31 0 . Buaxgty was then called and testified: : 
1 I know the ies to this action. In 1879 I was the under 


§ = sheriff of said Gallatin county, and sold at public sale, under an ex- 
e ecution in favor of said Story and against said Leander M. Black, 
te Randall y described in the complaint herein. The sale 
vas made on twenty-seventh day of June, 1879. There were 
about one hundred in front of this property when it was sold, 
and before the sale I read the following notice, at the request of the 
attorney for the defendants, to the crowd: | 


“To all whom it may concern: 
“This is to notify all persons that we claim lots 16 x 17, block A, in 
Black 's addition to the town of Bozeman, in Gallatin county, Montana 


* 
| erritory, as the sole and separate rty of the undersi 
I 1 N “MAD. M. BLACK. 
\- “ROSA G. BLACK. 
8 “ Dated this 27th day of June, 1879.” 
After this notice was read the said Nelson Story was the highest 

nd only bidder for the said property, and the same was sold to said 
; i 32 The witness then testified to what is contained in plaintiff's 
0 suid exception numbered 1, which is contained on page — of 


Enis statement. 


d i Jacos Mali was then called and testified : 
= “In November, 1877, my brother, Aime J. Malin, was the county 
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clerk of said Gallatin county. I heard Leander M. Black ask my 
brother to make out a deed of the Randall property to the defendant, 
Rosa G. Black. I saw him write the deed, but don’t know what be- 
came of the deed.” 7 


A. Lamme was then called and sworn and testified, and also Robert 
P. Vivion. 


The evidence of these witnesses is contained in plaintiff’s said ex- 
ception numbered 1, which is contained on page — of this state- 
ment. be 7 


L. J. P. Moret was then called and testified: 


The witness testified to what is contained in plaintiff's said ex- 
ception numbered 1, which is contained on page — of this state- 
ment. 


Ina H. Pierce was then called and testified: 


I was consulted by Leander M. Black at the time he sold the Koch 
property to Peter Koch, on the eighteenth day of May, 1878, 
and am one of the attorneys for the defendants. The witness | 
then stated the conversation between himself and said Leander 

M. Black, which was objected to by the plaintiff, and the objection 
was sustained hy the court, and the same was excluded. N 


Epwin W. Tool was then called and testified : 


“I received from Leander M. Black a deed to certain real properi 
in Bozeman, including the property in controversy, in trust for Ros. 
G. Black, the trust extending only to the property in controversy. 
L. M. Black directing me, at the time of said conveyance, to make 
execute, and deliver to Rosa G. Black a deed for the property in, 
controversy, which I subsequently did. We were in doubt, at the }, 
time of the execution of the deed from L. M. Black to me, as to the 
numbers of the lots so directed by him to be deeded to Rosa G. 
Black, as aforesaid, which was filed. for record in the office of the 
clerk and recorder of said Gallatin county on the thirteenth day of 
May, 1879, and was recorded in the book 1 of deeds, page 73 of the 
record of said county.” 

The deed was then read in evidence. : 


34 Know all men by these presents that I, Leander M. Black, 
of Lewis and Clarke county, Montana Territory, for and in 
consideration of the sum of seven thousand dollars to me in hand 
paid by Edwin W. Toole, of the county and Territory aforesaid, the 
receipt whereof is hereby confessed and acknowledged, have granted, 
bargained, and sold, and by these presents do grant, in, and 
sell, unto him, the said Edwin W. Toole, and to his heirs and assigns, 
forever the following-described property situate in the town of Boze- 
man, county of Gallatin, Territory of Montana, to wit: 20 feet off 6 
west side lot 5 and 1} feet off east side lot 4, block B, original plat | 
said city of Bozeman, being 21} feet front on south side of Main 

street, extending back 140 feet; 26} feet front on lot No. 1, block E, 


~ 
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— plat aforesaid, back for 63 feet, then 28 feet wide for 57 feet 

back north, thence 30 feet further north, then 30 feet wide for 30 

feet further north; lots No-. 12, 13, & 14, and 193 feet off of E. side 

of lot No. 11, in block F; lots 1, 2, 3, 4, 5, 6, 7, 8, & 9, block B, Black's 

addition to said town of Bozeman; lots 16 & 17 in block A; lots 

35 3, 4, 5, 6, 7, 8, 9, & 10 in block D, in said Black's addition, 13 

feet wide off of side of lot No. 6 & 13 feet off of side of lot 

No. 7, running back the full length of said lots in block — original 

lat said city, 30 feet wide and 140 feet deep; lots Nos. 4, 5, 6, 9, 

0, 11, 12, 13, 14, 15, 16, & 17 in block G, in said Black’s addition to 

said town; lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, & 14 in block F, 

in said Black’s addition; lots Nos. 16, 17, 20, 21, 22 in block A, in 

said Black’s addition to said town, commencing 70 feet east of N. 

W. corner of block B in said addition, thence east 79 feet, thence 

south 151} feet, thence west 79 feet, thence north. 79 feet to the place of 

beginning, together with all other real estate to me belonging or in 

which I may have an interest, or which may appear in my name 

of record in the said city of Bozeman. These presents are intended 

to convey and do hereby bargain, sell, transfer, and convey, unto | 

him, the said Edwin W. Toole, all my real estate, and all estate 

in which I have an interest of any kind whatever, which is situate 

in the said town of Bozeman, or any addition thereto, whether the 

- same is correctly described herein or in any manner partic- 

36 ularly described or not; and for a correct and particu 

i scription of any and all of said property, being all I have or 

— bwn, orin which I have any interest in the said city of Bozeman 

gand its additions, reference is made to the records of the recorder of 
fs 


„ 


the said county of Gallatin and Territory of Montana; to have and 
to hold the same unto the said Edwin W. Toole, his heirs and as- 


„ forever. 
whereof I have hereunto set my hand and seal this 


N f ard day of May, A. D. 1879. 
LEANDER M. BLACK. [sxAl.] 
(Duly acknowledged.) 


I made a deed to the defendant, Rosa G. Black, of the property in 
controversy on the twenty-sixth day of June, 1879, which was re- 
corded on the twent 5 — day of June, 1879, in book 1, page 100, 
of the records of said Gallatin county. | 

Said deed was then read in evidence, and vests in said Rosa G. 

Black the title of said Toole to said property. 
The witness then stated the conversation between himself and 
said Leander M. Black before the time the deed of said Black 
37 to said Toole was delivered, and the plaintiff objected to the 
same. Whereupon tlie court sustained said objection, and the 
same was excluded. 
The witness then testified : 
The consideration of the deed from said Black to me was an ac- 
count for legal services which the said Black was owing me. 
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The defendants then read the deposition of Leander M. Black, 


to wit: 
Deposition. 
In the District Court, First Judicial District, in & for Gallatin County, 
Montana Territory. | 


NgEtson Story 


v8. 
Mapison M. BLacx and Rosa G. BLAck. 
Interrogatories. 


Int. 1. What is your name, age, and where do you reside at te 

present time? 2 N 

Int. 2. Are you ae with the plaintiff, Nelson Story ; if so, 

‘how long have you known him, and at what place or places and 
when did Jon become acquainted with him and where? 

38 Int. 3. Are you acquainted with the defendants, Madison 

M. Black and G. Black ; if so, how long have you known 


them and each of them? 
Int. 4. What relation do you sustain to the defendants and each 


of them? 
Int. 5. State, if you know, what relation the said defendants, 
Madison M. Black and Rosa G. Black, sustain to each other. 

Int. 6. If your answer to 5th en be that the defendants 
are husband and wife, you will state, if you know, when and where 
they intermarried and whether or not you were present at their 
marriage. 2 Fp 

Int. 7. You will state whether or not you, at the time or about \i ¥ 
the time of the marriage of the said defendants, made and executed N. 
to the said defendants or either of them a deed to certain real estate 
in the town of Bozeman City, in the county of Gallatin, Territory 
of Montana; if so, will you give a description of the said real es- 
tate; where located in said city; the general designation of the said 
premises; also the consideration of said — or in said deed men- 

tioned ; also whether or not said deed was recorded as required 
39 by law, and, if not, why it was not so recorded, and your 

motives and intentions for making and executing the deed - 
aforesaid? You will please state fully. 

Int. 8. If your answer to the 7th interrogatory — that you made 
and executed to the defendant, Rosa G. Black, a deed to certain real 
property at the time mentioned in said interrogatory, you will state 
whether or not the said real property was in any way incumbered 
at the time said deed was made and executed as aforesaid, and, if 
not incumbered, you will state whether or not, at the time last afore- 
said, your liabilities exceeded your assets at said time, and if your 
assets at the said time exceeded your liabilities, you may state in 
what amount as near as yon can, and please state fully. 

Int. 9. You will state, if you know, who entered into and took 
ion of the real property deeded as aforesaid immediate y after 
the execution of said deed. 


iis 
y eo 
2 me L 
eee 
—_- 
* 
4 
* 
ie 
EA 
es 
75 
wh” 
a 
* 
2 
2 
* 
* 
ee 
1 
2 
"| 
5 
ia | 
oie 
a 
af 
1 
5 1 
2 
* 
| 
rs 7 * 
1 
1 
* ; 
| 
3 
4 ° 


14 
14 
1 
if 
1 
1 


3 
ee 
1 
2 
ee 


we 2 


NELSON STORY VS. MADISON M. BLACK ET AL. 15 


© Int. 10. If your answer be, to the 9th interrogatory, that the said 
Neſendants entered into and took possession of the real property 
deeded by you as aforesaid after the execution of said deed, 
you will state how long they retained the possession of the 
. same. 

Int. 11. What, if any, business transaction did you afterwards have 
Frith the said defendants, with regard to the real property so deeded 
Py you as aforesaid, and any other real property you owned in the 
own of Bozeman City, Gallatin county, Montana Territory ? , 


5 
q U 
45 


Int. 12. If, in answer to the 11th interrogatory, you state that you 
bartered and exchanged certain real property, to wit, lots No-. 16 & 


17 with the improvements thereon and the appurtenances belonging 
thereto, in block A of Black's addition to the town of Bozeman — 
Gallatin county, Montana Territory, and known as the Randa i 
property, with the said defendants for the real property. deeded by 
— you will state the time and terms of such barter and 
exchange. : 

Int. 13. At the time you made the barter and exchange with the 
defendants aforesaid was the last described property in any way in- 
cumbered, and, if so, to what extent, and the nature and kind of such 

incumbrance? 
41 Int. 14. After the barter and exchange of the real estate 
- hereinafter mentioned, between yourself and the said defend- 
ants, what, if anything, did you do with the real estate you first 
deeded to the defendant, Rosa G. Black? 
Int. 15. State whether or not you ever deeded any real estate in 
man City, Gallatin county, Montana Territory, to E. W. Toole; 


f so, state as near as you can what real property was included in the 


. aid deed to said Toole, and what, if any, real property so included 
vou reserved from the effects of said deed, 
imo. said E. W. Toole with regard to it. Please state fully. 


and what you said to the 
Int. 16. You will please state any other facts with which you are 


acquainted with to the above-entitled action that will be of 


benefit to the defendants upon the trial thereof. 


Cross- inte tories to be propounded on the part of the plaintiff to 
Leander M. Black, a witness interrogated in chief by the defend- 
ants. 


Cross-int. 1. If, in your answer to theseventh interrogatory of 

42 the defendants, you testify to the effect thut you did make and 
execute to the defendants or either of them a deed, state 

now the nature of said deed, whether quit-claim or warranty, by 
whom it was drawn or prepared, and what date it bore; whether 


ou signed said deed with your own hand; whether you signed it 


one or whether your wife signed it also, and in whose presence 
nd where, in what room or place the same was signed by you, and 
where, if at all, it was — 82 wife. State if you acknowl- 
pdged said deed ; also if your wife acknowledged it, and if you did 
give the name of the officer before whom you each acknow 
it, and the date the same was acknowledged, and at what place. 
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State who was named in the deed as grantee or grantees, giving the 
names-used therein. State what disposition was made of said deed; 
where and in whose hands has it been since the time you signed it. 
State fully. State whether it was ever in the possession of the de- 
fendants or either of them. If it was, state when and where and 
for how long a time, and when they or either of them became dis- 
of it, and where and in whose hands it is now. 
43 tive a particular description of the property (real estate 
: mentioned in said deed; describe the same by metes an 
bounds as set forth in said deed. -- ; 

Cross- int. 2. At the timeof the execution of the alleged deed, and for 
some time thereafter, did not your wife and family reside in or occupy 
the premises in said deed described; if yes, how long did they © 
occupy said err after the date of the all deed ? 

Cross-int. 3. Did you not at various times claim to be the owner 
of said real estate described in said all deed after the said 
date theréof, and did you not after said date treat it as yr ip own 
and exercise acts of ownership over it; if yes, what acts did you do 
upon and with said property after said date and prior to the alleged 
barter or exchange mentioned in the 12th interrogatory of the de- 
fendants, tending to show that the said real estate was your own? 
State fully. 

Cross-int. 4. Did not your furniture, with which the house was 
furnished, remain in the house on the premises described in the al- 

leged deed from the date of said deed until you sold and 


44 ee the premises to one Koch, and did you not sell to 4 


him, Koch, with the house, the same furniture with whic 
the house was furnished at the date of said alleged deed to thé 
defendants; and was yours the only furniture with which the! 
house was furnished during that interval? If no, state in what par- 
ticular the furniture with which the house was furnished at the 
date of the alleged deed differed from the furniture sold by you to 
said Koch with the premises. 

Cross-int. 5. During the interval between the alleged deed and 
the sale of the premises to Koch were not the taxes upon the prem- 
ises paid by you, or your agent for you, and as your own property? 

Cross-int. 6. During the interval of time referred to, or at any 
time, did the defendants or either of them have the exclusive control 
and possession of the premises described in the alleged deed, in their 
own right and independent of your right, title, claim, and interest, 
or otherwise than agent? If yes, state how long and between what 


ates. 

45 Cross-int. 7. If, in answer to the 13th inter tory of the 

gona, fo say that you did deed any real property in 
Bozeman to one E. W. Toole, state where you were at the time you 
signed the deed, and whether said Toole was present when you signed 
it. If you did reserve any property from the operation of said deed 
where were you when the said reservation was made—when was it 
made, and at what date, and in whose presence? Is the said reserva- 
tion expressed in the said deed, and if not, why not, and at what 
time and place had you last seen and conversed with Mr. Toole upon 


R 
44 
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2 — 2 of said deed prior to the date of the execution of the deed 
to him | | 

Ans. to Int. No. 1: Name is Leander M. Black; age, 49 years; 
reside in Washington city, District of Columbia, at the present time. 

Ans. to Int. No. 2. I am acquainted with plaintiff, Nelson Story; 
have known him since 1869; first became acquainted with him at 
Bozemam, Montana Territory, I think, in 1869. 

Ans. to Int. No. 3. I am acquainted with the defendants, 
46 Madison M. Black and Rosa G. Black; have known Rosa G. 
since about 1869, and Madison M. is my son; have known 

him since he was born. 

Ans. to Int. No. 4. Madison M. is my son, and Rosa G. is his wife. 

Ans. to Int. No. 5. Husband & wife. 

Ans. to Int. No. 6. They were married at Bozeman, M. T., in Aug., 

1875, I think. I was present at their marria 

Ans. to Int. No. 7. I was the owner of a lot on corner of Bab- 
cock & Black streets, Bozeman, M. T.; I think in block B. It had 
a frame cot on it, which at the time of: the wedding I gave to 
them as a wedding present. Notice of this fact was published in 
one of the Helena papers (I think the Herald) as among the wed- 
ding presents. I do not remember whether I made a conveyance to 
them of said property by deed at that time or not. They immedi- 
ately after the wedding took possession of said house and premises 
and occupied the same until about the summer of 1877. e con- 

; sideration for this present was the natural love and affection 
47 l ſelt ſor my son. If there was no deed executed and recorded 
it was simply neglect on my part, as I could have made it at 
any time if called upon, but my attention was never called to it. 
The intent of the gift was to convey the property absolutely, and I 
80 regarded it as conveyed. 
Ans. to Int. No. 8. The property was not incumbered at the time 
the gift was made; my liabilities did not exceed my assets; I can 
safely say that I was then worth at least one hundred thousand 
dollars over and above all debts, liabilities,and exemptions what- 
ever. 

Ans. to Int. No. 9. Immediately or shortly after the gift, as I have 
before stated, they, the defendants took possession and occupied it 
as a residence. 

Ans. to Int. No. 10. They retained possession up to some time in 
the summer of 1877. 

Ans. to Int. No. 11. Some time in the summer of 1877 I made a 
proposition to them to exchange a house and two corner lots, known 
as the Randall property, in Bozeman, for the one they occupied, 
and I told Rosa, one of the defendants, at the time that if they 

would exchange I would deed the premises known as the 
48 Randall property to her individually, giving the title in her 

name, which I neglected afterwards to do. She and Madison 
were both satisfied to do this. 

Ans. to 12th Int. It was simply an exchange of properties which 
we all considered of equal value, and there was no difference paid 
either way. 
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Ans. to Int. No. 13. I don’t know that it was incumbered a single 
dollar at that time. I sup it to be clear of everything, with no 
lien or demand of any kind against it. 

Ans. to Int. No. 14. After the exchange I sold the first piece 
e is the piece given as a wedding present) to Peter Koch, I think. 

e records of Gallatin county will undoubtedly show this trans- 
fer. 

Ans. to Int. No. 15. I did convey by deed certain property in 
Bozeman to E. W. Toole; I think some time in 1878 ; I am not posi- 
tive as to the date; cannot state all the parcels of property con- 
veyed to him by said deed. The understanding with and the in- 

structions I gave to Mr. Toole at the time this conveyance was 
49 made to him, was that this property in controversy should 

be by him (Mr. Toole) conveyed to Rosa G. Black; at the 
time this deed to Toole was executed I was in Helena, Montana; 
Toole was at the time the deed was executed in Helena, and I then 
told him this Randall property belonged to Rosa G. Black, and re- 
quested him to convey it to her, which, I think, he did shortly after- 
wards. I am quite positive that the Randall propert was included 
in a to Toole, who was my attorney. The deed will show 
for itself. 

Ans. to Int. No. 16. Shortly after the defendants took possession 
of this Randall property the- made considerable improvements there- 
on by building an addition to the house at considerable expense. 

Ans. to cross-int. No.1. I have no recollection of having ever made 
or executed any deed to the first-named pi-ce of property, except to 
Koch, subsequent to the exchange referred to in my direct examina. 


tion. This transfer to Koch was made some months subsequent to 


the exchange referred to in my direct examination. 

50 Ans. to cross-er. No. 2. My wife and family were present at 
the wedding of the defendants. Prior to the wedding m 

wife and family resided for some months at the North Pacific Fiotel, 

man, and were residing there at the time of the marriage of said 

defendants; do not remember that my family occupied the house 
a single day after the intermarriage of defendants; they did occup 

the house for a short time prior to taking up residence in the hotel. 

Ans. to cross-int. No. 3. From the time of the gift to the defend- 
ants up to the time of the exchange made with them for the Ran- 
dall property I did not exercise any acts of ownership over the 
property first mentioned. 

Ans. to cross-int. No. 4. The furniture with which the house was 
first furnished was all of my own, but part of it was moved to the 
hotel before the marriage of the defendants. They brought in their 
own furniture just after the marriage, but a portion of my furniture 
remained there all the time, and was used by my son and his wife 

as their own, they having exclusive occupancy of the house; 
51 cannot state the particulars as to the furniture further than 
as above mentioned. 

Ans. to cross-int. No. 5. I cannot state as to the payment of taxes, 
as I have no recollection on this point. If they were paid by me I 
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paid them as a father would for a son, desiring to assist him and 
not as owner. 

Ans. to cross-int. No. 6. From the time of the gift (at the time of 
the marriage) until the exchange was made of the property for the 
Randall property my son and his wife, the defendants herein, had 
the exclusive control and — of the property given them at 
the time of the marriage in their own right, and — 4 — of 
any right, title, claim, and interest or otherwise in myself; the pre- 
cise dates I cannot now give. 

Ans. to cross-int. No. 7. The deed to E. W. Toole was executed in 
Helena, Montana; he was present at the time. I do not remember 
that any one else was present. or fuller answer see my answer to 
direct intérrogatory No. 15. 


The defendants here rested. 
52 * plaintiff in rebuttal called Netson Srory, who testi- 


I know the parties and Leander M. Black. L. M. Black has 
22 made his home at the Koch house while he was in Bozeman. 
L. M. Black’s family was in this house in the spring of 1875, and 
lived there several months. L. M. Black was in Bozeman in 1875, 
and went east on the fifth day of January, 1876. After the wedding 
of the defendants L. M. Black slept in the Koch house and some- 
times boarded there. L. M. Black furnished a part of the house 
und always had some furniture there while the defendants lived 
there. I was absent from Bozeman when the defendants vere mar- 
ried. I went away from the Territory April 24, 1876, and returned 
in April, 1877. L. M. Black was here in the summer of 1877, and 
had possession of the Koch house and occupied it until November, 

1877. L. M. Black went east in the fall of 1877.” 


The plaintiff then propounded to said witness the two questions 
which are contained in plaintiff’s exceptions numbered 3 
53 and filed in this action. Whereupon the defendants ob- 
jected ; and the court eaved the following exception thereon 

by the plaintiff, to wit: 


Plaintiff's Exception No. 3. 


In the District Court, First Judicial District, County of Gallatin, 
Montana Territory. 


Nexson Srory, Plaintiff, 


v8. 
Mapisox M. Biacx and Rosa G. BLAcx, Defendants. 


Be it remembered that upon the trial of said action the plaintiff, 
to maintain the issues on his part, propounded to Nelson Story, the 
plaintiff herein, the following questions: 

1. What notice or knowl did you have of any right or title of 
the defendants, or either of them, to the —— described in the 
pleadings before you bought the property ibed in the complaint? 
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2. What conversations did you have with Leander M. Black con- 

cerning the ownership of the property described in the an- 
54  sweras Black's residence after the marriage of Madison M. 
Black, and before July 1, 1877? 


To the asking of said questions the defendants objected. Where- 
upon the court sustained the objection, and to the action of the court 
in sustaining the objection to each of said — the plaintiff at 
the time — and asks that this his bill of exceptions be signed 
and sealed, which is done 3 3 

(Signed) J. CONGER, Judge. [L. 8.] 


Add after word complaint, on 3rd page of exception, “I only 
claim title as an attaching creditor, and as purchaser under a judg- 
ment recovered as such, and knew that defendants and their mother- 
in-law were living in it at the time of attaching and purchasing the 
said 9 | 

(Signed) E. J. CONGER, Judge. 


From about January, 1876, to November, 1877, Leander M. Black 
was indebted to me between thirteen and fourteen thousand dollars. 
In July, 1877, said Black still owed me this amount and about 

$5,500.60 more. I attached the property in controversy in 
55 July, 1878. I had an attachment un the Koch property in 

May, 1878. I released said attachment without any moneyed 
consideration on the Koch property, as L. M. Black had sold the 
same to Peter Koch. I did this in order that Peter Koch could get 
a clear title. After the release of my attachment L. M. Black con- 
veyed said property to Peter Koch. 


Davis WILLSON was then called and testified : 


“I knew the Randall house, and lived there from April 13, 1877, f 
to July 24, 1877. I got ion of the house from James G. DoW, 


the agent of said L. ack, and paid said Dow as such agent the 
rent during said time.“ . 


Mrs. Perkins RusskLIL. was then called ond testified : 


i 1 oe res pc nec may — ne — Ree? the W 
occupi e Koch house from r, 1877, to May 1, 1878, an 
rented it from Leander M. Black. ' 28 
The plaintiff then propounded to the witness the question con- 
tained in the plaintiff's exceptions numbered 4 and filed in this 
action. Whereupon the defendants objected and the court 
56 sustained the objection, and the plaintiff excepted and saved 
the following bill of exceptions, to wit: 
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4 Flaintiy s Exception No. 4. 

. In the District Court, First J udicial District, in & for Gallatin County, 

‘ Montana Territory. nae 
Netson Story vs. Mapison M. Biack and Rosa G. Brack. 
Exception No. 4. 
t 


Be it remembered that upon the trial of said action the plaintiff, 
oe to show that Leander M. Black exercised acts of ownership over the 
roperty described in the complaint after July, 1877, propounded to 
Mrs Perkins Russell, a witness of lawful age, the following question : 
“What did you hear Leander M. Black say about selling or leas- 
ing said property in October, 1877?” To which question the defend- 
ants obj . Whereupon the court sustained said objection, and 
to the action of the court in sustaining said objection the 
. 57 plaintiff at the time excepted, and asks that this his bill of 
exceptions be signed and sealed, which is done accordingly. 

(Signed) E. J. CONGER, Judge. fu a 


I had several conversations with the defendant, Rosa G. Black, 
about the ownership of the Koch property. She said the 
was not a gift to her, and she never expected it, and that the girls 
the daughters of L. M. Black—wanted it to appear in the newspapers 
as # gift to her, and that L. M. Black had nothing to do with it. 
. 1 I occupied the Koch house the furniture belonged to L. M. 
1 ack. 

In October or November, 1877, L. M. Black offered to sell or rent 
me the Randall house, and took me to the house and showed it to 
me; he offered to put on an addition. 


>. Cross-examined by defendants: 
„ I Thad some trouble with Rosa G. Black. In October or Novem- 
| 
| 
4 


|, = 


; ber, 1877, Mrs. Hunter came to the Koch house to see L. M. Black 
f and lease the Randall House, the property in controversy. 
L. M. Black started for Washington November 5, 1877. 


| 58 Gzorce W. WaKEFIELD was called and testified: 


Leander M. Black came here the last day of June, 1877. He gave 
me the use of the Koch house from the middle of July, 1877, to 
August, 1877. He sometimes lodged at the hotel, but when in 
Bozeman L. M. Black generally slept in the Koch house. 

' The judgment docket of the above-entitled court was then offered 
7 } in evidence, and showed that Leander M. Black, on July 1, 1877, 

| owed to persons who commenced suits, in May and subsequent 
thereto, in the year 1878, against him in said court, $20,311.69; that 
a judgment in favor of Peters & Calhoun Company was rendered 
against said Black, May 13, 1879, for $2,060, and remains wholly 
unsatisfied, and that a judgment in favor of H. C. Geisse was ren- 
dered against said Black, May 13, 1879, for $926.46, and that he 
sum of $509.46 remains unsatisfied. 


ioe inate ie Nien 
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Mrs. Georcz W. WAKEFIELD was then called and testified: 


“ T know Leander M. Black. What little time he staid in Boze- 
man he boarded and roomed with us a part of the time, and 
59 a part of the time he roomed and boarded with his children, 
the defendants. I was at the wedding of the defendants, and 
about 150 guests were there. I had a conversation with Rosa G. 
Black, one of the defendants, when she was * at the Koch 
house, about a deed to the 2 Rosa said she had asked L. M. 
Black for a deed to it, — he told her that when he deeded it to 
any one he would deed it to her. L. M. Black had some furniture 
in the Koch house. I supposed it was his while the defendants 
lived there. I was in the — when Mrs. Russell, the witness, oc- 
cupied it, and saw this furniture. I sup it to be L. M. Black’s. 
L. M. Black lived at the Koch house before and after the marriage 
of the defendants, occasionally.” 


Cross-examined by defendants: 


I cannot say whether or not the conversation with Rosa, in refer- 
ence to the deed from L. M. Black, was before or after the exchange ö 
of the two pieces of property. My impressions now are that this ‘ 
conversation took place at Mrs. Bailey's after the exchange. We 

took possession of the Koch property and used it in con- 
60 _ nection with the hotel for lodgers late in July, 1877; maybe 

it was the first of August; at any rate it was after tlic ex- 
change, in the summer of 1877. 


T. J. Dawes was then called and testified : 


“In August, 1877, Leander M. Black offered to sell me the Rat- : 
dall 2 rty for $1,200.00. He made this offer while he was in 
the Koch house.” : f 


Mrs. ALFRED H. Myers was then called and testified: 


I know the defendants; I was living in the Koch house in the fall 
of 1877, and between Christmas and New Lear; Madison M. Black, 
one of the defendants, came to the house and said to my mother, 
“You get out of my house at once.” My mother replied that she 
rented the house from Leander M. Black, who was the owner of it. 
He said, “ This house belongs to me.” 


Cross- examined by defendants. 


Soon after this conversation a suit was brought in the name of 
Leander M. Black against my mother. 


Here the plaintiff rested. 


Mapison M. BLAcx was then called by the defendants and testified : 


61 “In February, 1878, I asked Mrs. Russell to move out of 
the Koch hoyse, and demanded possession for Leander M. 


Here the defendants rested, and the foregoing statement contains 
all the evidence that was offered upon the trial of the action. 
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The cause wus then argued by counsel. 


4 Before and at the time of the submission of the cause to the court 
1 the plaintiff requested the court to make findings in writing, and 
7 such request was. entered in the minutes of the court. 
l And said plaintiff on the twenty-ninth day of April, A. D. 1881, 
in open court, did file his request in writing ſor the court to make 
5 certain findings, to wit: 
9 
— Naintiff s Request for Findings. 
ae In the District Court, First Judicial District, in & for Gallatin County, 
Montana Territory. 
Netson Story 
us. 
Mapison M. Back & Rosa G. B Ack. 
24 


a 62 And now comes the plaintiff and requests the court to 
make the following findings: 5 

; 1. That on the thirty-first day of August, A. D. 1875, and for some 

; time prior thereto, Leander M. Black was the owner and pdssessor 

‘ of the property described in the complaint and answer and replica- 

tion in this action. 

2. That said Leander M. Black never sold, assigned, surrendered, 
declared, created, or — any estate or interest in the property 
described in the pleadings in this action by and deed or conveyance 

— in writing from the thirteenth day of August, A. D. 1875, until 
the seventeenth day of May, 1878, when said Black, by a proper 
deed, sold and conveyed to Peter Koch the following property, to 
‘wit: Commencing on or at the northwest corner of block B in 

Black's addition to the town of Bozeman, and thence running east 

seventy feet, thence south one hundred and fifty feet, thence west 
eventy feet, thence north one hundred and fifty feet to the place of 
inning, the same fronting seventy feet on Babcock street, on the 

south side thereof, and known as Black’s residence; and 

63 that said Black on the 3rd day of May, A. D. 1879, made, and 

on the tenth day of May, 1879, acknowledged, a proper deed, 
and thereby sold and conveyed to Edwin W. Toole the property in 
controversy in this action, to wit: lots sixteon and seventeen in 
block A of Black’s addition to said town of Bozeman ; and that said 

Toole, on the twenty-sixth day of June, A. D. 1879, made, and on 

the twenty-eighth day of June, A. D. 1879, acknowledged, a p 

deed, and thereby conveyed to the defendant, Rosa G. Black, his 
right, title and interest is said last-mentioned property. 

3. That the plaintiff commenced an action against said Leander 
M. Black on the twenty-eighth day of February, A. D. 1878; that 
a writ of attachment therein was larly levi — — the property 
in controversy on the twelfth day of July, A. D. 1878; that a Judg- 
ment was therein entered for plaintiff and against said Leander M. 
Black on the twelfth day of May, A. D. 1879; that an execution to 
enforce said judgment was issued out of the office of the clerk of 
the district court of the first judicial district of Montana Territory 
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within and for Gallatin county, in which said 2 
64 bad been had, on the twenty-fifth day of May, A. D. 1879; 

that the sheriff of said Gallatin county on the twenty -seventh 
day of June, A: D. 1879, sold said property in controversy in this 
action under said execution to the plaintiff, and delivered to the 
plaintiff a certificate of the sale thereof, bearing date the twenty- 
seventh day of June, A. D. 1879, and that on the twenty-ninth day of 
December, A. D. 1879, said sheriff of said Gallatin county made, 
executed, and delivered to the plaintiff a good and sufficient deed, 
whereby he sold and conveyed to the plaintiff all the right & in- 
terest of said Leander M. Black in and to the property in contro- 
versy in this action on the twelfth day of July, A. D. 1878. 

4. That the plaintiff demanded the possession of the property de- 
scribed in the complaint on the twenty-fourth day of 232 A. 
D. 1880, of the defendants, and that the defendants refused to deliver 
the possession thereof to plaintiff, and still retain the same. 

5. That the reasonable value of the rents of said property in the 

complaint described has been fiſteen dollars per month since 
65 November 1, A. D. 1877. 

6. That said Leander M. Black, on July 1, A. D. 1877, was 
indebted in the sum of $20,311.69, and that judgments were entered 
insaid district court therefor against said Black in A. D. 1877, 1878, and 
1879, and that there remains unsatisfied the following of said judg- 
ments, to wit: A judgment for Peters & Calhoun Company, fouNded 
upon a promissory note, dated August 8, 1876, and entered May 13, 
1879, for the sum of $2,060.00, and a judgment for H. C. Geisye, 
founded upon a promissory note dated August 16, 1876, and entered 
May 13, 1879, for the sum of $509.46, besides the interest on said 
sums. 


* 


7. That said defendant, Rosa G. Black, was absent from said 
Montana Territory eleven months from November, A. D. 1876, until 


October, A. D. 1877, and that said defendant, Madison M. Black,. 


was absent from said Gallatin county during the same period, ex- 
cepting about the first ten days in July, A. D. 1877. 
. Th 


at said defendants, about the first day of January, A. D. 1878, | 


entered into the possession of the property in controversy. 


66 And afterwards, to wit, on the third day of May, A. D. 1881, 
the court filed in this action the following findings, and con- 
clusions of law, and judgment, to wit: 


Findings, Conclusions of Law, & Judgment of the Court. 


In the District Court, First Judicial District, in & for Gallatin County, | 


Montana Territory. 
Neson Story vs. MADISON M. Biack and Rosa G. B. Acx. 
Findings, &c., of court. 


Be it remembered that on the 28th day of April, A. D. 1881, the 
above-entitled cause was submitted to the court, a jury having been 
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expressly waived. After hearing the evidence in the cause the court 
made the following findings, to wit: ) 

1. That on the 3lst day of August, A. D. 1875, the said Leander 
M. Black, father of defendant, Madison M. Black, executed to the 
defendant, Rosa G. Black, a deed to what is known as the Koch prop- 

erty, which deed was delivered by placing it in an envelo 
67 and depositing the same upon the piano among the bridal 
resents given to the bride on the eve of her marriage, in con- 
sideration of the natural love and affection of a parent to a child. 

2. That by virtue of said deed said defendants entered upon said 
property, went into possession and occupation thereof, and made 
valuable improvements thereon. 

3. That they remained so in ion and occupation of the 
same until about the Ist day of July, A. D. 1877, when, by virtue 
of an exchange of property with the said L/M. Black, they in pur- 
suance thereof entered into the actual possession and occupancy of 
what is known as the Randall property, and have ever since held 
possession of and occupied the same. oe 

4. This exchange of the Koch property for the Randall property 
was made by the parties in good faith and accepted by defendants 
and the said Leander M. Black as a bona fide transfer of said prop- 
erty and all the rights, title, and interest therein from one party to 
the other. 
5. That no deed or memorandum was mude in writing at 
68 the time of the exchange and transfer as aforesaid by the said 

rties. 

6. That after receiving possession of the said property, under 
said exchange and transfer, the said defendants on account thereof, 
and relying in good faith upon the same, made valuable and per- 
manent improvements upon the said property and now occupy it. 

7. That after said exchange and transfer the said Leander M. 


-Black conveyed by deed to E. W. Toole the said Randall property in 
trust for these defendants, and the said E. W. Toole, in pursuance 


of his trust, conveyed by deed the same to said defendants, and that 


' soon after such exchange of property the said Leander M. Black con- 


veyed the property so ——— deeded to defendants and by them 
exchanged as aforesaid to one Peter Koch. 

8. That said Leander M. Black, at the time of making said deed 
of gift to defendants, was worth about one hundred thoysand dollars, 
with small, if any, indebtedness. 

9. That said Story thereafter became a creditor of said Leander 

M. Black, and upon a judgment in his favor against him and 
69 sold the property under an execution issued thereon and became 

the purchaser of the same at such sale and received a sheriff's 
deed therefor; that said Story had actual notice of the possession 
of said property by defendants, and that at the time of the sale said 
sheriff read to the bidders, and in the hearing of said plaintiff and 
those present, a notice setting out the rights of said defendants in 
the premises then to be sold, being that in controversy. 


4—39 
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And the court find as conclusions of law as follows, to wit: 


1. That the actual possession and occupancy of said property by 
the defendants was notice to plaintiff of all their rights and equities 
in the premises. | 

2. That the transfer of said property to defendants, their occu- 
pancy, possession, and improvement of the same prior to any right 
accruing to plaintiff therein, gives them a superior equity and right 
to the same as against said plaintiff. 

3. That the transfer or conveyance of the said property by said 
Black to said Toole and the conveyance thereof by said Toole to de- 

fendants in pursuance of his trust united the legal title with 
70 the equitable title theretofore vested in the defendants, and 

that by reason thereof they are entitled to recover in this 
action, and judgment is accordingly ordered. 

Given under my hand and seal this 3rd — of May, A. D. 1881. 

E. J. CONGER, Judge. [skAl.] 


And to the action of the court in filing said findings and con- 
clusions of law, and entering judgment thereon, and in refusing to 
make the findings sp nested by the plaintiff, the plaintiff at the 
time excepted, and saved the following bill of exceptions, to wit: 


Plaintiff’s Exception No. 5. 


In the District Court, First Judicial District, in & for the County of 
Gallatin, Montana Territory. 


Newson Story vs. Mapison M. Brack & Rosa G. BLAck. 
Ex. No. 5. 


Be it remembered that on this third day of May, A. D. 1881, the 
court filed in said action findings of fact and conclusions of law, 
to wit: | 


Netson Srory, Plaintiff, 


v8. 
Mapison M. BLAcx and Rosa G. Bi. Ack, Defendants. 


Be it remembed that on this the 28th day of April. A. D. 1881, 
the above- entitled cause was submitted to the court, a jury having 
been expressly waived. After hearing the evidence in the cause the 
court makes the following findings, to wit: 

1. That on the 31st day of August, 1875, the said Leander M. 
Black, father of defendant, Madison M. Black, executed to the de- 
fendant, Rosa G. Black, a deed to what is known as the Koch prop- 
erty, which deed was delivered by placing it in an envelope and 
depositing the same upon the piano among the bridal presents given 
to the bride on the eve of her marriage in consideration of the 
natural love and affection of a parent to a child. 

2. That by virtue of said deed said defendants entered upon said 

y, went into possession and occupation thereof, and made 
valuable improvements thereon. 


— — J 


was made by the parties in good faith and accepted by d 


Black to said Toole and the conveyance thereof 
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72 3. That they remained so in ion and occupation of 
the same until about the Ist of July, A. D. 1877, when, by 
virtue of an exchange of property with the said L. M. Black, they 
in pursuance thereof entered into the actual possession and occu- 
pancy of what is known as the Randall property, and have ever 
since held possession of and occupied the same. 
4. This exchange of the Koch property for said Randall 1 y 
endants 


and the said Leander M. Black as a bona fide transfer of said prop- 
erty, — all the right, title, and interest therein from one party to 
the other. 

5. That no deed or memorandum was made in writing at the 
time of the exchange and transfer as aforesaid by the said parties. 

6. That upon receiving — of the said property under said 
exchange and transfer said defendants, on account thereof, and re- 
lying in good faith upon the same, made valuable and permanent 
improvements upon said property and now occupy it. 

7. That after said exchange and transfer the said Leander 

73 M. Black conveyed by deed to E. W. Toole the said Randall 

property in trust for these defendants, and said E. W. Toole, in 

pursuance of his trust, ween. by deed the same to said defendants, 

and that soon after said exchange of propert the said Leander M. 

Black conveyed the property so originally deeded to defendants, 
and by them exchan as aforesaid, to one Peter Koch. 

8. That said Leander M. Black at the time of making said deed 
of gift to defendants was worth about one hundred thousand dollars, 
with small, if any, indebtedness. 

9. That said Story thereafter became a creditor of said Leander 
M. Black, and upon a judgment in his favor against him and sold 
the property under an execution issued thereon and became the 
purchaser of the same at such sale and received a sheriff’s deed 
therefor; that said Story had actual notice of the possession of 
said property by defendants, and that at the time of the sale said 
sheriff read to the bidders and in the hearing of said plaintiff and 
those present a notice setting out the rights of said defendants in 
the premises then to be sold, being that in controversy. 


74 And the court finds as conclusions of law, as follows : 


1. That the actual possession and occupancy of said property by 
the defendants was notice to plaintiff of all their rights and equities 
in the premises. 

2. That the transfer of said property to defendants, their occu- 
pancy, possession, and improvement of the same, prior to any right 
accruing to plaintiff therein, gives them a superior equity and right 
to the same as aguinst said plaintiff. 

3. That the transfer or conveyance of the said property by said 

y said Toole to 
defendants in pursuance of his trust united the legal title with the 
equitable title, theretofore vested in defendants, and that by reason 
thereof they are entitled to recover in this action, and judgment 
is accordingly ordered. 


Given under my hand and seal this 3rd — of May, A. D. 1881. 
E. J. CONGER, Judge. [I. s. 


That the plaintiff at the time excepted to each of said findings, 
excepting that numbered 5th, and to each of said conclusions 
75 ol law, on the ground that the same are defective and do not 
cover the material issues in said action, and that the court 

erred in its conclusions of law upon said findings. 

That the plaintiff, on the twenty-ninth day of April, A. D. 1881, 
filed his request in writing with the clerk of said court, requestin 
said court to make the following findings on the issues in sai 
action, to wit: 
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NeExson Story, Plaintiff, 


v8. 
Manpison M. Buackx and Rosa G. BLAck, Defendants. 


And now comes the plaintiff and requests the court to make the 
following findings: 

1. That on the thirty-first day of August, 1875, and for some time 
prior thereto, Leander M. Black was the owner and possessor of the 
property described in the complaint and answer and replication 
in this action. 

2. That said Leander M. Black never sold, assigned, surrendered, 

declared, created, or granted any estate or interest in the prop- 
76 erty described in the pleadings in this action by any deed or 

conveyance in writing from the thirtieth day of August, A. 
D. 1875, until the seventeenth day of May, A. D. 1878, when said 
Black by a proper deed sold and conveyed to Peter Koch the follow- 
ing property, to wit: Commencing on or at the northwest corner of 
bloc in Black’s addition to the town of Bozeman, and thence 
running east seventy feet, thence south one hundred & fifty feet, 
thence west seventy feet, thence north one hundred and fifty feet to 
the place of beginning; the same fronting seventy feet on Babcock 
street, on the south side thereof, and known as Black's residence; 
and that said Black, on the third day of May, A. D. 1879, made, and 
on the tenth day of May, A. D. 1879, acknowledged,.a proper deed, 
and thereby sold and conveyed to Edwin W. Toole the property in 
controversy in this action, to wit: lots sixteen and seventeen in 
block A in Black’s addition to said town of Bozeman; and that 
said Toole, on the twenty-sixth day of June, A. D. 1879, made, and 

on the twenty-eighth day of June, A. D. 1879, acknowledged, 
77 a proper deed, and thereby conveyed to the defendant, 

G. Black, his right, title, and interest in said last-mentioned - 
property. oe 3 

3. That the plaintiff commenced an action against said Leander 
M. Black on the twenty-eighth day of February, A. D. 1878; that a 
writ of attachment therein was regularly levied upon the property 
in controversy on the twelfth day of July, A. D. 1878; that a judg- 
ment was therein entered for plaintiff and against suid Leander M. 
Black on the twelfth day of May, A. D. 1879; that an execution to en- 
force said judgment was issued out of the office of the clerk of the dis- 
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trict court of the first judicial district of Montana Territory, in and for 
Gallatin county, in which said proceedings had been had, on the 
twenty-fifth day of May, A. D. 1879; that the sheriff of said Gallatin 
county, on the twenty-seventh day of June, A. D. 1879, sold said 
property in controversy in this action under said execution to the 
laintiff, and delivered to the plaintiff a certificate of the sale thereof 
ing date the twenty-seventh day of June, A. D. 1879, and that 
on the twenty-ninth day of December, A. D. 1879, said sheriff of said 
Gallatin county made, executed, and delivered to the plain- 
78 tiff a good & sufficient deed, whereby he sold and conveyed 
to the plaintiff all the right and interest of said Leander M. 
Black in and to the property in controversy in this action on the 
twelfth day of July, A. D. 1878. 

4. That the plaintiff demanded the possession of the property 
described in the complaint on the twenty-fourth day of January, 
A. D. 1880, of the defendants, and that the defendants refused to 
deliver the possession thereof to the plaintiff and still retain the 
same. * 

5. That the reasonable value of the rents of said property in the 
complaint described has been fifteen dollars per month since No- 
vember 1, A. D. 1877. 

6. That said Leander M. Black, on July 1, A. D. 1877, was in- 
debted in the sum of $20,311.69, and that * ents were entered 
in said district court therefor against said Black in A. D. 1877, 1878, 
and 1879, and that there remain unsatisfied the following of said 
judgments, to wit: A judgment for Peters & Calhoun Company, 
founded 7 a promissory note dated August 8, 1876, and entered 
May 13, 1879, for the sum of $2,060, and a judgment for H. C. Geisse, 
founded upon a promissory note dated August 16, 1876, and en- 
tered May 13, 1879, for the sum of $509.46, besides the interest on 

said sums. 
79 7. That said defendant Rosa G. Black was absent from 
said Montana Se ge eleven months, from November, A. 
D. 1876, until October, A. D. 1877, and that said defendant Madison 
M. Black was absent from said Gallatin county a the same 
period, 1 about the first ten days in July, A. D. 1877. a 

8. That said defendants, about the first day of January, A. D. 
1878, entered into the possession of the property in controversy. 

That the court refused to find any of said findings, and to the 
action of said court in so refusing to make any of said findings so 
requested by the plaintiff the said plaintiff at the time excepted, 
and that thereafter the court entered judgment on said findings and 
conclusions, to wit: 

And to the entry of said judgment for the defendants the plaintiff 
at the time excepted. Wherefore the plaintiff ‘prays that this his bill 
of exceptions be signed and sealed, which is done accordingly. 


E. J. CONGER, Judge. [L. a.] 
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- Specifications of particulars in which the evidence is insufficient 
to sustain the findings and decision of the court, to wit: ä 


80 1. The first finding and portions of the second, third, and 

eighth findings of the court, to the effect that the deed to the 
Koch property had been executed by Leander M. Black to Rosa G. 
Black, are unsustained by the evidence, for the reason that no wit- 
ness ever saw such a deed; that Leander M. Black does not testify 
that he ever executed the deed, and that the defendants do not 
testify thet they, or either of them, ever received the deed. 

2. That the portion of the third finding to the effect that the de- 
fendants remained in the: occupation of the Koch property until 
July 1, 1877, is sustained by the evidence, for the reason that said 
defendants were absent from said Gallatin — from October, 
1876, until after July 1, 1877, and Leander M. Black was an oc- 
cupant of said property during said time while he was in Boze- 
man. 

3. Thut the portion of the third finding to the effect that the 
defendants entered into the occupation 1 of the Randall 
property about July 1, 1877, is unsustained by the evidence, ſor the 
reason that the defendants testify that they did not occupy the 

suine until about January 1, 1878, and Leander M. Black ex- 
81 ereised over it acts of ownership by trying to sell or lease it 

to the witness, Mrs. Russell, and T. J. Dawes, in October and 
November, 1877. 

4. That the portion of the seventh finding to the effect that E. W. 
Toole received from Leander M. Black a deed of said Randall prop- 
erty in trust for the defendants is not sustained by the testimony of 
any witness. 

. That the portion of the ninth finding to the effect that a notice 
read at the sheriff’s sale set out the rights of the defendants is un- 
sustained by the evidence, for the reason that the notice is contained 
in this statement upon page — and does not set out said rights. 


Specification of Errors of Law on Which the Plaintiff Will Rely. 


1. The court in admitting in evidence the testimony of the wit- 
ness- for the defendants, Madison M. Black, Rosa G. Black, James D. 
Chesnut, L. J. P. Morrill, Robert P. Vivion, A. Lamme, and C. P. 
Blakely, which is contained in plaintiff’s said exception numbered 1 
and upon — of this statement. 

2. The court erred in admitting im evidence the testimon 
82 of Madison M. Black, a witness for the defendants, which is 
contained in plaintiff’s said exception numbered 2, and upon 
page — of this statement. 

. The court erred in sustaining the objections of the defendants 
to each of the questions propounded to Nelson Story by the plain- 
tiff, which are contained in plaintiff’s said exception numbered 3 
and upon page — of this statement. 

4. The court erred in sustaining the objection of the defendants to 
the question propounded to the witness, Mrs. Perkins Russell, by the 
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plaintiff, which is contained in the plaintiff’s said exception numbered 
4 and upon — page of this statement. 7 
5. The court erred in refusing to file any of the findings requested 


| by said plaintiff, which are contained 7 page — of this statement 


and in plaintiff’s exception numbered 
6. The court erred in each of the conclusions of law filed herein, 
and numbered 1, 2, and 3, which are contained in plaintiff’s excep- 
tions numbered 5 and upon — of this statement. 
7. The court erred in filing the findings herein numbered 1, 2, 3,. 
4, 6, 7, 8, and 9, which are contained in plaintiff’s exceptions 
83 numbered 5 and upon page — of this statement. 

8. The court erred in entering judgment for the defendants 
ar the findings and conclusions of law, which are contained in 
plaintiff’s exceptions numbered 5 and upon page — of this state- 
ment. 

Received a copy of the within statement on the plaintiff’s motion 
for a new trial this 4th day of May, A. D. 1881. 
(Signed) E. W. TOOLE & 
: VIVION & PIERCE, 
At ys for Defendanis. 


I hereby acknowledge service of a copy of the within amendments 
to plaintiff's statement on motion for a new trial, dated this 11th day 
of May, A. D. 1881. | 

(Signed) J. J. DAVIS, 
Of Counsel for N,. 


The foregoing statement and amendments are allowed. I certify 


the statement as correct. 
(Signed) E. J. CONGER, Judge. 


84 The Plaintiff’s Notice of Intention to Move for a New Trial. 


In the District Court, First Judicial District, in & for Gallatin County, 


Montana Territory. 
Netson Story ve. Mapison M. BLAck et al. 


To Madison M. Black and Rosa G. Black, the above-named defend- 
1 = * attorneys of record, Mess. Vivion & Pierce and 
. Toole: | 


Take notice that the plaintiff, on the fifth day of May, A. D. 1881, 
at the court-room of said court in Bozeman, county aforesaid, at 
the hour of ten o’clock a. m. on that day, or as soon thereafter as 
counsel can be heard, will move this court for a new trial in suid 
action and to vacate and set aside the decision and finding of facts 
filed this day by said court, excepting the fifth finding, and that 
said motion will be based upon the following grounds and assign- 
ment of errors, to wit: | 

First. Insufficiency of the evidence to justify said findings of 
facts in this, to wit: 
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85 a. There was no testimony tending to prove that Leander 
M. Black ever executed or delivered to said Rosa G. Black a 
deed for the Koch propert 


ö. The testimony tended to prove that no deed of this character 
was ever executed or delivered by said Leander M. Black to said 
Rosa G. Black or was ever seen by any person. | : 

c. That there was no testimony tending to prove that said Leander 
M. Black, by deed to E. W. Toole, — the Randall property in trust 
for said defendants. 3 

d. That the testimony tended to prove that said Leander M. 
Black was indebted in the sum of twenty thousand dollars and up- 
wards in July, 1877, in said Gallatin county, and that over three 
thousand dollars of said indebtedness remains unsatisfied. 

e. That the notice read by the sheriff to the bidders at the sale of 
said Randall property did not set out the rights of said defendants 


‘thereto. 


Second. Errors in law occurring at the trial and excepted to by 
the plaintiff, to wit: ‘ 

a. The court erred in allowing said defendants to offer tlie testi- 
mys of Madison M. Black, Rosa G. Black, James D. Chesnut, L. J. 
P. Morrill, Robert P. Vivion, A. Lamme, and C. P. Blakely to 
—_ what is set forth in plaintiff’s exception numbered 1 
86 led in this action. 

6. The court erred in allowing said defendants to testify 
to what is set forth in plaintiff’s exception numbered 2 filed in this 
action. 3 

c. The court erred in refusing to allow the 2 to — * 
to Nelson Story two questions which are set forth in plaintiff’s ex- 
ception numbered 3 filed in this action. 

d. The court erred in sustaining the objection of defendants to 
the question 1 by the plaintiff to Mrs. Perkins Russell, 
which is set forth in plaintiff's exception numbered 4 filed in this 
action. g 

Third. That the findings, conclusions, and judgment aforesaid are 


against law, to wit: The court erred in making the findings of facts 


and conclusions of law and in refusing to make the findings re- 
quested by the plaintiff, all of which are set forth in plaintiff’s ex- 
— numbered 5 and filed in this action. 

his application for a new trial will be made upon a statement 


of the case. 
(Signed) J.J. DAVIS, 
F. K. ARMSTRONG & 
H. N. BLAKE, 
Attorneys for Plaintiff. 
87 Received a copy of the foregoing notice this fourth day of 
May, A. D. 1881. 9 . 
(Signed) TOOLE & VIVION & PIERCE, 


For Defendants. 


n 
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? | And afterwards, to wit, upon the 25th day of April, 1882, the 
: same being a judicial day of said court, the following proceedings 
i were had in said cause, and order made as appears of record. 


Netson Story vs. Mapison M. BLAcx & Rosa G. Biack. 


In this action, the plaintiff having moved the court for a new 
| trial, and said motion having been submitted and taken under ad- 
| visement by the court, is now by the court denied, to which action 


P of the court the plaintiff at the time excepted. 
1 And thereupon the plaintiff filed his exception, which is in the 
words and figures here following : 


88 S l ee Oe 


: Netson Story vs. Mapison M. Brack & Rosa G. Brack. 


Be it remembered that upon this twenty-fifth day of April, 188 
the above-entitled cause came before said coaft — the motion an 
application of plaintiff for a new trial therein. Whereupon the court 
overruled said motion; and to the action of the court thereon plain- 
tiff at the time excepted, and asks that this his bill of exceptions be 
signed and sealed, which is done accordingly. 

E. J. CONGER, Dl. s.] 
Judge of said Court. 


Notice of Appeal. 


In the District Court, First Judicial District, in & for Gallatin County, 
Montana Territory. 


NEtson Story vs. Mapison M. Brack et al. 


89 To the above-named defendants and E. W. & J. K. Toole, their 
attorneys of record: | 
Please take notice that the plaintiff in the above-entitled action 

hereby appeals to. the supreme court of said Montana Territory from 
the judgment therein made and entered in the said district court on 
the 3rd day of May, 1881, in favor of the defendants and against said 
plaintiff, and from the whole thereof, and also from the order therein 
made and entered in said district court on the twenty-fifth day of 
April, 1882, refusing the motion of plaintiff for a new trial. 

J. J. DAVIS, 

F. K. ARMSTRONG & 

H. N. BLAKE, 


A % for Plaintiff. 
Received a copy of the foregoing notice of appeal this fourth day 


of May, 1882. 
E. W. & J. K. TOOLE, 
Attys for Def'ts. 
Endorsement: Filed May 4, 1882. Theo. Maffly, clerk, by E. M. 
W clerk. 


—— 
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Undertaking on Appeal. 


In the District Court, First Judicial District, in & for Gallatin County, 
Montana Territory. 


90 Nextson Srory vs. Mapison M. BLACXR & Rosa G. Back. 


Whereas the plaintiff in the above-entitled action is about to ap- 
peal to the supreme court of the Territory of Montana from a judg- 
ment entered against plaintiff in said action in the said district 
court in favor of the defendants in said action on the third day of 
May, 1881, for the sum of thirty-five iy dollars costs of suit: Now, 
therefore, in consideration of the premises and of such appeal, we, 
the undersigned residents and householders of the county of Galla- 
tin, Territory of Montana, do hereby jointly and severally under- 
take and promise, on the part of the appellant, that the said appel- 
lant will pay all damages and costs which may be awarded against 
him on the appeal or on a dismissal thereof, not exceeding three 
hundred dollars, to which amount we acknowledge ourselves jointly 


and severally bound. 
GEO. WAKEFIELD. [seEat. 
JAS. D. CHESNUT. SKAI.. 


91 TERRITORY OF Montana, County of Gallatin: 


George W. Wakefield and James D. Chesnut, being first duly 
sworn, each for himself says that he is a resident and householder 
of the county of Gallatin, Territory of Montana, and is worth the 
sum of three hundred dollars over and above all his just debts and 
liabilities, exclusive of property exempt from execution. 

GEO. WAKEFIELD. 


JAS. D. CHESNUT. 
; ee and sworn to before me this fifth day of May, A. D. 
PETER KOCH, 
Notary Public. 
Endorsement: Filed May 5, 1882. Theo. Muffly, clerk, by S. M. 
Gardner, deputy clerk. 
92 TERRITORY OF Montana, County of Gallatin: 


I, Theo. Muffly, clerk of the district court of the first judicial dis- 
trict of the Territory of Montana, within & for the county of Galla- 
tin, do hereby certify that the foregoing transcript is a true, full, and 
complete copy of the statement on motion for a new trial, includin 
all the pleadings, papers, documents, and evidence therein réfe 
to, the plaintiff's notice of intention to move for a new trial, the 
order of court overruling the motion for a new trial, the exception 
of the plaintiff thereto, the plaintiff's notice of appeal, the plaintiff’s 
undertaking on appeal, and of all the papers, proceedings, orders, 
and records in said transcript purporting to be copied or contained 
as the same now stand of record and remain on file in my office. 


Seow. ni ihe batts. ae ’ , el ‘ 9 
— — 2 e 
* 


PN SES hrs Sm ia I 
‘ 


* 7 
2 


a * n 3 
* * 1 * 
. 


NELSON STORY VS. MADISON M. BLACK ET AL. 35 


In witness of which I have hereunto subscribed my name and 
— * the seal of said court at Bozeman this 20th day of July, 
[Seal of Dist. Court.] 
THEO. MUFFLY, Gert, 
By E. M. GARDNER, Deputy Clerk. 


93 Supplemental Record. 


In the District Court of the First Judicial District of the Territory 
of Montana within & for the County of Gallatin. 


NeE.son Story vs. Manison M. BLACx & Rosa G. BiAcx. 


Supplemental transcript on appeal. 


The following judgment was duly entered by the clerk in the 
above-entitled action, as appears from the judgment book of said 
court on · page 84, to wit: 


„ & 


Judgment. 


In the District Court, First Judicial District, in & for Gallatin County, 
Montana Territory. 


Nxtson Story vs. Mapison M. Biacx & Rusa G. BLAck. 


This cause came regularly on for trial on the 26 day of April, 
A. D. 1881, J. J. Davis, F. K. Armstrong, and Henry N. Blake a 
8 for the plaintiff, and Messrs. Vivion and Pierce and E. W. 
oole for the defendants. A trial by a jury having been expressly 
waived by the respective parties, the cause was tried before the court 
without a jury. 
94 Whereupon witnesses on the part of plaintiff and defend- 
ants were duly sworn and examined, and documentary evi- 
dence introduced by the respective parties, and, the evidence bein 
closed, the cause was submitted to the court for consideration an 
decision, and after due deliberation thereon the court files its find- 
ings and decision in writing, and orders that judgment be entered 
herein in favor of defendants and against said plaintiff in accordance 
therewith. Wherefore, by reason of the law and the findings afore- 
said, it is ordered, — , and decreed that Madison M. Black 
and Rosa G. Black, the defendants above-named, do have and re- 
cover of and from Nelson Story, the above-named plaintiff, their 
2 — above- entitled action, taxed at the sum of thirty-five & 
5 Ollars. 
r udgment rendered May 3, 1881. 


I, Theo. Muffly, clerk of the first judicial district court of the Ter- 
ritory of Montana within & for Gallatin county, hereby certify the 
foregoing to be a true copy of the judgment entered in said court in 
the above-entitled cause. 


Attest my hand & seal this 2d day of Aug., 1882. 
DL. s.] . MUFFLY, Clerk. 
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95 Inthe Supreme Court of Montana Territory. August Term, 
A. D. 1882. ; 


Netson Story, Plaintiff & Appellant, 


v8. 
Mapison M. Brack and Rosa G. Buack, Defendants & Respondents. 


Be it remembered that in the present term, of August, in the year 
of our Lord one thousand eight hundred and eighty-two, the above- 
entitled cause was brought into the supreme court of the Territory 
of Montana by virtue of an appeal from 1 of the court 
below, entered therein on the third day of May, 1881, as by the in- 
spection of the transcript of the record of the district court in said 
cause, which was filed in the clerk’s office of said supreme court on 
the lath day of August, 1882, agreeably to the statute of said Terri- 
tory and the rules of said supreme court, fully and at large appears. 

And afterwards, at the January term, 1883, of said supreme 
96 court, said cause came on to be heard on said transcript of 
record and was argued by counsel. | 

Whereupon the court, rendering its decision and judgment on ap- 
peal in said cause, delivered the following opinion in writing, viz: 


Opinion of the Court by Wade, Chief Justice. 
In the Supreme Court of Montana Territory. January Term, 1883. 
Netson Srory, Plaintiff & Appellant, | 


v8. 
Mapison M. BLAcx and Rosa G. BLAck, Defendants & Respondents. 
Appeal from Gallatin Co., first district. 


This is an action in the nature of ejectment to recover possession 
of lots 16 & 17 in block A of Black’s addition to the town of Boze- 
man. | 

. err. claims by virtue of a sale on execution and a sheriff’s 
deed, and the respondents by reason of a parol gift from father to 
daughter-in-law. : 
97 On the trial the court found the following facts: 

Ist. That on the 31st day of August, A. D. 1875, the said Lean- 
der M. Black, father of defendant, Madison M. Black, executed to the 
defendant, Rosa G. Black, a deed to what is known as the Kotch 
property, which deed was delivered by placing it in an envelope 
and depositing the same upon the piano among the bridal presents 
— to the bride on the eve of her marriage in consideration of 
the natural love and affection of a parent to a child. 

2nd. That by virtue of said deed defendants entered upon said 
property, went into possession and occupation thereof, and made 
valuable improvements thereon. 

3. That they remained so in possession and occupation of the 
same until about the first day of July, A. D. 1877, when, by virtue 
of an exchange of property with the said L. M. Black, they, in pur- 
suance thereof, entered into the actual possession and occupancy of 
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what is known as the Randall property (the property in question), 
and have ever since held possession of & occupied the same. 
98 4. This — of the Koch property for said Randall 
property was e by the parties in good faith and accepted 
by defendants and the said Leander M. Black as a bona fide transfer 
of said property, and all the rights, title, and interest therein from 


one party to the other. 
5. That no deed or memorandum was made in writing at the 
time of the exchange and transfer as aforesaid by the said les. 


6. That upon receiving possession of the said property under said 
exchange and transfer the said defendants on account thereof, and 
relying in good faith upon the same, made valuable and permanent 
improvements upon the said property and now occupy the same. 

7. That after said exchange and transfer the said Leander M. 
Black conveyed by deed to E. W. Toole the said Randall property 
in trust for these defendants, and the said E. W. Toole, in pursuance 
of his trust, conveyed by deed the same to said defendants, and that 
soon after such exchange of property the said Leander M. Black 
conveyed the property so originally deeded to defendants and by 

them exchanged as aforesaid to one Peter Koch. 
99 8. That said Leander M. Black at the time of making said 
deed of gift to defendants, was worth about one hundred 
thousand dollars, with small, if any, indebtedness. 

9. That said Story thereafter became a creditor of said Leander 
M. Black, and upon a judgment in his favor against him sold the 
property under execution issued thereon, and became the purchaser 
of the same at such sale and received a sheriff’s deed therefor; that 
said Story had actual notice of the possession of said property by 
defendants, and that at the time of the sale said sheriff read to the 
bidders, and in the hearing of said plaintiff and those present, a 
notice setting out the rights of said defendants in the premises then 
to be sold, being that in —— 

Findings of fact by the court, like a general or special verdict, 
will not be disturbed by the appellate court if there is competent 
evidence to support them. 

Questions presented by this appeal have relation exclusively to 
the testimony offered and received upon the trial, and a statement 

of the same will disclose the nature of the case and relation 
100 of the testimony to the findings of fact. 

Madison M. Black, one of the defendants, testified as fol- 
lows: “I married Rosa G. Black, one of the defendants, at Bozeman, 
on August 31, 1875. On the night of this day a reception was held 
at the North Pacific Hotel in Bozeman, and my father, Leander M. 
Black, took me one side and — — — me, and told me he had 
presented Rosa, my wife, with the Koch property; that the deed for the 
saine was lying on the piano in the parlor with the other presents, 
and directed me to take possession of the same, which I did that 
evening, and remained in possession of the same from that night, 
August 31st, 1875, until some time in July, 1877; that upon the 
faith of the gift I put 88 and lasting improvements upon 
the said property by beautifying and ornamenting the grounds 
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with trees and shrubbery and by bringing water upon the same 
and digging ditches for that purpose. so painted the house on 
the outside and papered and painted on the inside, and built a barn 
on the back of said lot. 

“Some time in the latter part of June, or the first of July, 1877, — I 

was coming from Miles City to Bozeman, I met my father 
101 near Countryman’s place on the Yellowstone, and — that he 

desired to exchange the Koch property with me for the Ran- 
dall property. We talked the matter over and agreed upon the ex- 
change. I informed my wife and she was satisfied to make the ex- 
change, and we did so exchange the Koch property for the property 
in controversy, and I immediately took possession of the same, and 
my wife and myself have been continuausly in possession from that 
time to the present time, and are in possession now. At the time of 
the exchange my father agreed to make my wife a deed for the said 
property, and upon the faith of the agreement to make a deed and 
the exchange of the property we placed upon the property perma- 
nent and lasting improvements amounting, besides my own labor, to 
the sum of $600.00. Prior to my marriage and the gift of the Koch 
property on the 31st of August, 1875, my father removed all his fur- 
niture except that portion he gave to me at the time of my marriage 
from the Koch property to the Northern Pacific Hotel, and he never 
occupied it or exercised any control over it from and after August 

31st, 1875, until he got it back from us by virtue of the trade 
102 and exchange in July, 1877, nor did he ever exercise any own- 

ership or control over the Randall property from July, 1877, 
up to thistime. In 1875, at the time of the gift, my futher had 
at least one hundred thousand dollars in cash and personal property, 
besides his real estate, which was valued and was worth seventy-five 
thousand dollars. At that time there were no debts, liens, or incum- 
brances whatever against my father that I know of. I was his agent 
at the time and in a situation to know his financial condition and 
standing.” 

Madison M. Black, Rosa G. Black, James D. Chesnut, L. J. Morrill, 
Robert P. Vivion, A. Lamme, and C. P. Blakely, testified as follows: 
That they were present at the North Pacific Hotel in Bozeman on 
the night of August 31, 1875, at a reception following the marriage 
of said defendants on that date; that it was the general talk and un- 
derstanding at the time that Leander M. Black, the father of said 
Madison M. Black, had given to the defendants as a wedding present 
the land and dwelling-house thereon described as Black’s residence 

in the answer, and situate in Bozeman; that an envelope was 
103 seen upon a piano on which the wedding presents had been 

deposited containing the words “ Deed to house and lot pre- 
sented by L. M. Black,” and that none of said witnesses saw any 
conveyance or deed of said property to any parties. The plaintiff 
objected to the introduction of this testimony on the ground that 
the same was irrelevant and immaterial, and insufficient to convey 
or affect real property and saved an exception. 
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Leander M. Black testified : 


“Madison is my son and Rosa G. is his wife. They were married 
at Bozeman in August, 1875. I was present at the wedding. I was 
the owner of a lot on corner of Babcock and Black streets, Bozeman. 
It had a frame cottage on it, which, at the time of the wedding, I 

ve tothem (my son and wife) as a wedding present. Notice of 
this fact was published in one of the Helena papers—I think the 
Herald—as ainong the wedding —— I donot remember whether 
I made a conveyance to them of said property by deed at that time 

or not. They immediately after the wedding took possession 
104 of said house and premises, and occupied the same until 

about the summer of 1877. The consideration for this pres- 
ent. was the natural love and affection I felt for my son. If there 
was no deed executed and recorded it was simply neglect on my 
part, as I would have made it at any time if called upon, but my 
attention was never called to it. The intent of the gift was to con- 
vey the property absolutely, and I so regarded it as conveyed. ‘I'he 
property was not incumbered at the time the gift was made; my 
iabilities did not exceed my assets. I can safely [sax] that I was 
then worth at least one hundred thousand dollars over and above all 
debts, liabilities, and exemptions whatever. 

“Some time in the summer of 1877 I made a proposition to them 
to exchange a house and two corner lots, known as the Randall 
property in Bozeman, for the one they occupied; and I told Rosa, 
one of the defendants, at the time, that if they would exchange I 
would deed the premises known as the Randall property to her 
individually—giving the title in her name—which I neglected after- 

wards to do. She and Madison were both satisfied to do this. 
105 It was simply an exchange of properties which we all consid- 
ered of equal value, and there was no differenge — either 
way. After the exchange I sold the first piece to Peter Koch.” 
ppellate courts upon objections that are raised and properly 
saved in the court below. If, upon the trial, incompetent or irrele- 
vant testimony is received in evidence without objection, the ques- 
tion of its admissibility cannot be raised in the supreme court for 
the first time. 1 contend that there is no evidence to su 
port the findings of fact made by the court that Leander M. Blac 
executed to the defendant, Rosa G. Black, a deed of the Koch prop- 
erty, for the reason that before any secondary evidence could be 
given of the existence or contents of such d its loss must be ac- 
counted for, and for the further reason that, it being claimed that 
such a deed was once in existence, the court should have required 
its production, or if it had been lost or destroyed proof of such loss 
or destruction before permitting any proof of its contents whai- 
ever. 
106 The answer to this is that no such objection was made upon 
the trial. The point of the objection and exception must be 
particulary and specifically stated, and this to enable the trial court 
to correct its own errors and to enable the party to remove the 
objection, if possible. For this reason the rule is general that the 
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appellate court: reviews only what the lower court has passed upon’ 
} rty cannot permit incompetent testimony to be received in 
evidence without objection and in the appellate court ask to have 
the case reversed because incompetent evidence has been received. 
Neither can he object to testimony. upon the trial for the reason that 
the testimony is immaterial or irrelevant, and in the appellate court 
object to it for the first time for the reason that it is incompetent. 
The point of the objection and the reason for it must be stated and 
saved in the bill of exceptions. 3 
The testimony of Madison M. Black, Rosa G., his wife, and of 
Chesnut, Morrill, Vivion, Lamme, and Blakely that they were 
present at the reception that followed the wedding and heard the 
general talk that Leander M. Black, the father, had given to the de- 
fendants as a wedding present the lot and dwelling-house 
107 thereon mentioned in the answer and described as Black's 
residence, and that they saw an envelope upon a piano on 
which the wedding presents had been deposited containing the words 
“ Deed to house and lot presented by L. M. Black,” and that none 
of said witnesses saw any conveyance or deed of said property to 
any parties, was objected to for the reason that the same was irrele- 
vant, immaterial, and insufficient to convey or affect real property. 
It was not irrelevant or immaterial to prove the existence of this 
deed, and as preliminary to and as tending towards such proof it 
was competent to establish the fact that a paper or envelope marked 
as designated was seen among the other wedding presents. And if 
the contents of the deed were proved without objection it is an error 
that we cannot reach. The insufficiency of testimony does not have 
to do with its competency, and if competent testimony, or such that 
we must hold competent because not objected to, supports the find- 
ing it will not be disturbed. But the question as to the competency 
or materiality of the testimony in relation to this deed is not 
108 vital to the case. The testimony conclusively shows: 

First. That on the 31st day of August, 1875, the dute of the 
marriage of his son, Madison M., with Rosa G., the father, Leander M. 
Black, wasthe owner of property over and above all debts, liabilities, 
and exemptions of the value of one hundred thousand dollars. 

Second. That upon that day, as a marriage gift, he gave to the 
defendants the house and lot known herein as the Koch property, 
and that they, on that day, immediately entered into the exclusive 
— — thereof, made valuable improvements thereon with the 

nowledge of the donor, and lived and resided in the house for the 
period of about two-years. . 

Third. That on or about the Ist day of July, 1877, while so in 

ion of the Koch property, they entered into an agreement 
with Leander M. Black to exchange the Koch property for the Ran- 
dall property (the Property in question), and that in pursuance of 
such agreement an 
value) they entered into the actual possession and occupancy of the 
a property, and have ever since held possession and occupancy 
of the same. 


exchange of i os (which were of the same - 
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109 Fourth. That this exchange was made in faith by the 

parties and accepted by the defendants and the said Leander 

M. Black as a bona transfer of said property and all the rights, 

title, and interest therein from one party to the other, but that no 

deed or memorandum in writing was made at the time of the ex- 
change and transfer aforesaid. 

Fifth. That upon receiving and entering into the occupancy and 
possession of the said property under and in pursuance of such ex- 
change and transfer the defendants, on account thereof, and relying 
in good faith upon the same, made valuable and permanent improve 
ments upon said property, with the knowledge of said L. M. Black, 
amounting to the sum of $600.00, besides the work of the defend- 
ants thereon. 

Sixth. That after said exchange and transfer the said Leander M. 
Black conveyed by deed to E. W. Toole the said Randall property in 
trust for these defendants, and the said E. W. Toole, in pursuance 
of his trust, conveyed by deed the same to said defendants, and that 
soon after such exchange of property the said Leander M. Black con- 

— the property he received in exchange to one Peter Koch. 
110 he testimony establishing the foregoing facts is direct, 

clear, and conclusive. It comes up to the requirement that 
“in cases of parol gifts or parol sales made by a father to a son there 
is peculiar reason why the latter should be held rigidly to the proof 
of all those facts, which courts of equity have been accustomed to 
regard as equivalent to a written contract.” 

Harris vs. Richey, 56 Pa., 398. 


“The very nature of the relation—that of father and child— 
therefore requires the contracts between parents and children to be 
proved by a kind of evidence that is very different from that which 
may be sufficient between strangers. It must be direct, positive, 
express, and unambiguous. The terms must be clearly defined, and 
all the acts necessary for its validity must have especial reference to 
it and nothing else.” 

Poorman vs. Kilgore, 2 Casey, 372. 


Here then we have the case of parol gift of land from father to 
son proven and established as the law requires, with notorious and 
exclusive possession taken, retained, and continued in pursu- 
111 ance of an agreement to give the same, with full knowledge 
upon the part of the donor, together with permanent and 
lasting improvements placed upon the land by the donee upon the 
faith of the agreement to give, and his with full knowledge of the 
donor. I believe that such a possession takes the case out of the statute - 
of frauds, and that the title of the donee will be protected in equity. 
If this were not so, the statute to prevent frauds and perjuries would 
encourage and protect them. Such a title could be enforced as 
inst the donor, and if this is the case the donee would have the 
right to exchange his property for other property, and his equities 
would follow him and attach to his possession of the property so re- 
ceived in exchange. 
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Says Mr. Brown in his work upon the statute of frauds: “A prin- 
ciple analogous to that upon which taking possession of and making 
improvements upon the land claimed protects the claimant from 
the operation of the statute of frauds in courts of equity is applied 
to gifts of lands, upon the faith of which such possession has been 

taken and such improvements made, although there is in such 
112 cases no contract enfore - able at common law, the gift, if strictly 

such, being without a consideration sufficient to — an 
action for breach of the promise to give.” Sect. 491“, p. 549. 

Says Tilgham, C. J., in Tyler vs. Eckhart, 1 Bin., 380: “Although 
the courts are not disposed to extend the principles on which 
parol agreements concerning lands have been confirmed further 
than they have been already carried, yet they are bound by what 
has been decided. It has been settled that where a parol agree- 
ment is clearly proved, in consequence of which one of the parties 
has taken ion and made valuable improvements, such agree- 
ment shall be carried into effect. We see no material difference 
between a sale and a gift, because it certainly would be fraudulent 
conduct in a parent to make a gift which he knew to be void, and 
thus entice his child into a great expenditure of money and labor, 
of which he may reap the benefit himself.” 

If in such case the child acquires such an equitable interest in 
and title to the property as that he can hold it against the parent, 

so also he can hold it as against any creditor of the parent. 
113 The creditor only su to the rights of the debtor. He 

acquires by attachment and sale only such interests as the 
debtor might sell or dispose of for himself. 

In Freeman us. Freeman, 43 N. V., Grover, J., speaking for the court 
of appeals, says: “The question then is whether a — promise by 
one owning lands to give the same to another will be enforced in 
equity when the promisee has been induced by the promise to go 
into possession, and, with the knowledge of the promissor, make 
comparatively large expenditures in permanent improvements upon 
the land. It is and must be conceded that if the promise by parol 
was to sell the land for a valuable consideration to be paid therefor 
by the promisee such promise under this precise state of facts would 
be enforced. The ground upon which this equitable jurisdiction 
is exercised, although sometimes said to be part performance, really 
is to prevent a fraud — practiced upon the parol purchaser 
by the seller by inducing him to expend his money upon im- 
provements upon the faith of the contract and then deprive 

him of the. benefit of the expenditure and secure it to 
114 the seller by permitting the latter to avoid the performance 
of his contract. In the case supposed there has been no 
performance of the contract, strictly speaking, except the takin 
possession, no part of the purchase-money having been paid, and 
— the cases are numerous where performance of such contract has 
n decreed in equity, where possession has been taken under the 
contract and large expenditures upon permanent improvements 
made. In the present case possession has been taken under the 
promise and expenditure upon improvements made, yet it is insisted 
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that equity will not enforce the promise, for the reason that it was 
to give instead of having been to sell the land for a valuable con- 
sideration. Permitting the promisor to avoid performance operates 
as a fraud as much in the latter case as in the former, so far as 
expenditures upon improvements are concerned. The counsel for 
the appellant insists that there has been no part performance of the 
contract to give the land. The answer to this is that posses- 
115 sion has been taken and valuable improvements made upon 
the faith of the promise. These acts constitute part perform- 
ance by the respondent. It is true that the plaintiff has done nothin 
by way of performance on his part; it is not necessary that he should. 
Part performance by the party seeking to enforce the contract is 
sufficient. It is further insisted that an executory promise not 
founded upon any valuable consideration is a mere nude fact, fur- 
nishing no grounds for an action at law, and that performance of 
such a contract will not be enforced in equity. This is true so lon 
as the promise has no consideration. Anything that may be detri- 
mental te the promisee or beneficial to the promissor in legal esti- 
mation will constitute a good consideration fof a promise. pen- 
ditures made upon permanent improvements upon land with the 
knowledge of the owner, induced by his promise made to the party 
making the expenditure to give the land to such party, constitute 
in equity a consideration for the promise. The statute of frauds 
has no bearing upon such a case.” 
116 Says Justice Gibson, in Sowers, adm’r, vs. Weaver, 84 Pa., 
267: “That a parol gift from a parent to a child, properly 
executed by ion and improvement, is valid, notwithstandin 
the statute of frauds and perjuries, will be found to be the settl 
law of this State since the case of Syler vs. Eckhart, 1 Bin., 378.” 
See also Stewart vs. Stewart, 3 Watts, Pu., 253; Young vs. Glenden- 
ing, 6 Watts, 509; Bright vs. Bright, 41 III., 97; Guynn vs. McCau- 
ley, 32 Ark., 97; Shellhammer vs. Ashbaugh, 83 Pa., 24; Lobdell 
vs. Lobdell, 38 How., 347; Crosbie vs. McDawl, 13 Vesey, 147; Shep- 
ard vs. Bivin, 9 Gill, 32; Murphy vs. Still, 42 Tex., 123; Neale vs. 
Neales, 9 Wall., 1; Parsons on Contracts, vol. 3, p. 359; Hardesty 
vs. Richardson, 22 Amer. R., 57; 8 Am. R., 665 & note; Krutz va. 
Ritmer, 55 III., 514; 3 Am. R., 657; 19 Am. Decisions, 398 & note; 
Turnell vs. Mines, 4 Wall. 
Applying now the doctrine of the law as indicated by these de- 
cisions to the case under consideration, and we hold that these de- 
fendants having taken the notorious and exclusive possession 
117 of the Koch property with the knowledge of L. M. Black in 
pursuance of his parol gift of the same to them, and made 
permanent and lasting improvements thereon upon the faith of 
such gift, with the — of the donor, and having retained 
and continued such possession with like knowledge and upon the 
faith of such gift, they thereby so became the owners of the prop 
erty as that at the time they exchanged the same for the Randall 
roperty they might have compelled a conveyance thereof to them 
rom L. M. Black, the donor. And being so the owners they had 
the right to sell the property or to exchange it in good faith for 
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other property with whomsoever they would and at their —— 
and when they did exchange it for the Randall property the trans- 
action was equivalent to a sale and 2 wi i 
pursuance thereof and payment of the purchase-money in full. 
The Koch and Randall property were of equal value. The one 
paid for the other. By virtue of such exchange the defendants en- 

tered into and retained possession of the Randall property 
118 and made permanent and lasting improvements thereon 
ee upon the faith thereof and with the knowledge of L. M. 

ack. 

All this occurred months before Story, the appellant, levied bis 
attachment upon the property in his action against L. M. Black, and 
hence, at the time of such levy, the defendants were the owners of 
the entire equitable interest in and title to the property, and Black 
had no interest therein that could be reached by an attachment or 
otherwise. At the time of the attachment Black held the naked 
legal title to the property, but having been fully paid therefor, and 


the defendants being in possession, he became trustee of the prop- | 


erty and held the title in trust for the real owners. His conveyance 
to Toole, and Toole’s conveyance to defendants, was in execution of 
this trust. The defendants being in possession at the time of the 
levy of the attachment by Story, he was thereby charged with notice 
of all their rights and equities in the premises. 


Hughes vs. United States, 4 Wall., 232. 

McKensie vs. Jewitt, 15 Ohio St., 168. 
119 Landis vs. Brant, 10 How., U. S., 348. 

Jones vs. Marks, 47 Cal., 242. 

Ray vs. Birdsey, Denio, 626. 


The purchaser at a sale of real property on execution acquires all 
the right, title, interest, and claim of the judgment debtor therein 
(Code, sect. 329); but he acquires only such right and interest, and 
he takes the property subject to all the rights and equities of third 
parties which are capable of being enforced against the judgment 
debtor. “The rule of caveat emptor applies to execution sales.” 
(Chumasero vs. Viall, 3 Mont, 379.) : 

Says Clifford, J. in Brown vs. Pierce, 7 Wall., 218:.“ Correct state- 
ment of the rule is that a lien of a judgment creditor creates a 
preference over subsequently acquired rights, but in equity does not 
uttach to the mere legal title to the land as existing in the defend- 
ant at the time of its rendition to the exclusion of a prior equitable 
title in a third person. 

“Guided by these considerations the court of chancery will pro- 
tect the equitable rights of third persons against the legal lien, and 

will limit that lien to the actual interest which the judgment 


120 debtor had in the estate at the time the judgment was ren- 


dered.” 

How, petitioner, 1 Paige Ch., 128. 
Ellis vs. Towsley, Id., 283. 

White vs. Carpenter, 2 Paige, 219. 
Buchan vs. Sumner, 2 Barb. Ch., 181. 


possession in 
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Lownsbury vs. Purdy, 11 “ 494. 

Kirsted ve. Avery, 4 Paige Ch., 15. 

Averill vs. Loucks, 6 Barb., “ 27. | 

Doe ex dem. Strong vs. Smith, 3 McLean, 362. 

Mason us. Wallace, Id., 148. 

Bank of Muskingam vs. Carpenter’s Adm., 7 Ohio, 21. 
Daniel Lake ve. Samuel Doud e al., 1 Ohio, 415. 


The judgment is affirmed with costs. 
| DECIUS S. WADE, 
Chief Justice. 
E. J. CONGER, 
Asso. Justice. 


I. R. ALDEN, Clerk. 


Thereupon judgment on appeal was entered in said cause in the 
words & figures following, to wit: 


121 Judgment on Appeal. 
In the Supreme Court of ae January Term, A. D. 


Filed Jan’y 30, 1883. 


Netson Srory, Appellant, 
v8. 


Mapison M. BLAcx and Rosa G. Bl. Ack, Defendants. 


Whereas, in the present term of January, A. D. 1883, the above- 
entitled cause came on to be heard before said supreme court on the 
transcript of the record of the district court in said cause filed 
herein, and was argued by counsel: Whereupon on consideration 
it is now here ordered & adjudged by this court that the judgment 
of the court below, entered in said cause on the 3rd day of May, 
1881, be, and the same is hereby, affirmed with costs; and it is 
hereby further ordered that said defendants and respondents, Mad- 
ison M. Black and Rosa G. Black, recover against Nelson Story, ap- 
— herein, dollars for their costs herein expended and 

ave execution therefor. 

30th January, A. D. 1883. 


122 And afterwards, to wit, on the 15th day of February, A. D. 

1883, said plaintiff and appellant, Nelson Story, filed herein 
his writ of error to remove said cause to the Supreme Court of the 
United States, which said writ of error is in words and figures fol- 
lowing, to wit: 


Unitep Srates oF AMERICA, 88: 
The President of the United States to the honorable judges of the 
supreme court of the Territory of Montana, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court of Mon- 
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tana Territory, before you, or some of you, in a cause between Nelson 
Story, plaintiff and os and Madison M. Black and Rosa G. 
Black, defendants an 
to the great damage of the said Nelson Story, as by his complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties 
123 aſoresaid in that behalf, do command you that, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 
Witness Honorable Morrison R. Waite, Chief Justice of said Su- 
preme Court, this 15th day of February, A. D. 1883. 


[Seal of Sup. C't, M. T.] 
I. R. ALDEN, 
Clerk of the Supreme Court of Montana Territory. 


Allowed by— 
D. S. WADE, 
Chief Justice, M. T. 


And on the 3rd day of March, A. D. 1883, the appellant filed his 
undertaking herein, to wit: 


124 In the Supreme Court of the United States. 


Netson Story, Plaintiff in Error, 


v8. 
Mapison M. Brack and Rosa G. Biack, Defendants in Error. 


Know all men by these presents that we, P. W. McAdow and 
Caldwell Edwards, of the county of Gallatin, Montana Territory, 
are held and firmly bound unto Madison M. Black and Rosa G. 
Black, defendants in error, in the sum of five hundred dollars, law- 


ful money of the United States of America, to be paid to the said 


Madison M. Black and Rosa G. Black, or to their heirs, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
and — and every of them, jointly and severally, firmly by these 
resents. | 
Sealed with our seals. Dated this third day of March, A. D. 1883. 
Whereas the above-named Nelson Story, plaintiff in error, has 
sued out a writ of error to remove the above-entitled cause to the 
Supreme Court of the United States to reverse the judgment 
125 rendered and entered therein by the supreme court of Mon- 
__ _ tana Territory on the 9th day of January, 1883, in favor of 
said defendants and against said plaintiffs in error: 


respondents, a manifest error hath happened, 
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Now, therefore, the condition of this obligation is such that if 
the above-named Nelson Story shall prosecute his said writ of error 
to effect and answer all damages and costs which may be awarded 
against him if he shall fail to make good his plea, then this obliga- 
tion shall be void; otherwise to be and remain in full force and 


virtue. 
P. W. McADOW. SEAL. 
CALDWELL EDWARDS. — 


The form and penalty and sufficiency of the sureties to the fore- 
ing bond approved and supersedeas as ordered this 3rd day of 


arch, 1883. 
D. S. WADE, 
Chief Justice. 


And afterwards, on the same day, said appellant filed herein his 
citation, of which, in words and figures, the following is a copy, viz: 


126 Citation. 4 
Unitep STaTes OF AMERICA, 88: 
In Supreme Court. 


Nilson Srory, Plaintiff in Error. 


v8. 
Mapzison M. BLAcx and Rosa G. BLAcxk, Defendants in Error. 


To Madison M. Black and Ross G. Black, defendants in error, Greet- 
ing: 

You are 3 and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the Territory of Mon- 
tana, wherein Nelson Story is — and you are deſendants in 
error, to show cause, if any there be, why the judgment in said 
writ of error mentiuned should not be corrected and speedy justice 
done to the ies in that behalf. 

Witness Honorable Decius S. Wade, chief justice of the said court, 


this 15th day of Feb’y, A. D. 1883. 
D. 8. WADE, 
Chief Justice. 


Rec'd a copy of this citation this 3rd day of March, A. D. 1883. 
E. W. & J. K. TOOLE, 
Ait ys for Def i in Error. 
127 In the Supreme Court of Montana Territory. 
Netson Srory, Plaintiff in Error, 


v8. 
Mapison M. Brack and Rosa G. Back, Defendants in Error. 
I, I. R. Alden, clerk of said court, do hereby certify that the fore- 
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ing one hundred and twenty-six pages, numbered from one to one 
undred and twenty-six, inclusive, contain a full, true, & correct 
transcript of certain pleadings, records, and proceedings filed, made, 
and had in said court in the above-entitled cause as the same appear 
of record in my office. . 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 27th day of March, A. D. 1883. 


Seal S Court, Montana Territory. 
eee I. R ALDEN, 


Clerk of the Supreme Court of Montana Territory. 


Endorsed on cover: Montana Territory, supreme court. No. 39. 
Nelson Story, plaintiff in error, vs. Madison M. Black and Rosa G. 


‘Black. Filed 10th September, 1883. 
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NELSON STORY, Pramrur m Ennon, 
v8. 


MADISON M. BLACK b ROSA G. BLACK. 
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In Error to the Supreme Court of the Terrttory 
of Montana. 


—_ 


Brief for Plaintiff in Error. 


— 
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General Statement. 


This was an action of ejectment, by Neleon Story, the 
plaintiff in error, against Madison M. Black and wife, for 
lots 16 and 17 in block “A” of Black's addition to the 
town of Bozeman, Montana. 

The plaintiff claimed title by virtue of a eale, on execu- 
tion, and a sheriff’s deed, in a suit by him against one 
Leander M. Black. 

The defendants claimed by virtue of certain alleged 
traneactions between them and Leander M. Black, in re- 
gard to the property, which are set up in the anewer in 
this case. (Rec., p. 2.) 

A trial by jury having been waived by the parties, under 
the Statute of the Territory, the issues of fact, in this 


case, were duly tried by the Court. (Rec., pp. 6, fol. 16; 
24, fol. 66.) 

On the trial several exceptions were taken by the plain- 
tiff in error to the rulings of the Court upon questions 
relating to the evidence, which were duly saved upon the 
record by formal bills of exceptions. 

Before, and at the time of the submission of the case, 
the plaintiff requested the Court to make findings in writ- 
ing; and its findings of fact and conclusions of law were 
filed in the cases, as required by the Statute of the Terri- 
tory. (Rec., pp. 28, 24.) 

Judgment was entered thereon by the District Court in 
favor of the defendants. (Rec., p. 26.) 

A motion for a new trial having been overruled, the 
plaintiff appealed from the judgment and the order refusing 
a new trial to the Supreme Court of the Territory. (Rec., 
p. 83.) 

That Court having affirmed the judgment of the Dis- 
trict Court, the plaintiff below took the present writ of 


error: (Rec., p. 45.) 


As it may possibly be said that this case should have 
been brought bere by appeal, and not by writ of error, 
under the Act of April 7, 1874, “concerning the practice in 
Territorial Courts and appeals therefrom,” we respectfully 
ask the Court to consider the view, that, although a jury 
was waived in this case by the parties, and the issues of 
fact therein were tried by the Court, under the authority 
of the Statute of Montana, the case was a case “ of trial by 
jury” under that statute, and within the meaning of the 
second section of the act of 1874, and, e properly 
comes here by writ of error. 

That section provides : 


“That the appellate jurisdiction of the Supreme Oourt 
over the judgments and decrees of said Territorial Courts 
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n be exercised by writ of error, 
and in all other cases by appeal, according to such rules 
and regulations as to form and modes of proceeding as the 
eaid Supreme Court have prescribed or may hereafter 
prescribe.” (18 Stats., 27.) 


These words, we respectfully submit, should be con- 
strued in connection with the proviso of the second section 
of the act, which ie— 


That no B been or shall be deprived of the 
right of trial y jury in cases cognizable at common law.” 


It is respectfully submitted that the words, in the first 
section, “ cases of trial by jury,” receive interpretation from 
the proviso in the first section of the act, aud that they 
are substantially equivalent to the words, “ causes cognizable 
at common law,” as used in that proviso. 

Certainly, it would seem, the Act of 1874 did not intend 
to provide for a writ of error in a case cognizable in equity, 
where, under the requirement of the Statute of the Territory, 
the issues of fact were tried by a jury; and yet, it would 
appear, as we respectfully suggest, that euch a case must 
come here by writ of error, and not appeal, if the absolute 
and universal test as to the proper appellate proceeding, in 
a territorial case, be the fact of whether or not there was a 
trial by jury. | 

It would seem, as we desire to submit, ander the Act of 
1874, that regard must be had to the subject-matter of and 
the remedy sought in a case from the Court of a Ter. 
ritory, whose legislature recognizes, as the Statute of Montana 
recognizes, the essential distinction between law and equity ; and 
that if they are purely legal, and cognizable solely at law, 
and the Territorial Statute required the trial of the case by 
jury, unless the parties waived a jury trial, the case is one 
“ OF TRIAL BY JURY,” within the meaning of that phrase in 


the Act of 1874, although, in fact, a jury trial was waived 


and the issues of fact were tried by the Court. 


4 


By the Montana Code of Civil Procedure, in actions for 
the recovery of specific real property, and other common 
law cases, a jury trial must be had unless expressly waived 
in the manner specified in the Statute. (Secs. 241, 269.) 


Statement of the Case. 


The property in question is known, in the record, as the 
Randall property; and it is conceded that it was owned 
by Leander M. Black, futher of Madison M. Black, de- 
fendant in error, in July, 1877. The general question, in 
the case, was whether Leander M. Black effectually parted 
with his interest therein, and transferred it to defendants 
in error after that time, and before July 10, 1878, when 
Story, the plaintiff in error, served an attachment upon 
the property in his suit againet Leander M. Black. 

The defendants in error, in their answer, alleged, that, 
on August 81, 1875, the day of their marriage, Leander 
M. Black executed to Kosa G. Black a deed of another 
piece of property, known as the Koch property, as a 
bridal present to her; that they remained in possession of 
that property until about July 1, 1877, when they ex- 
changed it, by parol agreement with Leander M. Black, for 
the property in controversy, the Randall property; that 
they then took possession of the latter property and im- 
proved it; that soon after thie alleged exchange of prop- 
erties, L. M. Black sold and conveyed the Koch property 
to Peter Koch ; that L. M. Black, in pursuance of an agree- 
ment to make a deed to defendants in error for the prop- 
erty in question, procured from one E. W. Toole, to whom 
he had before conveyed the property, a deed for the same 
to Rosa G. Black, dated June 28, 1879. (Rec., p. 2.) 

The plaintiff in error, in his replication, denied that on 
August 81, 1875, or at any other time, Leander M. Black 
executed to Rosa G. Black a deed for the Koch property ; 
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that there was any such exchange of property as alleged 
in the answer; and that the deed from Toole to Kosa G. 
Black for the property in controversy, was in pursuance 
of any such agreement as defendants alleged. (Rec., p. 4.) 
The replication averred that, in July, 1877, and for a 
long time prior thereto, L. M. Black was largely in- 
debted to plaintiff iu error and others, and was insolvent, 
and incapable in law of giving or granting, in considera- 
tion of love and affection, any property to his children or 
others. | 
The District Court found for the defendants in error 
upon the issues joined by the pleadings; and among others 
the issue in regard to the alleged deed from Leander M. 
Black to Rosa G. Black, for the Koch property, dated 
August 81, 1875. (Findings of Fact, Rec., pp. 26-28.) 


Assignments of Error. 


The District Court, on the trial of this case, erred as 
follows: 


1. In overruling the objection of plaintiff in error to 
the introduction by defendants in error of the testimony of 
Madison M. Black, Rosa G. Black, James D. Chestnat, L. 
I. Morrell, Robert P. Vivion, A. Lamme, aud O. P. 
Blakely, (witnesses for defendants in error,) as contained 
and eset forth in bill of exceptions numbered 1 in this 
record. (Rec., pp. 9, 10.) 


2. In overruling the objection of plaintiff in error to the 
introduction by defendants in error of the testimony of 
Madison M. Black, (a witness for defendants in error,) as 
contained and set forth in bill of exceptions numbered 2 
in thie record. (Rec., pp. 8, 9.) 


eo oS ee 


PP 


6 


8. In sustaining the objection of defendants in error to 
the questions propounded, on behalf of plaintiff in error, 
to Nelson Story, (a witness for plaintiff in error,) which 
are contained and set forth in bill of exceptions numbered 
8 in this record. (Rec., pp. 19, 20.) 


4. In sustaining the objection of defendants in error to 
the question propounded, by plaintiff in error, to Mrs. 
Perkins Russell, (a witness for plaintiff in error,) which is 
contained and eet forth in bill of exceptions numbered 4 
in this record. (Rec., p. 21.) 


5. In rendering judgment for defendants in error upon 
the findings of fact in this case, (Rec., pp. 26, 27,) which are 
insufficient to support that judgment. 


Argument for Plaintiff in Error. 
1 8 


The first assignment of error relates to the admission 
of the testimony of certain witnessess, who were allowed 
to testify, against the objection of plaintiff in error, that they 
were present, on the night of August 81, 1875, at a recep- 
tion following the marriage of defendants in error; that 
it was the general talk that L. M. Black had given them, 
as a wedding present, the Koch property ; that an envelope 
was seen upon a piano, on which the wedding presents 
had been deposited, containing the words, “Deed to house 
and lot, presented by L. M. Black;” and that none of the 
witnesses saw any conveyance oi deed of said property to 


any parties. (Rec., p. 10.) 


(a) This testimony was plainly inadmissible, as immate- 
rial and irrelevant, and should have been excluded. It had 
no tendency whatever to prove the principal issue in the case 


>~ 1 
—— 
~ * * 


7 


ander the pleadings, as to the execution by L. M. Black to 
Rosa G. Black, on August 81, 1875, of a deed of convey- 
ance for the Koch A 

The fact that people, at the wedding reception, said, or 
that it was the general tall, that L. M. Black had given his 
eon and daughter-in-law the Koch property, and that they 
saw an envelope with the above words on it, did not tend, 
in the remotest degree, to prove the existence of such a 
deed as the answer alleged. 

Nobody ever saw sach a deed, and no amount of such 
teetimony as was offered, would justify a finding that such 
a deed was executed by L. M. Black. 


() But if the evidence objected to was technically ad- 
missible, it cannot be pretended that it was legally suffi- 
cient to justify the Court in finding, as matter of fact, in 
this case, as it did, that the deed alleged in the answer was 
executed and delivered to Rosa G. Black on August 81, 
1875. 

Unless the first and second findings of fact were based 
on this testimony, they were based on nothing, for it 
appears to be the only testimony which could give rise even 
to a conjecture that such a deed had an existence. 

No Court could be justified in deciding, as a matter of 
fact, from the testimony in question, that a deed of convey- 
ance of the Koch property was executed and delivered to 
Rosa G. Black; and it is evident that the Supreme Court 
of the Territory so thought, for, in its opinion, the theory 
of the alleged deed is abandoned, and the case is put upon 
the theory of an alleged parol gift of the Koch property, 
not to Rosa G. Black, but to the defendants, which is a 
totally different theory from the case alleged in the answer. 


(c) Of course the contents of the alleged deed could not 
be proved, directly or indirectly, without proof of its exist- 
ence and loss or destruction. (Riggs v. Tayloe, 9 Wh., 486; 
Stebbins v. Duncan, 108 U. S., 48.) 


I. a 


The second assignment of error relates to the admission 


of the testimony of M. M. Black, in bill of exceptions No. 
2, which was introduced, apparently, to prove (1) a parol 
gift of the Koch property, in 1875, by L. M. Black to de- 
Sendants in error; (2) a parol contract between one of them, 
viz., M. M. Black, and L. M. Black, for an exchange of the 
Koch and Randall properties, in June, 1877. (Res., pp. 
8, 9.) 
This evidence was objected to as incompetent and irrel- 

evant, and not in writing. 


(a) The evidence related to a different case from that set 


up iu the answer. 

The answer alleged a conveyance of the Koch property, 
by deed, from L. M. Black to Rosa G. Black; and that 
was the issue the parties came to try. 

Evidence of a parol gift of the property to Black and 
wife did not support the issue or tend to prove it. 


(B) As to the alleged gift of the Koch property; a 
verbal gift of land vests no right, legal or equitable, in the 
donee; (Rocker v. Able, 8 B. Mon., (Ky.,) 666; Collins v- 
Collins, 2 Grant (Pa.) Cas., 117;) and possession and im- 
provement of the property by the donee furnish no ground 
for enforcing the promise. (Ridley v. McNairy, 2 Humph., 
(Tenn.,) 174; Pinchard v. Pinchard, 28 Ala., 649; Adam- 
son v. Lamb, 8 Blackf., 446.) 


(c) The parol contract for the exchange of the lands, 
alleged in the answer, (Rec., p. 8, fol. 7,) was a contract 
between the defendants (both of them) and L. M. Black; 
but the testimony of M. M. Black, in the second bill of 
exceptions, related to a verbal contract by him alone, with 
his father, for an exchange of the Koch and Randall prop- 


erties. His wife, to whom the Koch property is said to 
have been given, was no party to the contract alleged. 
The testimony, therefore, was clearly inadmissible under 
the rule laid down in Purcell v. Miner (4 Wall., 518) and 
Williams v. Morris, (95 U. S., 457.) 
In the latter case the Court said: 


„ Where the attempt is to take the case out of the statute 
of frauds upon the ground of part performance, the party 
must show e 


the contract as laid in the pleadings, and the act of 
formance must be of the identical contract 4 A Aa’ te 


that manner set up and alleged.” 


Here the offer was to prove a verbal. contract for the 
exchange of lands different from the coutract laid in the 
answer, and possession under that contract, and not ander 
the identical contract which the defendants in error eet up 
and alleged in their pleadings; and, under the rule estab- 
lished by this Court, the testimony could not properly be 

introduced, and was improperly admitted by the Court. 


III. 


The third assignment of error relates to the ruling of the 
Court upon the objection of defendants in error to the two 
questions, propounded to the plaintiff in error as a witness 
in the case, set out in bill of exceptions No. 8. (Rec., pp. 
19, 20.) 

The ground of the objection is not stated in the excep- 
tion; and it would clearly seem that the questions were 
proper ones, and the general objection to them should have 
been overruled. 


IV. 
The fourth bill of exceptions, upon which the fourth 


assignment of error is founded, relates to the action of the 
Court in sustaining the objection of the defendants in error 
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to the following question propounded to a witness for plain- 
tiff in error, via., What did you hear Leander M. Black 
say about selling or leasing said property in October, 
1877?“ (Rec., p. 21.) | 

The relations of Leander M. Black to the property in 
question, as owner, after July, 1877, when the alleged ex- 
change occurred, being a subject directly involvéd in the 
issues in the case, his acts and declarations tending to show 
that he was the actual owner and proprietor, in October, 
1877, were competent evidence for the plaintiff in error. 


V. 


The facts found by the Court are not sufficient to sup- 
port the judgment. | 

(a) The answer expressly averred that, at the time of the 
alleged parol agreement for an exchange, and as a part 
thereof, “the said L. M. Black agreed to make and exe- 
cute a deed to these defendants for the property described 
in said complaint so exchanged,” &. (Rec., p. 8.) 

Now, there is no finding that such an agreement was 
made by L. M. Black at that time, or at any time. 

This must be fatal to the judgment rendered in the case. 

This Court, as we have seen, has in substance said, what 
other Courts have often declared, that where an attempt 
is made to take a contract for the sale or exchange of real 
property out of the Statute of Frauds by part performance, 
the party is required io state his case as he means to prove it, 
and then prove it as it has been stated. (Cox v. Cox, 2 Casey, 
(Pa.,) 875; Poorman v. Kilgore, Ib., 872.) 

There should be no relaxation of that rule in such a case 
as this, where the just rights of creditors are involved in 
a transaction which is set up to defeat those rights. 


(B) It is clear that, if there was no agreement by L. M. 
Black to convey the Randall property to defendants, there 
was and could be no contract for an exchange which they 
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would have had the right to enforce against Black in a 
Court of Equity on the ground of part performance and 
fraud 


In the case of a parol contract for the exchange as well 
as eale of land, there must be “ full, satisfactory, and inda- 
bitable proof” of the contract and its terms; and one of the 
terms must be shown to be an agreement to convey the prop- 
erty; and the acts of part performance relied on to bar the 
statute must distinctly appeur to have been done on the 
aun of the promised conveyance of the land. (Purcell v. 
Miner, 4 Wall., 517, 519; Moore v. Small, 7 Harrie, (Pa., 
469.) 

Therefore, in any view of this case, an express finding 
that L. M. Black agreed, as part of the alleged contract, to 
convey the property in question to defendants was necessary 
to warrant a judgment iu their favor; and as no euch fact 
is found by the Court, the judgment rendered should be 
reversed. 


(c) The Court does not find, as matter of fact, that there 
was a present and absolute gift of the Koch property by 
L. M. Black to defendants, or that the improvements were 
made under and on the faith of such a gift of that property. 
(Res., p. 26.) 

Unless there was such a gift of the property, and the 
improvements were made on the faith of it, defendants 
acquired no title to it which could be exchanged for the 
Randall ; 

The facts stated in the first and second findings in re- 
gard to the deed to Rosa G. Black do not show such an 
absolute parting with the right of ownership by L. M. Black as 
was necessary to constitute a valid gift of the property 
by him to the defendants. (Collins v. Collins, 2 Grant’s 
Cases, (Pa.,) 117.) 

J. Humm Aszron, 
Narnamm Wnson, 
Of Counsel for Plaintiff in Error. 
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[N THE SuPREME Couxr 
| OF THE UNITED STATES. 


October Term, A. D. 1886. 


NELSON STORY, 


Plaintiff in Error, 
5 
MADISON M. BLACK, 


ROSA G. BLACK, 
Defendants tn Error. 


POINTS AND AUTHORITIES OF DEFENDANTS IN REPLY. 


. STATEMENT OF CASE. 


Before proceeding to answer the points presented by 
coynsel for plaintiffs in error, we deem it proper to call par- 
ticplar attention to some uncontroverted facts, as disclosed 
by the record, and which we insist are conclusive in this 
case. It appears as a fact uncontroverted, that, if the deed 
to the Kotch property never was executed and delivered to 
defendant, Rosa G. Black, by L. M. Black, herself and hus- 
band were led to believe it was, and entered into possession 
accordingly, and made valuable and permanent improve- 
ments upon the strength of it. The oral agreement to ex- 
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change the property for what is known as the Randall prop- 
erty—being the premises in controversy—is established by 
the uncontradicted testimony of three witnesses, and is made 
one of the findings of the Court. 

That in pursuance of the oral agreement, the defendants 
in error rendered up possession of the Kotch property and 


the improvements upon it, and were let into possession of 


the property in controversy, and, relying upon such agree- 
ment made valuable and permanent improvements upon the 
same in good faith, which facts are also made one of the find- 
ings of the Court. Upon an overwhelming preponderance of 
testimony, the Court also finds that the said L. M. Black was 
worth over seventy-five thousand dollars at this time. After 
the oral agreement to exchange was made, possession taken, 
and valuable improvements placed upon the premises in 
question (as above set forth), the plaintiff in error attached 
the same, obtained judgment, and sold it under an execution 
issued upon the judgment. The attachment, judgment, sale 
and purchase by plaintiff in error took place while the de- 
fendants in error were.so in the actual possession and occu- 
pation of the property, under whatever equitable title or 
claim they had to it. Here, then. we have the claim of the 
respective parties to these premises from the time plaintiff 
in error acquired his first right by attachment, if he acquired 
any, up to the time of his purchase at sheriff's sale, and the 
receipt of the deed thereunder. 


If defendants in error have a superior title to the prop- 
erty under the uncontroverted state of facts, then all the 
errors assigned are insufficient to work any injury to plaintiff 
in error, and he cannot prevail. 

In this connection, it may also be remarked that before 
the sale of the property, L. M. Black had conveyed it with 
other property, under a general description, to E. W. Toole, 
who agreed, upon ascertaining the correct description of it, 
to reconvey it to defendant in error, Rosa G. Black. That in 
pursuance of this trust, the said E. W. Toole, before the ex- 
ecution-sale of the property, conveyed the same to the “‘cestui 
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qui trust,” by reason of which it is claimed that the equita- 
ble title mentioned. which was good against plaintiff in error, 
became merged in the legal title, so that at the time of the 
commencement of this action, L. M. Black had no title 
whatever to the property in question, and was not therefore 
necessary for defendants in error to ask for or abtain any 
. affirmative relief. Viewing the case as we must, to-wit: the 
exchange for or gift of this property (whichever it may be 
regarded) followed by delivery of possession, and the con- 
struction of valuable and permanent improvements upon the 
faith of it, the donor at the time being solvent, created such 
an equitable estate as would defeat the claime of a subsc- 
quently attaching creditor. 

It would seem useless to proceed to a discussion of the 
questions presented by the brief of plaintiff in error. But 
as the points male by counsel, seem to be regarded by them 
as vitally important, and are so urgently insisted upon, we 
will discuss them seriatim. 


ARGUMENT. 
I. 


The first point presented is confined to the admissibility 
of certain oral testimony, which can in no manner affect the 
merits of the controversy. If we are correct, that no writ- 
ing, under the circumstances of the case, was necessary, and 
that the delivery of possession, and improvements made in 
pursuance of a gift or exchange of property, takes it out of 
the Statutes of Frauds, it will be a complete answer to all 
that is said under this head. Upon this question we refer the 
Court to the authorities cited further on in this Brief, where 
the proposition more properly arises. 


II. 


The position that there was no evidence of the loss of 
the deed from L. M. Black to defendants in error, for the 
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Kotch property, so as to render oral proof of its contents 
competent, is untenable: First, because the deed or title to 
this piece of property is not in question; second, because no 
objection was made upon this particular ground. Where 
such an objection is made, the point of the objection and ex- 
ception must be specially stated so as to afford the opposite 
party an opportunity to remove the objection if it be in his 
power to do so, by producing the deed or proving its loss or 
destruction. No such objection and exception being had, 
plaintiff in error cannot avail himself of it now. The cita- 
tion of authorities upon this proposition is unnecessary. 


III. 


The point made in connection with that made in the pre- 
ceding one, presents the anomulous position of insisting in 
one breath that the Court erred for admitting the evidence 
of the contents of the deed contained in the “yellow envel- 
ope,” and in the next breath asserting that there was error 
in not admitting evidence of its contents. If there was 
neither proof of its contents or loss or destruction, there was 
certainly no error of law so far as the admission of testimony 
was concerned. As all the evidence shows that the Ketch 
property was a gift, this deed would simply have been the 
evidence of it, and without which it is claimed that the giſt 
was ineffectual as against the claim of plaintiff in error. But 
it will be seen that in the absence of such deed, the defen- 
dants in error entered into possession under the belief that 
it was a gift, and in good faith made the valuable and per- 
manent improvements mentioned in the findings of the 
Court. If, therefore, the Kotch property is fo figure at all in 
the case, defendants in error had acquired an equitable title 
to it as against L. M. Black, which could have been enforced 
against him. Aside from the execution of the deed, the gift 
was complete; the equities of defendants in error had at- 
tached, and there was no “jus deliberandi” or “locus poeni- 
tenti«” left. We especially call attention to the authorities 
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hereinafter cited upon this point, where the question is more 
properly raised and more fully presented. 


IV. 


The propositions presented as to the validity of the gift, 
contain the only vital questions involved in the case, so far 
as the Kotch property figures in it at all. We contend that 
L. M. Black being solvent at the time of the parol gift of 
this property, and its validity being recognized by the parties 
interested, it formed a sufficient consideration between them 
to support the exchange, accompanied as it was by a change 
of possession, and substantial and valuable improvements 

also. upon the property for which the exchange was made, 
and before it was attached. The evidence shows that the 
Kotch and Randall property—the property in question— 
were of equal value. Plaintiff in error had no claim upon 
either at that time; it is therefore a matter of no concern to 
him. His claim, if any, was upon the Randall property, 
and, as we shall presently see, it is of no consequence to 
him, in the absence of actuul fraud,whether the conveyance, 
proper between the parties, were ever executed or not. The 
defendants in error being in the actual possession and occu- 
pancy of the property, was notice to the plaintiff in error of 
all their equities in the premises, if notice had been neces- 
sary. So far, then, as he is concerned, aside from the fact 
that he was a judgment creditor, and not a bona fide pur- 
chaser, equity treats that as done which ought to be done; 
and if in equity and good conscience L. M. Black could have 
been compelled to make a deed to the defendants in error, of 
the property in controversy at the time plaintiff in error at- 
tached it, the right could not be impaired by such attach- 
ment. 

That one who is a judgment creditor, in purchasing at a 
sale under his judgment, takes the property subject to all the 
rights and equities of third parties, which were capable of 
being enforced against the judgment debtor in the absence of 
statutes prescribing a different rule. See 
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Brown vs. Pierce. 7th Wallace, 218. 
Chemesanro vs. Viall, 3d Montana, 376. 
Cross vs. Zane, 47th California, 603. 
In re the Petition of Howe and wife, 1st Paige, Ch. 125. 
Doc. Ex. Dem. Strong & Smith, 34 McLean, 362 and 148. 
Bk of Muskingum vs. Carpenter’s adm’rs et al, 7th Ohio, 21. 
Daniel Lake vs. Sam’] Dond, V. E. Remmington and David Todd, 
. toth Ohio, 415. 

Besides, the possession of defendants in error was notice 
to plaintiff in error of all their rights and equities to the 
property in question. See 

Hughes vs. United States, 4 Wallace, 232. 
Landis vs. Brant, roth Howard U. S., p. 424. 
McKenzie vs. Territt, 15th Ohio Stats., 162 and 168. ‘ 
Jones vs. Marks, 47th California, 242 et seq. : 
Ray vs. Birdsey, (sth Denio. 626) 2and N. V., 567. 

Further, there is no such plea that plaintiff in error was 

a bona fide purchaser. See . 
Brown vs. Child, roth Peter, 177-211. 
Byers vs. Fowler, 54 American Dec., 286 et seq. 


These authorities, we believe, present the uniform rule. 
V. 


This brings us to the consideration of the question, which 
as claimed heretofore, is the only meritorious one involved 
in the case. If the gift by parol to the Kotch property was 
good, all of its elements and properties as such were im- 
parted to the exchanged property in question. That a parol 
gift of a father to a son, where the son in pursuance of it en- 
ters into the possession of the property and makes valuable 
improvements upon the premises, will be upheld, the father 
being solvent at the time, we respectfully refer the Court 
to the following authorities, which, we insist, are decisive of 
the case: 

Hardesty vs. Richardson, 22d American R., 57. 
Hardesty vs. Richardson, 44th Maryland, 617. 


a 
Kurtz vs. Ritmer, 55th Ill., 514. 

Freeman vs. Freeman, 3d American R., 657. 
13th Vesey, p. 147. 


Also— 
Brown on Statute of Frauds, 465-467. 
Smith vs. Barker, 6th Watts Pa., 509. 


3d Vesey, 713. : 

Vaneman vs. Herdman, Lessee of Syler and wife vs. Peter & Fred- 
erick, 3d Watts Pa., 203. 

Eckhart, ist Birney, 378. 

In the matter of Howe, tgth American Dec., 398-399, and espe- 
cially note in this case. 

Brown vs. Tierce, 7th Wallace, 218. 


Numerous authorities in addition to the above might be 
cited in support of this position, but we claim these sufficient 
for the purpose. The authority cited by counsel in 4th Wal- 
lace, 513, et seq., Tursell vs. Mines, to support a contrary 
view is in perfect keeping with the principles heretofore an- 
nounced by us. The Court say, in speaking of a parol ex- 
change of ‘lands, p. 519: “If either party had delivered a 
deed in execution of the trade or bargain. and the other had 
refused to fulfill his part by making a proper conveyance; 
or tf valuable improvements had been made by the party in 
possession, there would have been a case for a decree of wo- 
cific execution.” This is precisely what we contend for. The 
case cited was devoid of equity, while the one at the bar is 
replete with all the elements essential to constitute a perfect 
equity. To the same effect is the decision of the Supreme 
Court of the United States at its present term, 1882. Bige- 
low vs. Cures, Central Law Journal, Dec. 15, 1882, p. 479. 


Even if the equities of defendants in error were not ca- 
pable of being enforced against L. M. Black, he alone could 
take advantage. The moral obligation to convey was super- 
ior to the lien of the plaintiff in error as a judgment creditor, 
and he cannot thus be made to violate a duty binding upon 
his conscience. 
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Brown on Statute of Frauds, 128, 129, 130 and 135. 
Murirs vs. Dodge & Wiley, 15th Ohio, 569. 


It is nowhere alleged that the gift in question was made 
to hinder, delay or defraud the creditors of L. M. Black, and, 
as disclosed by the record, there would be no foundation, in 
fact, for any such allegation or claim. The intentions and 
object of the exchange and gift were commendable. They 
were accepted in a like spirit by defendants in error, whose 
equities attached prior to plaintiff’s in error. The transac- 
tion does not come within any of the provisions of the Stat- 
ute of Frauds, declaring it void as to creditors. That it should 


de upheld under such circumstances, we cite the Court tothe 


following authorities: 


Constant F. Minns vs. Morse, Dodge & Willey, 15th Ohio, 571. 
John B. Brisbin et al vs. The Amer. Express Co. and Geo. McDon- 


ald, 1 5th Minn., 44. 
Eliza B. Lefferson vs. Sarah E. Dallas et al, 20 Ohio Stat., 68. 
Susannah Woods, Vernon Goff et al vs. Israel Dille et al, 11 Ohio, 


455. 


If, then, the view we take of the case is correct, all the 
errors assigned by counsel for plaintiff in error are utterly 
immaterial. The evidence of the numerous witnesses as to 
the yellow envelope,” the contents of it and the inecription 
upon it would be perfectly harmless if the gift could be made 
effectual and valid by the delivery of possession to, and oc- 
cupancy and improvement of the property by the defendants 
in error, as it was occupied and improved by them. Nor 
could the general talk that the Kotch property was a bridal 
present, in any manner affect the question. There is nocon- 
flict in the evidence, as to the gift by L. M. Black of the 
property; and, if there were, it would have been proper cor- 
roborating testimony. 

Sec. 3d Abbott’s National Digest, 297, 95. 


The authorities cited by counsel for plaintiff in error in 
reference to unexecuted gifts inter vivos and a naked parol 
agreement to exchange the property so given, for that in con- 


— 


troversy, are good law, but they are inapplicable to the case. 
The earlier gift to defendants in error is taken out of the op- 
eration of the rule by reason of the delivery of possession 
and the construction of valuable and permanent improve- 
ments upon it. In the second instance by an actual change 
of possession of the respective pieces of property; the sale 
and conveyance by Black of that received by him, and the 
occupancy and improvement by defendants in error of the 
property delivered to them. At this time, as we formerly 
suggested, there was no jus deliberandi” or locus poœniten- 
tise” left. But, it is contended by counsel for plaintiff in er- 
ror, that the deeds were never executed, and that conse- 
quently this gives the donor or barterer the right to deliber- 
ate, or is cause for retraction. This is not the case. Had the 
deed been executed, a perfect legal title would have been 
established, and no equitable relief whatever would have 
been required. If there is no “jus deliberandi” or “locus 
peenitentis,” Courts of Equity always enforce the specific 
performance by compelling a conveyance as contemplated 
by the parties. To say that the failure or refusal to execute 
the deeds created a “jus deliberandi” or “locus ponitentise,“ 
and that equity would never enforce a contraet in this situa- . 
tion,would forever conclude the investigation or enforcement 
of any other than purely legal titles to property, and dis- 
pense with the salutary principles of equity-jurispraudence, 
which have been recognized for centuries both in England 
and America. The correct doctrine is that the delivery of 
possession, and the erection of valuable and permanent im- 
provements upon the property so delivered to defendants in 
error, and the sale of the exchanged property by L. M. Black 
to Kotch, took away the “jus deliberandi” or “locus poœni- 
tentize,” and in accordance with well settled principles, de- 
fendants in error could have invoked the aid of a Court of 
Equity, and have compelled a conveyance thereof; this was 
the status of the property when attached by the plaintiff in 
error. At the time of the gift and exchange of the proper- 
ty, and the improvements that were made on the strength 
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cA 

* 
* 


Kid 


—10— 


thereof, L. M. Black, as shown by the records and findings, 
was a wealthy man. This is the time the right of defend - 
ants in error attached and became fixed. The gift to a child 
by a.parent in condition to make it, without infringing upon 
the rights of creditors, importing as it does a consideration of 
natural love and affection, will certainly not be regarded as 
inferior to that which lies in a sordid desire for the acquisi- 
tion of filthy lucre. The plaintiff in error and his rights 
stand upon contracts based upon financial .considerations. 
In these he will be protected. But the Courts will not allow 
him to avail himself of rights he never possessed, and be- 
come the instrument in subverting cherished hopes, and 
dissipating just and humane expectations. 


But it is contended also by counsel for plaintiff in error 
that there was no writing creating a trust in Toole, and that as 
the conveyance from him to defendants in error was made 
after the attachment by plaintiff in error, it is void as to him. 
The sophistry of this is too transparent to require argument. 
If the rights of defendants in error were good against the 
attachment at the time it was made, why should it concern 


him whether they get the legal title under the admissions in 


the answers of L. M. Black, made in this case, which we have 
shown could not be avoided by a creditor, or through one who 
in equity and in good conscience was bound to convey. It 
united the equitable with legal title, and in no way affected 
the rights of plaintiff in error. 
See 15th Ohio, 572. (supra) 

Whether there was a gift by deed, or exchange by deed, 
we contend is of no importance in the case. There was a 
possession delivered, and improvements of a valuable and 
permanent nature made upon the faith of the gift and ex- 
change. Being so done by defendants in error, it is imma- 
terial what the real intention of L. M. Black was. It would 
be as much a fraud upon their rights to allow him, or any one, 
to defeat the intended gift, as to retract a fraudulent or 
pretended gift under the facts in thie case. 


Section 329, R. S. of Montana, reads as follows: “Upon 
a sale of real property, the purchaser shall be subrogated to 
and acquire, all the right, title and interest and claim of the 
judgment debtor therein,etc. * * * *” In pursuance 
of this sale, plaintiff in error could receive, and did receive, 
only a quit claim deed of the right, title and interest and 
claim of the judgment debtor to the property. 


This subjects him to all outstanding equities that might be 
enforced against the judgment debtor. It can make no 
difference in such case whether he is affected with notice of 
the equitable claim or not. He steps, so to speak, into the 
shoes of the judgment debtor, and must take his chances as 
to his title. If, therefore, respondents’ equities were 
. enforceable against the judgment debtor, appellant is in no 
better situation, and has no defense. It is well settled that 
the grantee in a quit claim deed takes his title with notice 
of and subject to all the rights and equities against the ven- 
dor. See 

Chumasero vs. Vial, zd Montana, 379. 

Parker vs. Moston 12th Wallace, 150. 

Ames vs. Roberts 33d Texas, 768. 

And especially May vs. Eclaire, 11th Wallace, 232. Stoffle vs. 
Shroder, 62d Missouri, 147. Renyon vs. Smith, 18th Federal 
Reporter and authorities there cited. Wade on Law of Notice, 
Sec. 204. 


We submit that, upon the whole case, there can be no 
question but that the merits are with defendants in error, 
and that the judgment should be affirmed. 


Eren W. Tuo and 


Jos. K. Toon. 
Of Oounsels for Defendante in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 
No. 271. 


THE CONTINENTAL LIFE INSURANCE COMPANY OF 
HARTFORD, CONNECTICUT, PLAINTIFF IN ERROR, 


v8. 


ANN ELIZA RHOADS, ADMINISTRATRIX OF MARIS 
RHOADS, DECEASED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THEIR EASTERN DISTRICT OF PENNSYLVANIA. 
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CONT'L LIFE INS. co., HARTFORD, or., VS. ANN k. RHOADS, 4c. 1 


1 Unitep Srarss, \ poy 
Eastern District of Pennsylvania, : 

The President of the United States to the judges of the circuit court 
of the United States in and for the eastern district of Pennsyl- 
vania, Greeting : 

Because that in the record and process and also in the rendering of 
judgment in a suit before you, between Ann Eliza Rhoads, admin- 
istratrix of Maris Rhoads, late a citizen of the State of Pennsyl- 
vania, 1 and The Continental Liſe Insurance Com- 
pany of Hartford, Connecticut, a foreign corporation incorporated 

y the laws of the State of Connecticut, and a citizen thereof, de- 
fendants, in a plea of trespass on the case, &c., a manifest error has 
intervened, to the great damage of the said The Continental Life Insur- 
ance Company of Hartford, Connecticut, defendants, as in their com- 
plaint has been stated ; and as it is just and proper that the error, if 
any there be, should be corrected in due manner and that full and 
speedy justice should be done to the parties aforesaid.in this behalf, 
you are hereby commanded that if judgment thereof be given then 
under your seal you do, distinctly and openly, send the record and 
process in the suit aforesaid, with all things concerning them, and 
this writ; so that — havethe same before the honorable the justices 
of the Supreme Court of the United States, sitting at Washington 

D. C., on the second Monday of October next, that, the record an 

process aforesaid being inspected, they may cause to be done there- 

upon what of right ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Philadelphia, this second 
day of June, A. D. one thousand eight hundred and eighty-three, . 
and in the one hundred and seventh year of the Independence of 
the said United States. 

SAMUEL BELL, 


Clerk of Circuit Court U. 8. 


[Endorsed :] 43. April sess. 1881. In the circuit court of the 
United States for the eastern district of Penna. Ann Eliza Rhoads, 
Adm'r x, v. The Continental Life Ins. Co. of Hartford, Conn. Writ 


of error. 


2 Tue Unitep States or AMERICA, 88: 


To Ann Eliza Rhoads, administratrix of Maris Rhoads, late a citi- 
zen of the State of Pennsylvania, deceased, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the eastern district of Pennsylvania in the third circuit, wherein 
The Continental Life Insurance Company of Hartford, Connecticut, 
a foreign corporation incorporated by the laws of the State of Con- 
necticut, & 1 thereof, are plaintiffs, and you are defendant in 
* 
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2 THE CONTINENTAL LIFE INS. CO. OF HARTFORD, CONN., vs. 


error, to show cause, if any there be, why the judgment rendered 
inst said plaintiffs in error, as in said writ of error mentioned, 
— not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 
Witness my hand, this sixth day of June, in the year of our Lord 
one — eight hundred and eighty-three. 


WM. BUTLER, Judge. 
We accept service of the above citation. 
F. C. HOOTON, 
R. T. CORNWELL, 
Ait ys for Def is in Error. 


IEndorsed:] 43. April sess., 1881. In the circuit court of the 
United States for the eastern district of Penna. Ann Eliza Rhoads, 
adm’r’x, v. The Continental Life Ins. Co. of Hartford, Conn. Cita- 
tion. 3 


3 In the Circuit Court of the United States in and for the 
Eastern District of Pennsylvania, in the Third Circuit. 


Ann ELIz aA RRHOA DS, Administratrix of Maris Rhoads, late a citizen 
of the State of Pennsylvania, 


v8. 

Tuk ConTINENTAL Lire INSURANCE CoMPANY OF HARTFORD, CON- 

necticut, a Foreign Corporation Incorporated by the Laws of the 
State of Connecticut, and a citizen thereof. : 


UnitEep STaTEs OF AMERICA, \ l 
Eastern District of Pennsylvania, l 


Pleas and proceedings before the honorable the judges of the cir- 
cuit court of the United States in and for the eastern district of 
Pennsylvania, in the third circuit, of April session, 1881. No. 43. 


It is thus contained : 
Be it remembered that on the 4th day of June, A. D. 1881, Ann 
Eliza Rhoads, by her attorney, Francis 8 Hooton, Esq , comes into 
court here and sues forth therefrom a writ of summons 
4 against The Continental Life Insurance Company of Hart- 
ford, Connecticut, which, with the endorsement and return 


‘thereto, is in the words and figures following, to wit: 


5 UnitTep Srarxs, pre 
Eastern District of Pennsylvania, 


The President of the United States to the marshal of the eastern 
district of Pennsylvania, Greeting: 


We command you that you summon The Continental Life Insur- 
ance Company of Hartford, Connecticut, a foreign corporation in- 
corporated by the laws of the State of Connecticut, and a citizen 
thereof, late of = district, if it may be found therein, so that it 
be and appear before the judges of the circuit court of the United 


+ * 18 0 3 * 3 
t * * N . 1 n 9 N 
i „ i ak Maile 8 ’ 1 7 a 4 — 


ANN ELIZA RHOADS, ADMINISTRATRIX, ac. 3 


States in and for the eastern district of Pennsylvania, of the third 


circuit, at a session of the same court to be holden at Philadelphia 

on the first Monday of June instant, to answer to Ann Eliza Rhoads, 

administratrix of Maris Rhoads, late a citizen of the State of Penn- 

22 deceased, in a plea of trespass on the case. And have you 
en there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Philadelphia, this fourth day 
of June, A. D. 1881, and in the 105th year of the Independence of 
the United States. ; 

(Seal U. S. Circuit Court E. D. of Pennsylvania.] 

W. VON A. WILLIAMSON, 
Pro Clerk Circuit Court U. & 


Juxx Arn, 1881. 
At Philadelphia, in my district, served the within writ on The 
Continental Life Insurance reat | of Hartford, Connecticut, by 
reading the same in the hearing of H. C. Aller, agent of said com- 
pany, and leaving a true and attested copy thereof with him. 


So answers— 
JAMES N KERNS, _ 
U. S. Marshal. 


Per C. M. COBMICK, Deputy. 


6 [Endorsed :] No. 43. Circuit court, April session, 1881. 

Rhoads, administratrix, &c., us. Continental Life Insurance 
Co. of Hartford, Conn. Summons. Case. Returnable on the first 
Monday of June inst. Francis C. Hooton, attorney for plaintiff. 
Returned & filed June 6, 1881. 


7 And afterwards, to wit, on the first day of March, A. D. 

1882, the plaintiff, by her attorneys, comes into our said court 

here and files his declaration, which, being read, is as follows, to 
wit: 

8 In the Circuit Court of the United States for the Eastern Dis- 

7% of Pennsylvania. Of April Sessions, A. D. 1881. No. 


Eastern District oF PENNSYLVANIA, 88: 


Ann Eliza Rhoads, administratrix, &c., of Maris Rhoads, late a 
citizen of the State of Pennsylvania, deceased, complains of the Con- 
tinental Life Insurance Company of Hartford, Connecticut, a foreign 
corporation, incorporated under the laws of the State of Connecticut, 
and a citizen thereof, who has been summoned in this writ to an- 
swer the morse in a plea of trespass on the case, &c., for that 
whereas heretofore, to wit, on the twenty-ninth day of August, A. D. 


1877, and in the lifetime of the said Maris Rhoads, who is now de- 
ceased, and in the district aforesaid, the aforesaid corporation, de- 
fendant, made and delivered to the said Maris Rh a certain 
policy of insurance, which the plaintiff now brings into court, and 
which is in the words and figures following, to wit: . 


* ¥ & * 
84 x « * 1 * 9 me i hee pete Me Be ial a %. ae? $A 4 * ats * 
P ' ufo * pe Gy Bee : r r r r Wann " : 
* 4 N P F ‘ a ate foe hy, a aS a ak es rr 3 n Pa bale Een ee gees eo 1 r + yi ih PFF 
" N pew, er 2 Ses pi ONS gs ie tt. ot “Ae aay „ F F T SP a EE 5 ae 0 ie, 2 iy * 2 . 5 
* * ir > Wann 32 4 pat oe n * . mates a 3 S 23 os ; * 
W ee ee A N vn oy ar 4 E : . . 
eee 2 5 . 

> : oa 


THE CONTINENTAL LIFE INS. CO. OF HARTFORD, CONN., VS. 


No. 26229. $3,000. 
Continental Life Iasurance Company of Hartford, Conn. 


Life annual pol- This policy of insurance witnesseth: That the 
icy with prof- Continental Life Insurance Company, in consider- 
its. ation of the representations made to them in the 

application for this policy, and of the annual 

9 remium of two hundred and nineteen dollars, to 


paid to said company on or before the 29th 

day of August in each and every year during the 

Annual prem- continuance of this policy, do insure the life of 
ium, $219.00. Maris Rhoads (hereinafter called the insured), of 
Springfield, in the county of Delaware, State of 

Pennsylvania, for the benefit of Maris Rhoads 

aforesaid (hereinafter called the assured), in the 

Payable $219.00 sum of three thousand dollars for the term of his 
cash each 12 life. The said sum insured to be paid at the office 
months from of said company, in Hartford, Conn., within ninety 
Aug. 29th, days after due notice and satisfactory evidence of 


1877. the death of the said insured during the continu- 
Term. ance policy, and of the just claim of the assured 
Life. (or f of interest if assigned or held as security) 


under this policy, deducting therefrom all indebt- 
Sum insured, edness to the said company on account of this 
$3,000. policy, if any, then existing: Provided always, and 

it is hereby declared to the true intent and 
meaning of this policy, and the same is 2 by the company 
and accepted by the assured upon the following express conditions 
and agreements: 

First. That in case the said insured shall, without the consent of 
this company previously obtained in writing, beyond the set- 
tled limits of the United States, excepting in time of peace and gen- 
eral health, into the settled portions of the British Provinces of the 
two Canadas, Nova Scotia, and New Brunswick, or by the usual 

routes and means of public conveyance to those portions of 
10 Europe lying north of the forty-second parallel of north lati- 

tude and west of the fortieth meridian of longitude east from 
Greenwich, or by railroad to California, or shall, without such pre- 
vious consent, visit, between the first day of July and the first day of 
November, those parts of the United States which lie south of the 
thirty-second parallel of north latitude, or south of the parallel of 
thirty-six degrees and thirty minutes of north latitude, within 
twenty-five miles of the ong river, or one hundred niles of 
the Atlantic coast; or shall, without such previous consent, pass to 
or west of the Rocky Mountains (except by railroad to California), 
or shall enter upon a voyage upon the high seas (except as a pas- 
senger by the usual routes and mcans of public conveyance between 
any Atlantic ports in the United States within the before-mentioned 
limits, or between such last-mentioned ports and any Atlantic port 
in Europe lying north of the forty-second = of latitude); or as 
a mariner, engineer, fireman, conductor, brakeman, or employé in 


ANN ELIZA RHOADS, ADMINISTRATRIX, ac. 5 


any capacity enter upon service on any sea, sound, inlet, river, lake, 
or railroad, or enter into any military or naval service whatsoever 
(the militia not in actual service excepted); or shall, without such 
previous consent, be personally employed in the manufacture or 
transportation of gunpowder or fire-works, or of highly inflamma- 

ble or explosive substances, or in submarine operations, min- 
11 ing, or blasting; or shall become so far intemperate or ad- 

dicted to any vice or habit as to impair the health seriously 
or permanently, or induce delirium tremens; or shall be convicted 
of felony, or shall die by his own hand, either sane or insane, or by 
the hands of justice, or in consequence of a duel, or of the violation 
of any law of the several States, or of the United States, or of any 
Government within whose limits he may come, then this policy 
shall be null, void, and of no effect. 

Second. That the answers, statements, and declarations contained 
or endorsed upon the application for this insurance, which applica- 
tion is hereby referred to and made part and parcel of this contract, 
as is fully herein recited, and upon the faith of which this 
ment is made, are warranted by the assured to be true in all re- 
spects, and that if this policy has been obtained by or through any 
fraud, misrepresentation, or concealment, said policy shall be abso- 
lutely null and void. 5 

Third. That this policy shall not take effect nor become binding 
on the r until the advance premium hereon shall have been 
actually paid during the liſetime of the insured, and no premium 
on this policy shall be considered as paid unless a receipt shall be 
given therefor, signed by the president or secretary of the company, 
and that if the said assured shall not pay the said annual pre- 
miums on or before noon of the several days hereinbefore mentioned 

for the payment of the same or shall not pay at maturity any 
12 notes or obligations given for the cash portion of any pre- 

mium or part thereof, then and in every such case this policy 
shall cease and determine and said company shall not be liable for 
the payment of the sum insured or any part thereof. 

Fourth. That in every case where this policy shall cease or be- 
come null and void all payments thereon and all dividend credits 
accruing therefrom shall be forfeited to said company, except that 
if the said insured shall die by his own hand during the continu- 
ance of this policy all premiums that shall have been received by 
said company hereon shall be returned to the said assured, and that 
if assigned the original instrument or an attested copy thereof shall be 
sent to said company for record and acknowledgment. 

Fifth. That this policy may be withdrawn and canceled by the 
company at any time while in transit or while in the hanns of the 
agent and * to payment of the premium. 

Sixth. That if, aſter the receipt by this company of two or more 
annual premiums upon this policv, default shall be made in the 
payment of any subsequent premium when due, then, nothwith- 
standing such default, this company will convert this policy into a 

non-participating “ paid-up” policy for as many dollars as its 
13 then present value will purchase as a single net premium: 
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Provided, That this policy shall be transmitted to and re- 
ceived at the home office of this company and application made for 
such conversion within one year after such default. 

In witness whereof the said Continental Life Insurance Compan 
have, by their president and secretary, signed and delivered this 
contract, in the city of Hartford, this twenty-ninth day of August, 
one thousand eight hundred and seventy-seven. 


J. S. PARSONS, President. 
ROBT. E. BEECHER, Secretary. 


And the said plaintiff says that at the time of making of said ap- 
plication so made as aforesaid the same was in all respects true, and 
was made by the said Maris Rhoads, now deceased. 

And the plaintiff further saith that the said Maris Rhoads after- 
wards, to wit, on the second day of December, A. D. 1880, died, and 
that in his lifetime and down to the time of his death he, the said 
Maris Rhoads, performed and fulfilled and did not violate any of the 
conditions and agreements of the said policy of insurance, accord- 
ing to the true intent and meaning thereof, all of which the said 
company, defendant, had notice. 

And the plaintiff further says that afterwards, to wit, on the thir- 
tieth day of December, A. D. 1880, letters of administration were 
duly granted upon the estate of the said Maris Rhoads, deceased, to 

the said Ann Eliza Rhoads by the register of wills of Delaware 
14 county, in the State of Pennsylvania, which said letters of 
admlnistration the plaintiff now brings here into court. 

And the plaintiff further saith that although the said Maris 
Rhoads in his lifetime observed, performed, and fulfilled all things 
in said policy of insurance contained to be observed, performed, and 
fulfilled on his part, according to the- tenor, true intent, and effect 
thereof, and that although the proofs of death of the said Maris 


Rhoads were duly made and certified to said — 2 defendant, 


and although ninety days have long since ela since the said 
roofs of death were duly made and certified to said company de- 
endant as aforesaid, and although the said company defendant has 
been requested by the said plaintiff to pay to her, as administratrix, 
&c., as aforesaid, the said sum of three thousand dollars in said policy 
of insurance assumed due agreed to he paid by the said company 
defendant, yet the said company defendant has not paid the same 
or any part thereof, und the same is wholly due and in arrear and 
— — contrary to the said promise as made as aforesaid by the 
efendant. 


2d Count. 


And whereas, also, heretofore, to wit, on the twenty-ninth day of 
August, A. D. 1877, and in the lifetime of the said Maris Rhoads, 
who is now deceased, and in the district aforesaid, the aforesaid cor- 
poration defendant made and delivered to the said Maris Rhoads a 
certain other policy of insurance which the plaintiff now brings 
into court, and which is in the words and figures following, to wit: 


ANN ELIZA RHOADS, ADMINISTRATRIX, 4c. 


15 No. 1832. 8 $2,000. 
Continental Life Insurance Company of Hartford, Conn. 


This policy of insurance witnesseth: That the 

Non-forfeiture. Continental Life Insurance Company, in consider- 

Life Policy. ation of the representations made to them in the 

application for this policy and of the annual pre- 

mium of one hundred and fifty and its dollars,* 

Without profits. to be paid to said company on or before the 20th 

day of August in each and every year —— the 

continuance of this policy, do insure the life of Maris Rhoads (here- 

inafter called the insured), of Springfield, in the 

Annual pre- county of Delaware, State of Pennsylvania, for 

mium. the benefit of Maris Rhoads aforesaid (hereinafter 

$114.52. called the assured), in the sum of two thousand 

doliars for the term of his life. The said sum in- 

sured to be paid at the office of said compuny at Hartford, Conn., 

within ninety days after due notice and satisfactory evidence of the 

death of the said insured during the continuance of this policy, and 

of the just claim of the assured (or proof of interest if assigned or 

held as security) under this policy, deducting therefrom all indebt- 

edness to the said company on account of this policy, if any, then 
existing : 29 

* Payable Provided always, and it is hereby declared to be 

$114.52 cash the true intent and meaning of this policy, and the 

each 12 months same is granted by the company and accepted by 

from Aug. 29, the assured upon the following express conditions 


1877. and agreements: ‘ 
| First. That in case the said insured shall, with 
16 Term. out the consent of this company previously ob- 
tained in writing, pass beyond the settled limits of 
Life. the United States (excepting in time of peace 


and general health into the settled portions of the 

British provinces of the two Canadas, Nova Scotia, and New Bruns- 
wick, or by the usual routes and means of public 

Sum insured. conveyance to those portions of Europe lying 
$2,000. north of the forty-second parallel of north latitude 

and west of the fortieth meridian of longitude east 

from Greenwich or by railroad to California); or shall, without such 
revious consent, visit, between the first day of July and the first 
ay of November, those parts of the United States which lie south 
of the thirty-second parallel of north latitude or south of the parallel 
of thirty-six degrees and thirty minutes of north latitude, within 
twenty-five miles of the Mississippi river or one hundred miles of the 
Atlantic coast; or shall, without such previous consent, pass to or 
west of the Rocky mountains (except by railroad to California); or 
shall enter upon a voyage upon the high seas (except as a passenger 
by the usual routes and means of public conveyance between any 
Atlantic ports in the United States within the before-mentioned 
limits, or between such last-mentioned ports and any Atlantic port 
in Europe lying north of the forty-second parallel of north latitude); 


* * 
* 


8 THE CONTINENTAL LIFE INS. CO. OF HARTFORD, CONN., vs. 


or as a mariner, engineer, fireman, conductor, brakeman, or employé 
in any capacity, enter upon service on any sea, sound, inlet, 
17 river, lake, or railroad, or enter into any military or naval 
service whatsoever (the militia not in actual service excepted); 
or shall, without such previous consent, be personally employed in 
the manufacture or transportation of gunpowder or fireworks, or of 
highly inflammable or explosive substances, or in submarine oper- 
ations, mining, or blasting; or shall become so far intemperate or 
addicted to any vice or habit as to impair the health seriously or 
anently, or induce delirium tremens, or shall be convicted of 
elony, or shall die by his own hand, either sane or insane, or by 
the hands of justice, or in consequence of a duel, or of the violation 
of any law of the several States or of the United States, or of an 
vernment within whose limits he may come, then this policy shall 
a null, void, and of no effect. 

Second. That the answers, statements, and declarations contained in 
or endorsed upon the application for this insurancc—which applica- 
tion is hereby referred to and made part and parcel of this contract, as 
is fully herein recited, and upon the faith of which this agreement is 
made—are warranted by the assured to be true in all respects, and 
that if this policy has been obtained by or through any fraud, mis- 
— or concealment said policy shall be absolutely null 
and void. 

Third. That this policy shall not take effect nor become bindin 

on the company until the advance premium hereon shall 
18 have been actually paid during the lifetime of the insured; 

and no premium on this policy shall be considered as paid 
unless a receipt shall be giyen therefor, signed by the —.— or 
secretary of the company; and that if said assured shall not pay the 
said annual premiums on or before noon of the several days herein- 
before mentioned for the —— of the same, or shall not pay at 
maturity any notes or obligations given for the cash portion of any 
premium or part thereof, then and in every such case this policy 
shall cease and determine, and said company shall not be liable for 
the payment of the sum insured or any part thereof except as here- 
inafter provided. 

Fourth. That after the receipt by this company of three or more 
annual premiums upon this policy default shall be made in the 
payment of any subsequent premium when due, then, notwith- 
standing such default, this company will convert this policy into a 
— policy agreeably to the table of a insurance given 
upon the back of this policy: Provided, That this policy shall be 
transmitted to and received by this company, and application made. 
for such conversation within one year after such default. 

Fifth. That in every case where this policy shall cease or be or 
become null and void all payments thereon shall be forfeited to said 
company, except that if the said insured shall die by his own hand 

— the continuance of this policy, all premiums that 
19 shall have been —— said company hereon shall be 
returned to the said assured, and that if assigned the original 
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instrument or an attested copy thereof shall be sent to said company 
for record and acknowledgment. 

Sixth. That this policy may be withdrawn and cancelled by the 
company at any time while in transit, or while in the hands of the 
‘agent, and previous to payment of the premium. 

In witness whereof the said Continental Life Insurance Company 
have, by their president and secretary, signed and delivered this 
contract, in the city of Hartford, Conn., this twenty-ninth day of 
August, one thousand eight hundred and seventy-seven. 


| J. S. PARSONS, President. 
ROB'T E. BEECHER, Secretary. 


And the said plaintiff says that at the time of making the appli- 
cation referred to in said last- mentioned policy of insurance the rep- 
resentations therein made were in all respects true. And the plain- 
tiff further says that the said Maris Rhoads afterwards, to wit, on 
the second day of December, A. D. 1880, died, and that in his life- 
time and down to the day of his death he, the said Maris Rhoads, 
performed and fulfilled and did not violate any of the conditions 
and ments of the said policy of insurance last above mentioned, 
according to the true intent and meaning thereof. 

And the plaintiff further saith that afterwards, to wit, on the 

thirtieth day of December, A. D. 1880, letters of administra- 
20 tion were duly granted upon the estate of the said Maris 

Rhoads, 94 the said Ann Eliza Rhoads by the reg- 
ister of wills of Delaware county, in the State of Pennsylvania, 
which said letters of administration the plaintiff now brings here 
into court. 

And the plaintiff further saith that poem the said Maris 
Rhoads in his lifetime observed, performed, and fulfilled all thi 
in the said last-mentioned policy of insurance contained to be 
served, performed, and fulfilled on his part, according to the tenor, 
true intent, and effect thereof, and that although the proofs of death 
of the said Maris Rhoads were duly made and certified to said com- 
pany defendant; and although ninety days have long since elapsed 
since the said proofs of death were duly made and certified to said 
company defendant as aforesaid, and although the said company 
defendant has been requested by the said plaintiff to pay to her, as 
administratrix, &c., as aforesaid, the said sum of two thousand 
lars in said last-mentioned policy of insurance assumed and agreed 
to be paid by the said company defendant, yet the said company de- 
fendant has not paid the same or any part thereof, and the same is 
wholly due and in arrear and unsatisfied, contrary to the said 
promise as made as aforesaid by the defendant. 


3d Count. 


And whereas, also, the defendant, on the third day of June, 1881, 
was indebted to the plaintiff in the sum of ten thousand dollars for 
money received by the defendant for the use of the plaintiff, 

21 and in ten thousand dollars for interest upon and for the for- 
a by the plaintiff to the defendant, at his request, of 
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moneys due and owing from the defendant to the plaintiff, and in 
the sum of ten thousand dollars for money found to be due and 
owing from the defendant to the plaintiff on an account then stated 
between them. 

And the defendant afterwards, to wit, on the day and year last 
aforesaid, in consideration of the premises, respectively promised 
the plaintiff to pay her the said seyeral sums of money above 
mentioned respectively on request, yet the defendant has disregarded 
his last-mentioned promise and has not paid any of the said moneys, 
or any part thereof, to the plaintiff’s damage ten thousand dollars, 


and thereupon she bri er suit. 
2 aes F. C. HOOTON, 


R. T. CORNWELL, 
FF e Atrys. 


22 (Endorsed:) No. 43. April sess., 1881. C. C. U. S., E. D. 
of Pa. Rhoads, adm’x, &c., vs. The Continental Life Insur- 
ance Co. Declaration. Hooten, Cornwell. Filed March 1, 1882. 


23 And afterwards, to wit, on the 14th day of March, A. D. 
1882, the 282 by her attorneys, comes into our said court 
here and files a bill of particulars, as follows, to wit: 


In the C. C. U. S. of Pa. April Sess., 1881. 


RHOADS \ 
v8. No. 43. 
CONTINENTAL LIE INS. Co. 


WESTCHESTER, PA., March 7, 1882. 


Samuel C. Perkins, Esq., Defendant’s Att’y. 


Deak Str: Yours of yesterday requesting us to furnish you with 
a bill of particulars of the plaintiff’s claim under the common courts 
of the declaration filed by leave of the court is received. 

In reply we have to say that the particulars of the plaintiffs claim 
under all the courts are fully mentioned and set out in the first two 
counts of the said declaration. 


We do not ize any stay of the rule to plead by the above call 
for bill of particulars. 
Yours, &c., F. C. HOOTON, 
7 R. T. CORNWELL, 
NF A.. 


24 (Endorsed:) 43. April sess., 1881. C. C. U. S. Rhoads 
vs. Continental Life Ins. Co. Bill of particulars. Filed 
March 14, 1883. 


25 And afterwards, to wit, on the 15th day of March, A. D. 

1882, the defendant, by its attorney, Samuel C Perkins, Esq., 
comes into our said court here and files a demurrer to plaintiff’s 1st 
and 2nd counts of declaration, as follows, to wit: 


— << 
ee ee 
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C. C. U. S., E. D. of Pa. April Sess., 1881. 
Rnoaps, Adm’r’x, 
No. 43. 


v. 
ConTINENTAL Lire Ins. Co. 
And the defendants say that the new declaration filed March first, 


1882, by leave of the court, is not sufficient in law. And the defend- 


ants state and show to the court here the following causes of demur- 
rer to the said new declaration—that is to say: 

1. That the first count of said new declaration is insufficient in 
law in law in this: that it avers no interest in the said policy of 
insurance in said count mentioned at the time of his death in plain- 
tiff’s intestate. 

2. Because the said first count of said new declaration sets forth 
a policy of insurance which was issued upon certain alleged and 
therein set forth conditions, the first of which contained several 
separate, distinct, and independent specifications of certain acts, 
which, if committed by said insured, would render said policy null 
and void and of no effect. 

And said first count of said declaration does not negative sepa- 
rately, distinctly, and independently the commission by the said 
insured of the said respective acts. | 

3. Because the said first count of. the said declaration sets 
26 forth another condition in the said policy thereby declared 
upon that the same could not take effect nor become binding 
on the — — until the advanced premium thereon shall have 
been actually paid during the lifetime of the insured, and that no 
premium on said policy should be considered as paid unless a re- 
ceipt should be given therefor, signed by the president or secretary 
of the company. And the said first count of said declaration does 
not aver the actual payment of said advanced premium, nor of an 
subsequent premiums, nor of the giving of a receipt for any of sai 
premiums signed by the president or secretary of the company. 

4. Because the said first count of said new declaration sets forth 
a condition in the policy thereby declared upon that if the said as- 
sured should not pay the said annual premiums on or before noon 
of the several days thereinbefore mentioned for the le sae of the 
same, or should not pay at maturity any notes or obligations given 
for the cash portion of any premium or part thereof, then and in 
every such case the said po icy should cease and determine, and the 
company should not be liable for the payment of the sum insured 
or any part thereof. And the said first count of said new declara- 
tion does not contain any averment that the said annual premiums 
were paid on or before noon of the several days in the said poli 
of insurance mentioned for the payment of the same, nor does it 
aver the payment at maturity of any notes or — given for 

e cash portion of said premiums or part thereof. 
27 5. Because in the said first count of said declaration, which 
is in assumpsit, upon an instrument not under seal, the plain- 
tiff has made profert of said instrument. 
6. Because in said first count of said declaration plaintiff has un- 
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dertaken to make profert of an instrument of writing, and it ap- 
pears upon the face of the instrument as set forth that there is a 
certain application mentioned therein and thereby referred to and 
made parcel of the said contract or instrument of writing, an- 
which is not set forth in the said first count of said declaration. 
7. And the defendants, by their attorney, crave oyer of the said 
instrument of writing of which profert is made in the said first 
count of plaintiff’s said declaration, and it is read to them, and 
they also crave oyer of the 7 mentioned in the said instru- hed 
ment of writing or policy of insurance, and it is read to them, in- 
cluding inter alia the following clause and agreement: “And it is 
by the undersigned (being the said Maris Rhoads, the plain- 
tiff’s intestate) that any untrue or fraudulent answers, any suppres- 
sion of facts in regard to the party’s health, or neglect to pay the 
premium on or before the day it becomes due, or to pay at maturity 
any notes given for the cash portion of any premium or part there- 
of shall render the policy null and void and forfeit all payments 
thereon, except as expressly provided to the contrary in the policy. 
Also that the assurance hereby applied for shall not be bind- 
28 ing on this company until the amount of the first premium, 
as stated therein, shall be received by said company or the 
authorized — thereof during the lifetime of the person whose 
life is insured, and the foregoing answers being true at the date of 
the delivery of the policy.” And the defendants say that the said 
first count of plaintiff’s said declaration is insufficient in law, be- 


swers, nor does it aver that there was no suppression of facts in re- 
gard to the party’s health, nor does it aver that there was no neglect 
to pay the premium on or before the day it became due, nor does 
it aver that there was no neglect to pay at maturity any notes 
given for the cash portion of any premium or part thereof. 

8. Because the policy of insurance set forth in the first count of 
plaintiff’s said declaration stipulated that any moneys which might 
otherwise be due and payable thereon on account of the death of 
the assured should be payable only within ninety days after due 
notice and satisfactory evidence of the death of the said insured 
during the continuance of the policy and of the just claims of the 
assured. And the said first count does not allege due notice and 
satisfactory evidence of the death of the said insured during the 
continuance of the policy nor of the just claim of the assured. 

9. That the said first count of said declaration is in other re- : 

uncertain, informal, and insufficient. Em 
29 10. That the second count of said new declaration is insuf- ° 
ficient in law in this: That it avers no interest in the said 
policy of insurance in said count mentioned at the time of his death 
in plaintiff’s intestate. 

11. Because the second count of said new declaration sets forth 
a policy of insurance which was issued upon certain alleged and 
therein set forth conditions, the first of which contained several sepa- 
rate, distinct, and independent specifications of certain acts which 
if committed by said insured would render said policy null and void 


cause it does not allege that there was no untrue or fraudulent an- 5— 
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and of no effect. And said second count of said declaration does 
not negative separately, distinctly, and independently the commis- 
sion, by the said insured, of the said respective acts. 

12. use the said second count of the said declaration sets forth 
another condition in the said policy thereby declared upon that the 
same could not take effect nor me binding on the company until 
the advanced premium thereon shall have been actually paid during 
the lifetime of the insured, and that no premium on said policy 
should be considered as paid unless a receipt should be given there- 
for, signed by the president or secretary of the company. And the 
said second count of said declaration does not aver the actual pay- 
ment of said advanced premium, nor of any subsequent premiums, 
nor of the giving of a receipt for any of said premiums, signed by 
the president or secretary of the company. | 

13. That the said second count of said new declaration sets 
30 ſorth a condition in the policy thereby declared upon that if 
the said assured should not pay the said annual premiums 
on or before noon of the several days thereinbeſore mentioned for 
the payment of the same, or should not pay at maturity any notes 
or obligations given for the cash portion of any premium or part 
thereof, then and in every such case the said policy should not be 
liable for the payment of the sum insured or any part thereof. And 
the said second count of said new declaration does not contain any 
averment that the said annual premiums were paid on or before 
noon of the several days in the said policy of insurance mentioned 
for the payment of the same, nor does it aver the = at ma- 
turity of any notes or obligations given for the cash portion of said 
premiums or part thereof. 

14. Because in the said second count of said declaration, which in 
assumpsit, upon an instrument not under seal, the plaintiff has 
made proffert of said instrument. ä 

15. Because in said second count of said declaration plaintiff has 
undertaken to make profert of an instrument of writing, and it 
appears upon the face of the instruinent, as set forth, that there is 
a certain application mentioned therein and thereby referred to and 
made parcel of the said contract or instrument of writing, and which 
is not set forth in the said second count of said declaration. 

16. And the defendants, by their attorney, crave oyer of 
31 the said instrument of writing of which profert is made in 
the said second count of plaintiff’s declaration, and it is read 
to them ; and they also crave oyer of the application mentioned in 
the said instrument of writing or policy of insurance, and it is read 
to them, including, inter alia, the following clause and ment: 
“And it is agreed y the undersigned (being the said Maris Rhoads, 
the plaintiff's intestate) that any untrue or fraudulent answers, any 
suppression of fucts in regard to the party’s health, or neglect to pay 
the premium on or before the day it becomes due, or to pay at ma- 
turity any notes given for the cash —— of any premium or part 
thereof, shall render the policy null and void, and forfeit all pay- 
ments thereon, except as expressly provided to the contrary in t 
policy; also, that the assurance hereby applied for shall not be 
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binding on this ee wa until the amount of the first premium, as 
stated therein, shall be received by said company or the authorized 
agent thereof during the lifetime of the person whose life is insured, 
and the foregoing answers being true at the date of the delivery of 
the policy.” And the defendants say that the said first count of 
plaintiff’s said declaration is insufficient in law because it does not 
allege that there were no untrue or fraudulent answers, nor does it. 
aver that there was no suppression of facts in regard to the party’s 
health, nor does it aver that there was no — to pay the pre- 
mium on or before the day it became due, nor does it aver 
32 that there was no neglect to pay at maturity any notes given 
for the cash portion of any premium or part thereof. 

17. Because the policy of insurance set forth in the second count 
of plaintiff’s said declaration stipulated that any moneys which 
might otherwise be due and — thereon on account of the death 
of the assured should be payable only within ninety days after due 
notice and satisfactory evidence of the death of the said insured 
during the continuance of the policy and of the just claim of the 
assured. And the said second count does not allege due notice and 
satisfactory evidence of the death of the said insured — the 
continuance of the policy nor of the just claims of the assured. 

18. That the said second count of said declaration is in other 
respects uncertain, informal, and insufficient. : 

SAM. C. PERKINS, 
Defts’ Atty. 


(Endorsed:) 43. April sess., 1881. C. C. U. S. Rhoads vs. Conti- 
nental Life Ins. Co. Defendants’ demurrer to pl'ff's Ist & 2nd 
counts, new declaration. Filed March 15, 1882. S. C. Perkins. 


33 And on the day and year last aforesaid the defendant, by 

its attorney, Samuel C. Perkins, Esq., comes into our said 
court here and files its plea to the 3rd count of plaintiff’s declaration, 
which is as follows, to wit: 


C. C. U. S., E. D. of Pa. April sess., 1881. 


Ruoaps, Adm’x 
N No. 43. 


v8. 
ConTINENTAL LIFE INS. CoMPANY. 


Defendants, as to the third count of plaintiff’s additional declara- 


tion, filed by leave of the court, plead non assumpserunt. 
SAM’L C. PERKINS, 


Def is Att'y. 
(Endorsed :) 43. April sess., 1881. C. C. U.S. Rhoads vs. Con- 


tinental Life Ins. Co. Defendants’ plea to pl'ff's 3d count of ne 
declaration. Filed March 15, 1882. S. C. Perkins. b 


34 And afterwards, to wit, on the 16th day of March, A. D. 

1882. the plaintiff, by her attorneys, come- into our said court 
here and files her joinder to the defendants’ demurrer, which is as 
follows, to wit: 


ANN ELIZA RHOADS, ADMINISTRATRIX, 40. 15 


C. C. U. S., E. D. of Pa. April sess., 1881. 
Rnoabs, Adm'x, &c., 
us. 


ö he 43. 
ConTINENTAL LIFE INSURANCE CoMPANY. 
And the said plaintiff says that the new declaration is sufficient 


in law. 6 
F. C. HOOTON Ax D 
R. T. CORNWELL, 
NF Att’ys. 


Endorsed: 43. April sess., 1881. Rhoads, adm’x, vs. Continental 
Life Ins. Co. Joinder in demurrer. Hooton, Cornwell. Filed 
March 16, 1882. | 


35 And afterwards, to wit, on the 21st day of April, A. D. 

1882, this cause coming on to be heard upon defendants’ 
demurrer to the plaintiff’s declaration, and having been argued by 
counsel for the tive parties, the court order the demurrers to 
be overruled with leave to the defendant to plead over. 


And afterwards, to wit, on the 27th day of April, A. D. 1882, the 
defendant, by its attorney, comes into our said court here and files 
— pleas to the Ist and 2nd counts of plaifitiff’s declaration, as ſol - 
ows, to wit: 


36 C. C. U. S., E. D. of Pa. 
Rnoaps, Adm’r’x, vs. CONTINENTAL Lire InsuRANCE Cour AN v. 


The defendants, by Samuel C. Perkins, their attorney, plead : 

1. As to the first count of plaintiff’s declaration, that the policy 
of insurance therein mentioued and set forth was issued by the de- 
fendants and accepted by the plaintiff's intestate upon, inter alia, the 
following express condition and agreement, to wit: (3), “ That the an- 
swers, statements, and declarations contained in or endorsed upon 
the application for the said insurance, which application was thereby 
referred to and made part and parcel of the said policy of insurance 
as if fully therein recited, and upon the faith of which the said 
policy of insurance was issued, are warranted by the insured,” to 
wit, the said Maris Rhoads, the plaintiff’s intestate, “ to be true in all 
respects, and that if the said policy had been obtained by or 1 
any fraud, misrepresentation, or concealment, said policy should 
absolutely null and void.” 

And the defendants in fact say thut in the suid application for in- 
surance, so made as aforesaid, part of the said policy of insurance, 
one of the answers therein, being the answer to question 15, which 
said question was: Has the party,” meaning thereby the plain- 
tiff’s intestate, “ whose life is proposed to be insured, ever had any 

of the following diseases, to wit (inter alia) insanity?” was 

37 None.“ 
And the defendants say that the said insurance was false 
and untrue, for as much as the said Maris Rhoads, the plaintiff's in- 
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testate, had theretofore had the said disease, “insanity,” and then 
was insane at the time when the said policy of insurance was issued ; 
wherefore the defendants say that the said policy of insurance was 
and is void in law; and this the defendants are ready to verify. 

2. And for further plea in this behalf the defendants, as to the 
second count of plaintiff’s declaration, say that the policy of insur- 
ance in the said count mentioned was issued by the defendants and 
accepted by the plaintiff’s intestate upon, inter alia, the following ex- 
press condition and agreement, to wit: (2). “That the answers, 
statements, and declarations contained in or endorsed upon the ap- 
— for the said insurance, which application was thereby re- 
erred to and made part and parcel of the said policy of insurance 
last mentioned as if fully therein recited, and upon the faith of 
which the said policy of insurance last mentioned was issued, are 
warranted by the insured,” to wit, the said Maris Rhoads, the plain- 
tiff’s intestate, “ to be true in all respects, and that if the said policy 
had been obtained by or through any fraud, misrepresentation, or 
concealment, said policy should be absolutely null and void.” 

And the defendants in fact say that in the said agape for in- 
_ surance, so made as aforesaid part of the said policy of insurance 

last mentioned, one of the answers therein, being the answer to 

uestion 15, which said question was: Has the party, meaning 

thereby the plaintiff’s intestate, “ whose life is proposed to be in- 

sured ever had any of the following diseases, to wit (inter 

38 alia), insanity ?” was None.“ And the defendants say that 

the said answer was false and untrue, for as much as the said 

Maris Rhoads, the plaintiff’s intestate, had theretofore had the said 

disease, “ insanity,” and then was insane at the time when the said 

policy of insurance last mentioned was issued; wherefore the de- 

ndants say that the said policy of insurance last mentioned was 
and is void in law. And this the defendants are ready to verify. 

3. And for a further plea in this behalf the defendants, as to the 
first count of plaintiff’s declaration, say that the policy of insurance 
therein mentioned was issued by the defendants and accepted by 
the plaintiff’s intestate upon, inter alia, the following express condi- 
tion and agreement, to wit: (2). That the answers, statements, and 
declarations contained in or endorsed upon the application for the 
said insurance, which application was thereby referred to and made 
part and parcel of the said last-mentioned policy of insurance as if 
fully therein recited, and upon the faith of which the said last-men- 
tioned policy of insurance was issued, are warranted by the assured, 
to wit, the said Maris Rhoads, the plaintiff’s intestate, to be true in 
all respects, and that if the said last-mentioned policy had been ob- 
tained by or through any fraud, misrepresentation, or concealment, 
the said policy should be absolutely null and void. 

And the defendants in fact say that in the said application for in- 
surance, so made as aforesaid part and parcel of last-mentioned 
policy of insurance, one of the answers therein, being the answer 


to question 11, which said question was: “Is the party,” meaning 


thereby the said plaintiff’s intestate, “ whose life was proposed 
39 to be insured, now in good health and free from any disorder, 
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infirmity, or weakness?” was “Yes.” And the defendants say 
that the said answer was false and untrue, for as much as the said Maris 
Rhoads, the plaintiff's intestate, at the time when the said applica- 
tion was made and the said last- mentioned policy of insurance was 
issued was insane; wherefore the defendants say that the said last 
licy of insurance was absolutely nuli and void. And this the de- 
endants are ready to verify. | 
4. And for a further plea in this behalf the defendants, as to the 
second count of plaintiff’s declaration, say that the policy of insur- 
ce therein mentioned was issued by the defendants and accepted 
by the plaintiff’s intestate upon, inter alia, the following express con- 
| dition and agreement, to wit: (2.) That the answers, statements, 
and declarations contained in or endorsed 7 the application for 
the said insurance, which application was thereby referred to and 
| made part and parcel of the said last-mentioned policy of insurance as 
| if fully therein recited, and upon the faith of which the said last-men- 
) tioned policy of insurance was issued, are warranted by the assured, 
to wit, the said Maris Rhoads, the plaintiff’s intestate, to be true in 
all respects, and that if the said last-mentioned policy had been ob- 
| tained by or through any fraud, misrepresentation, or concealment 
the said policy should be absolutely null and void. And the de- 
fendants in fact say that in the said 7 for insurance, 80 
| made as aforesaid part and parcel of the laét-mentioned policy of in- 
8 surance, one of the answers therein, being the answer to ques- 
! 40 tion 11, which said question was, “Is the party, meaning 
0 the said plaintiff's intestate, whose liſe was proposed to be in- 
sured, “ now in good health and free from any disorder, infirmity, 
or weakness?” was Yes.” And the defendants say that the said 
answer was false and untrue, for as much as the said Maris Rhoads, 
the plaintiff’s intestate, at the time when the said application was 
made and the said last-mentioned policy of insurance was issued, 
was insane. Wherefore the defendants say that the said last-men- 
tioned policy of insurance was absolutely null and void. And this 
the defendants are ready to verify. 

5. And for a further plea in this behalf the defendants, as to the 
said first count of the plaintiffs declaration, say that the said policy of 
insurance in the said count mentioned was made and issued by the 
defendants and accepted by plaintiff’s intestate upon, inter alia, the 
following express express condition and agreement, to wit: “ That 
in case the said insured,” meaning thereby the said Maris Rhoads, 
the plaintiff’s intestate, “shall die by his own hand, either sane or in- 
sane, then the said last-mentioned policy should be null and void 
and of no effect. And the defendants in fact say that the said 
Maris Rhoads did die by his own hand during the continuance of 
the said last-mentioned policy; wherefore the same became null 
and 5 and of no effect. And this the defendants are ready to 
verify. 

6. And fora further plea in this behalf the defendants, as to the 
said second count of the plaintiff’s declaration, say that the said 
policy of insurance in the said count mentioned was made and is- 
sued b a defendants and accepted by the plaintiff’s intes- 


41 tate upon, inter alia, the following express condition and agree- 

ment, to wit: “That in case the said insured,” meaning 
thereby the said Maris Rhoads, the plaintiff’s intestate, “shall die 
by his own hand, either sane or insane, then the said last-mentioned 
policy should be null and void and of no effect. And the defendants 
in fact say that the said Maris, Rhoads did die by his own hand dur- 
ing the continuance of the said last-mentionted policy ; wherefore 
the same became null aud void and of no effect. And this the de- 
fendants are ready to verify. 

7. And for a further plea in this behalf the defendants say, as to 
the said first count in said plaintiff’s declaration, that the policy of 
insurance therein mentioned was obtained from the defendants by 
the fraad, covin, and wrongful concealment of certain material in- 
formation which ought then to have been communicated to the de- 
fendants, and by the misrepresention of the said Maris Rhoads, the 
plaintiff's intestate ; wheteforé'the defendants say that the said last- 
mentioned policy of insurance became and was absolutely null and 
void. And this the defendants are ready to verify. 

8. And for a further plea in this behalf the defendants say, as to 
the said second count in said plaintiff’s declaration, that the policy 
of insurance therein mentioned was obtained from the defendants 
by the fraud, covin, and wrongful concealment of certain material 
information which ought then to have been communicated to the 
defendants and by the misrepresentations of the said Maris Rhoads, 
the plaintiff’s intestate ; wherefore the defendants say that the said 
last-mentioned Policy of insurance became and was absolutely null 

and void. And this the defendants are ready to verify. 
42 9. And for a further plea in this behalf as to the said first 

count of the said plaintiff’s declaration the defendants say 
that the policy of insurance in said count mentioned was obtained 
from the defendants by the fraud and misrepresentation of the said 
Maris Rhoads, the plaintiff’s intestate, to wit, as to the health of the 
said Maris Rhoads at the time of the making of the 1 for 
said policy and of the issuing of said policy, and as to his freedom 
from any disorder, infirmity, and weakness, and as to the diseases 
with which the said Maris Rhoads had been afflicted, and by the - 
suppression by the said Maris Rhoads of facts in regard to his health, 
to wit, that the said Maris Rhoads had theretofore and then still had 
the disease of insanity ; wherefore the defendants say that the said 
last-mentioned Policy of insurance became and was absolutely null 
and void. And this the defendants are ready to verify. 

10. And for a further plea in this behalf as to the said second 
count of the said plaintiff’s declaration the defendants say that the 
policy of insurance in said count mentioned was obtained from the 

efendants by the fraud and misrepresentation of the said Maris 
Rhoads, the plaintiff’s intestate, to wit, as to the health of the said 
Maris Rhoads at the time of the making of the application for said 
policy and of the issuing of the said policy, and as to his freedom 

rom any disorder, infirmity, and weakness, and as to the diseases 
with which the said Maris Rhoads had been afflicted, and by the 
suppression by the said Maris Rhoads of facts in regard to his health, 


ANN ELIZA RHOADS, ADMINISTRATRIX, &C. 19 


to wit, that the said Maris Rhoads had theretofore and then stil] 
had the disease of insanity; wherefore the defendants say 
43 that the said last-mentioned policy of insurance became and 
was absolutely null and void. And this the defendants are 
ready to verify. 

11. And for a further plea in this behalf the defendants say, as to 
the first count of plaintiff’s declaration, that the policy of insurance 
in said count mentioned was made and issued by the defendants and 
accepted by the pluintiff’s intestate upon, inter alia, the condition that 
the answers, statements, and declarations contained in or endorsed 
upon the application for the said insurance, which application was 
thereby referred to and made a part and parcel of the, contract as if 
fully therein recited, and upon the basis of which the agreement 
was made, were warranted by the assured, to wit, the said Maris 
Rhoads, to be true in all respects, and the defendants say that cer- 
tain answers, statements, and declarations of the said Maris Rhoads 
contained in the said application were at the time of the makin 
thereof false and untrue; wherefore the defendants say that the sai 
last-mentioned policy of insurance was and is void in law. And 
this they are ready to verify. , 

12. And for a further plea in this behalf the defendants say, as to 
the second count of plaintiff’s declaration, that no sg | of insur- 
ance in said count mentioned was made and issued by the defend- 
ants and accepted by the plaintiff’s intestate upon, infer alia, the con- 
dition that the answers, statements, and declarations contained in or 
endorsed upon the application for the said insurance, which appli- 
cation was thereby referred to and made part and parcel of the con- 
tract as if fully therein recited, and upon the basis of which the 

agreement was made, were warranted by the assured, to wit, 
44 the said Maris Rhoads, to be true in all respects, and the de- 

fendants say that certain answers, statements, and declara- 
tions of the said Maris Rhoads contained in the said application 
were at the time of the making thereof false und untrue; wherefore 
the defendants say that the said last-mentioned policy of insurance 
was and is void in law. And this they are ready to verify. 

13. And for a further plea in this behalf the defendants, as to the 
first count of plaintiff’s — say that the policy of insurance 
therein mentioned was made and issued by the defendants and ac- 
cepted by the plaintiff’s intestate upon, inter alia, the condition that 
the answers, statements, and declarations contained or endorsed upon 
the application for the said insurance, which application was thereby 
referred to and made part and parcel of the contract as if fully there- 
in recited, and upon the basis of which the ment was made, 
were warranted by the assured, to wit, the said Maris Rhords, to be 
true in all respects, and that if the suid policy had been obtained by 
or through any fraud, misrepresentation, or concealment, the said 
last-mentioned policy should be absolutely null and void. And the 
defendants in fact say that in the said application for insurance, so 
made as aforesaid part of the said last-mentioned policy of insur- 
ance, it was thereby declared that the party, meaning the said Maris 
Rhoads, the plaintiff’s intestate, is now, to wit, at the time of the 
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making of said application, in good health, of sound body and 
mind, and does ordinarily enjoy good health. And the defendants 
say that the said declaration Was false and untrue, and that 
45 the said Maris Rhoads was not at the time of making of the 
| said application, and of the —s and issuing of the said 
3 licy of insurance based thereon, in good health, of 
sound body and mind, and that he did not ordinarily enjoy good 
health ; wherefore the defendants say that the said last-mentioned 
licy of insurance became and was absolutely null and void. And 
this the defendants are ready to verify. 

14. And for a further plea in this behalf the defendants, as to the 
second count of plaintiff's declaration, say that the policy of insur- 
ance therein mentioned was made and issued by the defendants 
and accepted by the plaintiff’s intestate upon, inéer alia, the condi- 
tion that the answers, statements, and declarations contained in or 
endorsed upon the application for the said insurance, which appli- 
cation was thereby referred to and made part and parcel of the con- 
tract as if fully therein recited, and upon the basis of which the 
agreement was made, were warranted by the assured, to wit, the 
said Maris Rhoads, to be true in all respects, and that if the said 
policy had been obtained by or through any fraud, misrepresenta- 
tion, or concealment the said last-mentioned policy should be abso- 
lutely null and void. And the defendants in fact say that in the 
said application for insurance, so made as aforesaid part of the said 
last-mentioned policy of insurance, it was thereby declared that the 
party—meaning thereby the said Maris Rhoads, the plaintiff’s in- 
testate—is now, to wit, at the time of the making of the said appli- 
cation, in good health, of sound body and mind, and does ordinarily 
enjoy health. And the defendants say that the said declara- 
tion was false and untrue, and that the said Maris Rhoads was not, 

at the time of the making of the said application and of the 
46 making and issuing of the said last-mentioned policy of in- 

surance based thereon, in good health, of sound body and 
mind, and that he did not ordinarily enjoy good health; where- 
fore the defendants say that the said last-mentioned policy of insur- 
ance became and was absolutely null and void. And this the 
defendants are ready to verify. 

15. Non-assumpserunt. 

16, Tender. 

17. Accord and satisfaction. 

; SAMUEL C. PERKINS, 
Def is Att'y. 


CtLC.C.U.S. 


47 (Endorsed :) 43. April sess, 1881. C. C. U. S., E. D. of Pa. 

Rhoads, adm’x, vs. Continental Life Ins. Co. Defendants’ 
1 to Ist and 2d counts of plaintiff’s declaration filed March 1, 
882. Filed April 27, 1882. 8. C. Perkins. 
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48 And afterwards, to wit, on the 12th day of August, A. D. 
1882, the plaintiff, by her attorneys, comes into our said court 
here and files her replication as follows, to wit: 


49 Replication. 


1. And the plaintiff as to the first plea of said defendant saith : 
That the answer “ None” of Maris Rhoads, the plaintiff’s intestate, 
to qustion 15 in the application for the insurance mentioned in the 
first count of the plaintiff’s declaration, which question was, “ Has 
the party whose life is proposed to be insured ever had any of the 
following diseases, to wit (inter alia), insanity?” was not false and 
untrue, and the said Maris Rhoads, the plaintiff’s intestate, had not 
theretofore had the disease insanity, and was not insane at the time 
the policy of insurance was issued in manner and form as the de- 
fendant hath in and by its said plea in that behalf alleged. And this 
the plaintiff prays may be inquired of by the country. 

2. And the plaintiff, as to the second plea of the said defendant, 
saith: That the answer “ None” of Maris Rhoads, the plaintiff’s in- 
testate, to question 15 in the application for the insurance mentioned 
in the second count of the plaintiff's declaration, which question 
was, “ Has the party whose life is proposed| Jo be insured ever had 
any of the following diseases, to wit (inter alia), insanity ?” was not 
false and untrue, and the said Maris Rhoads, the plaintiff's intestate, 
had not theretofore had the disease insanity, and was not insane at 
the time when the policy of insurance was issued in the manner 
and form as the defendant hath in and by his said plea in that 
behalf alleged. And this the plaintiff prays may be inquired of by 

the country. 
50 3. And the plaintiff, as to the third plea of the defendant, 

saith : That the answer Yes” of Maris Rhoads, the plaintiff's 
intestate, toquestion 11 in the application for theinsurance in the first 
count of the plaintiff’s declaration mentioned,which question was, “ Is 
the party whose lifeis proposed to be insured now in good health and 
free from any disorder, infirmity, or weakness?” was not false and 
untrue, and the said Maris Rhoads, at the time when the said appli- 
cation was made and the policy of insurance was issued, was not 
insane in manner and form as the defendant hath in and by his 
said plea in that behalf alleged. And this the plaintiff prays may be 
. ern of by the country. 

. And the plaintiff, as to the fourth plea of the defendant, saith : 
That the answer “ Ves of Maris Rhoads, the plaintiff’s intestate, to 
question 11 in the — for the insurance in the second count 
of the plaintiff’s decluration mentioned, which question was, Is tho 
party whose life was proposed to be insured now in good health and 

ree from any disorder, infirmity, or weakness?” was not false and 
untrue, and the said Maris Rhoads, at the time when the said appli- 
cation was made and the policy of insurance was issued, was not 
insane in manner and form as the defendant hath in and by its said 
plea in that behalf alleged. And this the plaintiff prays may be in- 
quired of by the country. 
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5. And the plaintiff, as to the fifth plea of the defendant, saith : 
That the said Maris Rhoads did not die by his own hand in manner 
and form as the defendant hath in and by its said plea in that 
behalf alleged. And this the plaintiff prays may be inquired of by 

the country. 
51 6. And the plaintiff, as to the sixth plea of the defendant, 
saith: That the said Maris Rhoads did not die by his own hand 
in manner and form as the defendant hath in and by its said plea 
in that behalf alleged. And this the plaintiff prays may be inquired 
of by the country. 

7. And the plaintiff, as to the seventh plea of the defendant, saith : 
That the policy of insurance in ‘the first count of the plaintiff’s 
declaration mentioned was not obtained from the defendant by the 
fraud; covin, and wrongful concealment of certain material infor- 
mation, which ought then to have been communicated to the 
defendant, and, by the misrepresentation of the said Maris Rhoads, 
the plaintiff’s intestate, in manner and form as the defendant hath. 
in and by its said plea in that behalf alleged. And this the plain- 
tiff prays may be co a of by the country. 

8. And the plaintiff, as to the eighth plea of the defendant, saith: | 
That the policy of insurance in the second count of the plaintiff's 
declaration mentioned was not obtained from the defendant by the 
fraud, covin, and wrongful concealment of certain material infor- 
mation, which ought then to have been communicated to the de- 
fendant, and by the misrepresentation of the said Maris Rhoads, 
the plaintiff’s intestate, in manner and form as the defendant hath 
in and by its said plea in that behalf alleged. And this the plain- 
tiff prays may be inquired of by the country. 

9. And the plaintiff, as to the ninth plea of the defendant, 

saith: That the policy of insurance in the first count of the 
52 plaintiff’s declaration mentioned was not obtained from the 

defendant by the fraud and misrepresentation of Maris 
Rhoads, the plaintiff's intestate, as to the health of the said Maris 
Rhoads at the time of making of the application for said policy, 
and of the issuing of said policy, and as to the freedom from an 
disorder, infirmity, and weakness, and as to his diseases with which 
the said Maris Rhoads had been afflicted, and by the suppression 
by the said Maris Rhoads of facts in regard to his health, to wit: 

hat the said Maris Rhoads had theretofore, and then still had, the 

disease of insanity in manner and form as the defendant hath in 
and by its said plea in that behalf alleged. And this the plaintiff 
prays may be inquired of by the country. | 

10. And the plaintiff, as to the tenth plea of the defendant, saith: 
That the policy of insurance in the second count of the plaintiff’s 
declaration mentioned was not obtained from the defendant by the 
fraud and misrepresentation of Maris Rhoads, the plaintiff’s intes- 
tate, to wit, as to the health of the said Maris Rhoads at the time 
of the making of the application for said policy, and of the issuing 
of the said policy, and as to his freedom from any disorder, infirmity, 
and weakness, und as to the diseases with which the said Maris 
Rhoads had been afflicted, and by the suppression by the said Maris 
Rhoads of facts in regard to his health, to wit: That the said Maris 
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Rhoads had theretofore, and then still had, the disease of insanity 
in manner and form as the defendant hath in and by its said plea 
in that behalf alleged. And this the plaintiff prays may be in- 
quired of by the country. 
53 11. And the plaintiff, as to the eleventh plea of the de- 
fendant, saith : That it is not true that certain answers, state- 
ments, and declarations of the said Maris Rhoads contained in the 
said application were, at the time of the making thereof, false and 
untrue in manner and form as the defendant hath in and by its 
said plea in that behalf alleged. And this the plaintiff prays may 
be inquired of by the country. 

12. And the plaintiff, as to the twelfth plea of the defendant, saith: 
That it is not true that certain answers, statements, and declarations 
of Maris Rhoads contained in the said application were, at the time 
of the making thereof, false and untrue in manner and form as the 
defendant hath in and by its said plea in that behalf alleged. And 
this the plaintiff prays may be inquired of by the country. 

13. And the plaintiff, as to the thirteenth plea of the defendant, 
saith: That thedeclaration of the said Maris Rhoads, the plaintiff ’s in- 
testate, in the application for the insurance in the first count of the 
plaintiff’s declaration mentioned, to wit, that the party—meaning 
the said Maris Rhoads, the plaintiff's intestate—is now, to wit, at 
the time of the making of said application, in- good health, of sound 
body and mind, and does por . enjoy good health, was not false 
and untrue,and it is not true thatthe said Maris Rhoads was not, at the 
time of making the said application and of the making and issuin 
of the said last-mentioned policy of insurance, based thereon, in good 

health, of sound body and mind, and that he did not ordina- 
54 rily enjoy good health in manner and form as the defend- 

ant hath in and by its said plea in that behalf alleged. And 
this the plaintiff prays may be inquired of by the country. 

14. And the plaintiff, as to the fourteenth plea of the defendant, 
saith: That the declaration of Maris Rhoads, the plaintiff’s intestate, 
in the application for the policy of insurance, in the second count of 
the plaintiff’s declaration mentioned, to wit, that the party—mean- 
ing the said Maris Rhoads, the plaintiff's intestate—is now, to wit, 
at the time of the making of the said application, in good health, of 
sound body and mind, and does ordinarily enjoy health, was 
not false and untrue, and it is not true that the said Maris Rhoads 
was not, at the time of the making of the said application and of the 
making and issuing of the said — licy of insurance, 
based thereon, in good health, of sound body and mind, and that he 
did not ordinarily enjoy good health in manner and form as 
the defendant in and by its said plea in that behalf alleged. And 
this the plaintiff prays may be inquired of by the country. 

15. And the plaintiff, as to the defendant’s plea of non-assumpsit, 
saith similiter ei issue. 

16. No tender. 

17. No accord and satisfaction. 

R. T. CORNWELL, 
F. C. HOOTON, 
A Att'ys. 
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85 (Endorsed:) No. 43. April sess, 1881. C. C. U. S., E. D. 
of Pa. Rhoads, adm’x, &c., vs. Continental Life Insurance 
Company. Replication. Hooton, Cornwell. Filed August 12, 1882. 


56 And afterwards, to wit, on the 16th day of August, A. D. 

1882, the defendant, by its attorney, comes into our said court 
here and files its rejoinders and demurrers to plaintiff’s declara- 
tion as follows, to wit: 


C. C. U. S., E. D. of Pa. April sess., 1881. 
Robs, Adm'x, 
0 No. 43. 


vs. 
THE CONTINENTAL LIFE Ins. Co. 


Rejoinders. 

And the defendants, as to the third, fourth, fifth, sixth, eleventh, 
and twelfth pleas of the defendant’s, and which the plaintiff hath 
prayed may be inquired of by the country, do the like. 

SAMUEL ©. PERKINS, 
Def ts’ Att'y. 
Per J. G. B. 


57 C. C. U. S., E. D. of Pa. 
Roa bps, Ad ministratrix, vs. THE CONTINENTAL Lire Ins. Co. 


And tlie deſendants say that the replications of the plaintiff to 
the first, second, seventh, eighth, ninth, tenth, thirteenth, and four- 
teenth pleas of defendants are not sufficient in law. 

First. And the defendants state and show to the court here the 
following causes of demurrer to the said replication to the said first 
plea—that is to say, that the said replication is double in this, that 
the plaintiff hath alleged that the said Maris Rhoads, the plaintiff’s 
intestate, had not theretofore had the disease insanity and was not 
insane at the time the policy of insurance was issued, and also be- 
cause the allegation of the plaintiff in the said replication ought to 
have been laid in the disjunctive and not in the conjunctive, and also 
that said replication tends to raise an immaterial issue, inasmuch as 
if the defendants should join issue thereon, and should on the trial 
prove that the said Maris Rhoads, the plaintiff’s intestate, had 

theretofore had the disease insanity, though not that he was 
58 insane at the time the policy of insurance was issued, or the 

reverse, such issue must be found for the plaintiff, although 
it would be manifest that the said policy must be void, and, there- 
fore, the plaintiff could have no right to maintain the action. 

Second. And the defendants state and show to the court here the 
following causes of demurrer to the said replication te the said sec- 
ond plea—that is to say, that the said replication is double in this, 
that the plaintiff hath alleged that the said Maris Rhoads, the plain- 
tiff’s intestate, had not theretofore had the disease insanity, and was 
not insane at the time the policy of insurance was issued, and also 


because the allegation of the plaintiff in the said replication ought,;, 
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to have been laid in the disjunctive and not in the conjunctive, and 
also that said e tends to raise an immaterial issue, inas- 
much as if the defendants should join issue thereon, and should on 
the trial prove that the said Maris Rhoads, the plaintiff’s intestate, 
had theretofore had the disease insanity, though not that he was in- 
sane at the time the policy of insurance was issued, or the reverse, 
such issue must be found for the plaintiff, although it would be 
manifest that the said policy must be void, and therefore the plain- 
tiff could have no right to maintain the action. 
59 Third. And thedefendantsstate and show tothecourt here the 
following causes of demurrer tothe said replication to the said 
seventh plea—that is to say, that the said replication is—double in 
this, that the plaintiff hath alleged that the said policy of insurance, 
in the said seventh plea mentioned, was not obtained by the fraud, 
covin, and wrongful concealment of certain material information, 
which ought then to have been communicated to the defendants, 
and by the misrepresentation of the said Maris Rhoads, the plain- 
tiff's intestate, and also because the allegations of the plaintiff in 
the said replication ought to have been laid in the disjunctive, and 
not in the conjunctive, and also that the said replication tends to 
raise an immaterial issue, inasmuch as if the defendants should join 
issue thereon, and should on the trial prove that the said policies 
were obtained by the fraud, covin, and wrongful concealment of the 
said plaintiff’s intestate, — not by his misrepresentation, such 
issue must be found for the plaintiff, although it would be manifest 
that the policies must be void, and therefore the plaintiff could have 
no right to maintain the action. 

Fourth. And the defendants state and show to the court here the 

following cause of demurrer to the said replication to the said 
60 eighth plea—that is to say, that the said replication is double 

in this, that the plaintiff hath alleged that the said policy 
of insurance in the said eighth plea mentioned was not obtained 
by the fraud, covin, and wrongful concealment of certain material 
information, which ought then to have been communicated to the 
defendants, and by the misrepresentation of the said Maris Rhoads, 
the plaintiff’s intestate, and also because the allegations of the 
plaintiff in the said replication ought to have been laid in the dis- 
Junctive, and not in the conjunctive, and also that the said repli- 
cation tends to raise an immaterial issue, inasmuch as if the defend- 
ants should join issue thereon, and should on the trial prove that 
the said policies were obtained by the fraud, covin, and wrongful 
concealment of the said plaintiff’s intestate, though not by his mis- 
representation, such issue must be found for the plaintiff, although 
it would be manifest that the policies must be void, and therefore 
the plaintiff could have no right to maintain the action. 

Fifth. And the defendants state and show to the court here the 
following causes of demurrer to the said replication to the said ninth 
place—that is to say, that the said replication is double in this, 

that the said plaintiff hath alleged that the said policy of in- 
61 —_— surance, in the said ninth plea mentioned, was not obtained 
2 “es defendants by the fraud and misrepresentation of 
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Maris Rhoads, the plaintiff’s intestate, as to the health of the said 
Maris Rhoads and as to his freedom from any disorder, infirmity, 
and weakness, and as to the diseases with which the said Maris 
Rhoads had been afflicted, and by the suppression by the said Maris 
Rhoads of facts in regard to his health, to wit, that the said Maris 
Rhoads had theretofore and then still had the disease of insanity, 
and also because the allegations of the plaintiff in the said replica- 
tion ought to have been laid in the disjunctive, and not in the con- 
junctive, both as respects the two principal branches of the plea, to 
wit, first, fraud and misrepresentation ; and second, suppression of mu- 
rial facts, and as respects the subdivisions of said principal branches, 
teand also that the said replication tends to raise an immaterial issue, 
inasmuch as if the defendants should join issue thereon and should, 
on the trial, prove that the said policies were obtained by the fraud 
and misrepresentation of the said plaintiff’s intestate as to either 
one of the subdivisions of said principal branch of said plea, — 
not as to any of the others, and though not by the ——— y 
the said plaintiff’s intestate of either one of the facts alleged to be 

suppressed, to wit, the previous insanity of said plaintiff’s in- 
62 testate and his insanity at the time of the making of said ap- 

plication and of the issuing of said policy, such issue must 
be found for the plaintiff, although it — be manifest that the 
policy must be void, and therefore the plaintiff could have no right 
to maintain the action. 

Sixth. And the defendants state and show to the court here the 
following causes of demurrer to the said replication to the said tenth 
plea—that is to say, that the said replication is double in this, that 
the said plaintiff hath alleged that the said policy of insurance in 
the said tenth plea mentioned was not obtained from the defend- 
ants by the fraud and misrepresentation of Maris Rhoads, the plain- 
tiff’s intestate, as to the health of the said Maris Rhoads and as to his 
freedom from any disorder, infirmity, and weakness, and as to the 
diseases with which the said Maris Rhoads had been afflicted, and 
by the suppression by the said Maris Rhoads of facts in regard to 
his health, to wit, that the said Maris Roads had theretofore and 
then still had the disease of insanity, and also because the allega- 
tions of the plaintiff in the said replication ought to have been laid 
in the disjunctive, and not in the conjunctive, both as respects the 
two principal branches of the plea, to wit, first, fraud and misrep- 
resentation ; and second, suppression of material facts and as re- 

2 the subdivisions of said principal branches, · and also 
63 that the said replication tends to raise an immaterial issue, 
inasmuch as if the defendant should join issue thereon and 
should, on the trial, prove that the said policies were obtained by 
the fraud and misrepresentation of the said plaintiff’s intestate as 
to either one of the subdivisions of said principal branch of said 
plea, though not as to any of the others, and though not by the 
ee by the said plaintiff’s intestate of either one of the facts 
alleged to be suppressed, to wit, the previous insanity of said plain- 
tiff’s intestate and his insanity at the time of the making of said 
application and of the issuing of said policy, such issue must be 
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found for the plaintiff, although it would be manifest that the policy 
must be void,and therefore the plaintiff could have rio right to 
maintain the action. 

Seventh. And the defendants state and show to the court here the 
following causes of demurrer to the said replication to the said thir- 
teenth plea—that is to say, that the said replication is double in this, 
that the plaintiff hath alleged that it is not true that the said Maris 
Rhoads was not, at the time of the said making of the said applica- 
tion and of the making and issuing of the said policy of insurance 
in the said plea mentioned, in good health, of sound body and 

mind, and that he did not ordinarily enjoy good health, and 
64 also because the allegations of the plaintiff in the said repli- 

cation ought to have been laid in the disjunctive and not in 
the conjunctive, and also that the said replication tends to raise an 
immaterial issue, inasmuch as if the defendants should join issue 
thereon, and should on the trial prove that the said Maris Rhoads 
was not, at the time of the making of said application and of the 
making and of the issuing of the said policy of insurance, in good 
health, of sound body and mind, but not that he did not ordinarily 
enjoy health, or should prove that the said Maris Rhoads did 
not ordinarily enjoy good health, but not that he was not, at the 
time of the making of said application and of the making and issu- 
ing of the said — — policy of insurgyce, in good health, 
of sound body and mind, such issue must be found for the plaintiff, 
although it would be manifest that the policies must be void, and 
therefore the plaintiff could have no right to maintain the action. 

Eighth. And the defendants state and show to the court here the 
following causes of demurrer to the said replication to the said four- 
teenth plea—that is to say, that the said replication is double in 
this, that the said plaintiff hath alleged that it is not true that 
the said Maris Rhoads was not, at the time of the said making 

of the said application and of the making and issuing of 
65 the said policy of insurance in the said plea mentioned, in 

good health, of sound body and mind, and that he did not 
ordinarily enjoy good health, and also because the allegations of the 
pleintiff in the said replication ought to have been laid in the dis- 
junetive and not in the conjunctive, and also that the said replica- 
tion tends to raise an immaterial issue, inasmuch as if the defend- 
ants should join issue thereon, and should on the trial prove that 
the said Maris Rhoads was not, at the time of the making of said 
application and of the making and issuing of the said policy of in- 
surance, in good health, of sound body and mind, but not that he did 
not ordinarily enjoy good health, or should prove that the said 
Maris Rhoads did not ordinarily enjoy good health, but not that he 
was not, at the time of the making of said application and of the 
making and issuing of the said — policy of insurance, 
in — health, of sound body and mind, such issue must be found 
for the plaintiff, although it would be manifest that the policies 
must be void, and, therefore, the plaintiff could have no right to 


maintain the action. 
SAM’L C. PERKINS, 
Atty for Def t. 
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66 (Endorsed :) 43. April sess. 1881. C. C. U. S., E. D. of Pa. 

Ann Eliza Rhoads, adin'x, vs. The Continental Life Ins. Com- 
pany of Hartford, Conn. Defendant’s rejoinders and demurrers to 
replications of plaintiff to defendants’ pleas. Filed Aug. 16, 1882. 
S. C. Perkins. 


67 And afterwards, to wit, on the 25th day of August, A. D. 
the plaintiff, by her attorneys, comes into our said court here 
and files her joinder in demurrer, as follows, to wit: 


Joinder in Demurrer to Replication. 
In C. C. U. S., E. D. of Pa. Apr. Sess., 1881. 
Ruoaps, Adm'r'x, &c., 
v8. No. 43. 


CoNTINENTAL Lire Ixs. Co. 
And the plaintiff says that the replications to the first, second, 


seventh, eighth, ninth, tenth, thirteenth, and fourteenth pleas of the 
defendant are sufficient in law. ; 
F. C. HOOTON, 


R. T. CORNWELL, 
NF Ait ys. 
(Endorsed:) No. 43. April sess., 1881. Rhoads, adm’r’x, &c., us. 


Continental Life Ins. Company. Joinder in demurrer to replication. 
Hooton, Cornwell. Filed August 25, 1882. 


68 And afterwards, tu wit, on the 12th day of October, A. D. 

1882, this cause coming on tobe heard upon demurrer, and was 

ed by counsel for the respective parties, whereupon the court 
ordered the demurrer to be overruled. 


69 And afterwards, to wit, on the 14th day of October, A. D. 
1882, the defendant, by its attorney, comes into our said court 
here and files its rejoinders, as follows, to vit: 


Rejoinders. 
C. C. U. S., E. D. of Pa. April Sess., 1881. 
RRHOA DS, Adm'r' x, 


v8. No. 43. 
THE ConTINENTAL LiFe Ins. * 


And the defendants, by leave of the court first had and obtained 
as to the replications to Ist, 2nd, 7th, 8th, 9th, 10th, 13th, and 14th 
leas of the defendants, and which the plaintiffs hath prayed may 
— inquired of by the country, do the like. 
SAM’L C. PERKINS, 
Def'ts’ Att'y. 
(Endorsed:) No. 43. April sess., 1881. C. C. U. S., E. D. of Pa. 
Rhoads, adm’r’x, vs. The Continental Life Ins. Co. Rejoinders. 
Filed October 14, 1882. S. C. Perkins. 
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70 And afterwards, to wit,on the 2nd day of April, A. D. 1883, 

the defendant-, by is attorney, comes into our said court, and, 
leave having been first had and obtained, files additional pleas, as 
follows, to wit: 


71 C. C. U. S., E. D. of Pa. April Sess., 1881. 


Ruoaps, Adm’x, ; 
v8. N No. 43. 


CoNTINENTAL Lire Ins. Co. or HAR Tron, Conn. 


The defendant-, by Samuel G. Perkins, their attorney, under leave 
of the court in that behalf first had and obtained, file the ſollow ing 


leas: 

K 18. As to the first count of plaintiff’s declaration, that the policy 
of insurance issued by defendants on the life of plaintiff’s intestate, 
and therein mentioned and set forth, was issued by the defendants 
and accepted by the plaintiff’s intestate upon, inter alia, the follow- 
ing — — condition and agreement, to wit: That in case the said 
insured (meaning thereby the said Maris Rhoads, the plaintiff's in- 
testate) should become so far addicted to any habit as to impair the 
health seriously said policy shall be absolutely null and void. And 
the defendants say that the said Maris Rhoads, long before his death, 
had become so far addicted to the habit of not king sufficient nour- 
ishment to sustain life as to impair his health seriously, insomuch 
that in truth and in fuct he died of inanition. 

Wherefore defendants say that said policy of insurance became 
and was absolutely null and void in law. And this defendants are 
ready to verify. 

19. As to the second count of plaintiff’s declaration, that the pol- 

icy of insurance issued by defendants on the life of plaintiff s 
72 intestate, and therein mentioned and set forth, was issued by 

the defendants and accepted by the plaintiff’s intestate upon, 
inter alia, the following express condition and agreement, to wit: 
That in case the said insured (meaning thereby the said Maris 
Rhoads, the plaiutiff's intestate) should become so far addicted to 
any habit as to impair the health seriously said policy shall be ab- 
solutely null and void. And the defendants say that the said Maris 
Rhoads long before his death had become so far addicted to the habit 
of not taking sufficient nourishment to sustain life as to impair 
his health seriously, insomuch that in truth and in fact he died of 
inanition. 

Wherefore defendants say that said policy of insurance became 
and was absolutely null and void in law. And this defendants are 


ready to verify. 
‘ r SAM’L C. PERKINS, 
Att y for Defis. 


73 (Endorsed :) 43. April sess, 1881. C. C. U. S., E. D. of 
Pa. Rhoads rs. Continental Life Ins. Co. Defendants’ addi- 
tional pleas. Filed April 2, 1883. S. C. Perkins. 
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74 And afterwards, to wit, on the 3rd day of April, A. D. 1883, the 
plaintiff, by her attorneys, appear- in open court and move- the 

court to strike off the additional pleas of defendant, and the said mo- 
tion having been argued by the counsel for the respective parties 
the court order the additional plea of defendant- to be stricken off; 
whereupon the counsel for the defendant- excepts. — 

And thereupon it is ordered that a jury come to try the issue 
joined in this cause. | 

And on the day and year last aforesaid came the parties afore- 
said, and the jurors of the jury afuresaid being called likewise came, 
to wit: 


1. Thomas Ashmead. 7. Moses Anderson. 

2. Frederick Collins. 8. Theodore Frothingham. 
3. George Evans. 9. George W. Burton. 

4. Augustus L. Ruhe. 10. Dennis Bauman. 

5. Thomas A. Boyd. 11. James Nichol. 

6. Joseph Le Bar. 12. Jacob Seitz. 


Who are duly empanelled, returned chosen, tried, and sworn or 
affirmed to speak the truth in the issue joined, &c. 


75 And on the day and year last aforesaid the jurors aforesaid, 

upon their oaths or affirmations aforesaid, respectively do say 
that they find for the plaintiff, and assess the damages at five thou- 
sand five hundred — sixty eight 759, dollars ($5,568.66). 

And thereupon, for as much as the court here is not as yet advised 
about giving judgment of and upon the premises, day 1s therefore 
given to the said parties to be before the court in four days, to wit, 
on the 7th day of April, in the year aforesaid, for hearing judgment 
of and upon the premises, because the said court here is not yet ad- 
vised thereupon. 

At which day, to wit, the 7th day of April, A. D. 1883, before the 
judges of said court, comes the said Ann Eliza Rhoads, administra- 
trix, &c., by her attorneys aforesaid, whereupon the premises being 
seen and fully understood by the court here, and mature delibera- 
tion being had thereon, its considered that the said Ann Eliza 

Rhoads, administratrix, do recover from the said The Con- 
67 tinental Life Insurance Company of of Hartford, Connecticut, 

her damages aforesaid found by the said jurors in form afore- 
said, to wit, five thousand five hundred and sixty-eight pr dollars 
($5,568.66), and also adjudged to the said Ann Eliza Rhoads by the 
court here at her — for her suid costs and charges, which said 
damages in the whole amount to the sum of es 


And afterwards, to wit,on the 2nd day of June, A. D. 1883, the 
defendant-, by its attorney, file the following bill of exceptions, to 
wit: 


77 Bill of Exceptions. 


Be it remembered that in the April sessions, No. 43, A. D. 1881, 
came Ann Eliza Rhoads, administratrix of Maris Rhoads, late a citi- 
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zen of the State of Pennsylvania, deceased, into the circuit court of 
the United States for the eastern district of Pennsylvania, and im- 
pleaded The Continental Life Insurance e of Hartford, Con- 
necticut, a foreign corporation, incorporated by the laws of tne State 
of Connecticut, and a citizen thereof, in a certain plea of trespass on 
the case, &c., in which the said plaintiff declared (prout narr.), and 
the said defendants pleaded (prout pleas). And thereupon issue was 


joined between them. 


And afterwards, to wit, at a session of said court, held at the dis- 
trict aforesaid, before the Honorable William McKennan, circuit 


judge of the said court, on Tuesday, the third day of April, A. D. 


1883, the aforesaid issue between the said parties came to be tried 
by ajury of the said district for that purpose duly impannelled 
(prout list of jurors), at which day came as well the said plaintiff as 
the said defendant by their respective attorneys; and the jurors of 
the jury aforesaid impannelled to try the said issues being also called 
came and were then and there in due manner chosen and sworn or 
affirmed to try the said issue; and upon the trial the counsel 
78 of the said plaintiff put in evidence two policies of insurance 
made and executed by the defendants under the hand of their 
president, attested by their secretary, each dated Hartford, Connecti- 
cut, August 29th, 1877, No. 1832, in the sum of $2,000, and No. 
26229 in the sum of $3,000, upon the life of Maris Rhoads for his 
own benefit. (Prout copies of the same hereto annexed marked 
Exhibits A. and B). 
Also the applications produced by the defendants on call, — 
by Maris Rhoads, dated Springfield, . 21st, 1877, upon which 
the policies were issued (prout copies of the same hereto annexed, 


marked Exhibits C and D). 


Also receipts for the premiums on said policies paid the compan 
from the time of the issuing of the policies to November 29th, 1880 
Eand F. (prout copies of the same hereto annexed, marked Exhibits 

and F.). 

And called Morton Chase, who testified that the insured died De- 
cember 2d, 1880, in bed, at his home, in Springfield township, Dela- 
—. . Pennsylvania; that he was buried about four days after 

11s death. 

Witness also testified that March 29th, 1883, he had subpœnaed 
Dr. Samuel Bartleson, the attending physician of the insured at the 
time of his death, but that he was confined to his house with three 
of his ribs broken by a recent accident, and that Mr. Rigby, the un- 
dertaker at the burial of the insured, is now deceased. 


Plaintiff then put in evidence the proofs of death produced by de- 
fendants on call (prout copy of the same marked Exhibit G). 


It was admitted that the blanks for the proofs of death were sent 
by Mr. Aller, the agent in Philadelphia of the company defendant, 
to F. C. Hooton, Esq., plaintiff’s attorney, mber 11th, 

79 1880, and the proofs of death were sent by Mr. Hooton to 
Mr. Aller, February 22nd, 1881, and that he forwarded them 
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to the company at Hartford, Connecticut, February 23rd, 1881, and 
that they were duly received by the company. 


Plaintiff then put in evidence letter from Mr. Hooton to R. E. 
Beecher, secretary of the company defendant, produced by defend- 
ants on call, dated May 28th, 1881, and the answer of Mr. Beecher, 
dated June Ist, 1881 (prout copies of the same marked Exhibits H 
and I). : 


Plaintiffs then closed. 


Defendants’ counsel then moved for a nonsuit, upon the ground 
that the policies both contain these conditions: That in case the 
said insured shall die by his on hand, either sane or insane, * * * 
then this policy shall be null, void, and of no effect.” And pro- 
vided “That in every case where this policy shall cease, or be or be- 
come null and void, all payments thereon shall be forfeited to said 
company, except that, if the said insured shall die by his own hand 
during the continuance of this policy, all premiums that shall have 
been _— by said company hereon shall be returned to the said 
assured.” 


The court thereupon refused the motion for a nonsuit ; to which 
ruling the defendants then and there excepted, and this first bill of 
exceptions is sealed. 


Defendants then offered in evidence copy of the plaintiff’s bill of 
particulars (original withdrawn by leave of the court March 1, 1882), 
dated July Ist, 1881, signed by F. C. Hooton, a for the 
plaintiff, and furnished to defendants’ attorney about the middle of 

the same month (prout copy of the same marked Exhibit J), 
80 as showing an admission on the part of the plaintiff that the 

insured, at the time the policies were taken out, was not of 
such sound mind as would enable him to make a contract, and that 
he continued insane until the day of his death. 


Which offer was objected to by the plaintiff and overruled by the 
court; to which ruling the defendants then and there — and 
this second bill of exceptions is sealed. ; 


Defendants then offered in evidence the certificate of the attend- 
ing physician annexed to the proofs of death (prot copy of the same 
Exhibit G No. 2), furnished by the plaintiff to the company defend- 
ant under the requirements of the policy, to show the cause of the 
death, said certificate containing the following: “11. State the dis- 
ease of which deceased died and any important facts connected 
therewith. Was it complicated by any on disease? If so, by 
what disease, and for how long? Wasa post-mortem examination 
made, by whom, and with what results?” “Ans. The patient be- 
came insane (melancholia), and refused to take sufficient nourish- 
ment and died of inanition. No.” 


To the admission in evidence of which certificate plaintiff ob- 
jected as incompetent. 
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The court thereupon overruled the offer; to which ruling the de- 
fendants then and there excepted, and this third bill of: exceptions 
is sealed. 


Defendants then closed. 
81 The court then charged the jury as follows: 


McKeEwnaN, C. J. 


This is an action brought by Ann Rhoads, administratrix of 
Maris Rhoads, against the Continental Liſe Insurance . of 
Hartford, Connecticut, to recover the amounts of two policies of in- 
surance upon the life of the decedent, dated August 29th, 1877, and 
which were to remain in force down to the time of his death, upon 
condition that the amounts of premiums stated in the ge 

were paid at the times when they were required to be paid by the 
terms of the policies. 

It is shown by the receipts of the defendants that these pay- 
ments were made down to the 29th of November, 1880, inclusive, 
and that Mr. Rhoads died in December following, before any other 
payment became due. 

t is further shown that a short time after Mr. Rhoads’ death 
proofs of loss, which were required by the rules of the company, 
were furnished to the company. 

This is enough to entitle the plaintiff to recover the amounts of 
the policies, unless something has been shown by the defendants as 
a reason why they should not meet this liability. There is no evi- 
dence, as the court regards it, against the sufficient proof of the 
plaintiff’s right to recover. If you believe, therefore, the evidence 
offered by the plaintiff—and there is no reason why you should 
not—the plaintiff is entitled to recover the amounts of these two 

licies, with interest, from the time fixed—ninety days after the 

ate when the proofs of loss were furnished. 

We are — by the defendant’s counsel to instruct you on 

the following points: 
82 Ist. That it appearing from Ans. 11 in the certificate of 

the attending p “op which is attached to and forms 
part of the proofs of death furnished by the pl’ff under the require- 
ments of the policy, to wit: “11. State the disease of which de- 
ceased died and any important facts connected therewith. Was it 
complicated by any other disease? Ifso, by what disease and for how 
long? Wasa post-mortem examination made, by whom, and with 
what results?” “Ans. The patient became insane (melanchoila) and 
refused to take sufficient nourishment and died of inanition. No“ 
that the insured died by his own hand insane, the plaintiff can at most 
only recover the amount of ti premiums paid upon the policies in 
suit, as stated in the letter of the secretary of the company dated 
June Ist, 1881, to Col. F. C. Hooton. 

That point is answered as follows : The certificate of the physician 
was offered and admitted in evidence as an essential part of the 
proof of death required by the rules of the defendants to be fur- 
nished py fhe representatives of the insured. It is to be considered 
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only as evidence that the plaintiff has complied with this require- 
ment and is entitled to maintain her suit in so far as —— 
with it may so entitle her, and not as an admission by the plaintiff 
of the truth of the physician's statement as to the eause of death or 
of the mental condition of the insured at that time. 

The point is thereſore refused. 

It is for you, therefore, in the view that the court take of the 
physician’s certificate to say that there is no evidence that all the 

conditions im by these policies were not complied with. 
83 Also, 2d. That if the jury find for the plaintiffs the defend- 

ants are entitled to have the premiums for the two quarters 
constituting the balance of the year ending Aug. 29, 1881, deducted 
from the amounts insured. 

This point is refused. 

We do not take the view of the contract which he does. We are of 
opinion that the plaintiff was not bound to pay, and, therefore, is not 
subject to a deduction of any portion of the premiums which accrued 
after his death. It is, however, true that by the terms of the original pol- 
icy the premiums were for a year in advance, and the policy was upon 
the payment of a year’s premium extended to the end of that year. 
As it appears by the receipts of the company for premiums paid, a 
change was made by which the annual premiums were made quar- 
terly premiums, and at the beginning of each quarter the insured 
might pay, and the company would receive, a quarter’s premium in 
advance, and the policy was extended to the end of the quarter cov- 
ered by the premiums so paid. 

So that we are of opinion that the insured here did all that he 
was required to do by his contract to keep this policy alive, and that 
the plaintiff is entitled to recover the amount. 

Counsel will submit a calculation to you. 


84 And thereupon the counsel for defendants did then and 
there except to the aforesaid charge of the court, as follows: 


1. There was error in refusing defendants’ first point. “That it 
appearing from Ans. 11 in the certificate of the attending physician, 
which is attached to and forms part of the proofs of death furnished 
by the pl'ff under the requirements of the policy, to wit: ‘11. State 
the disease of which deceased died and any important facts con- 
nected therewith. Was it complicated by any other disease. If so, 
by what disease and for how long? Wasa post-mortem examina- 
tion made, by whom, and with what results?’ ‘Ans. The patient 
became insane (melancholia), and refused to take sufficient nourish- 
ment and died of inanition. No’—that the insured died by his 
own hand, insane, the plaintiff can at most only recover the amount 
of the premiums paid upon the policies in suit as stated in the letter 
of the secretary of the company, dated June Ist, 1881, to Col. F. C. 
Hooton.” | 

2. There was error in charging the jury, in answer to defendants’ 
first point, that The certificate of the physician was offered and 
admitted in evidence as an essential part of the proof of death re- 
quired by the rules of the defendants to be furnished by the repre- 
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sentatives of the insured. It is to be cousidered only as evidence 
that the plaintiff has complied with this requirement, and is entitled 
to maintain her suit in so far as compliance with it may so entitle 
her, and not as an admission by the plaintiff of the truth of the 
physician’s statement as to the cause of death, or of the mental con- 
dition of the insured at that time.” 
85 3. There was error in refusing defendants’ second point, 
“That if the jury find for the plaintiffs the defendants are 
entitled to have the premiums for the two quarters constituting the 
— of the year ending Aug. 29, 1881, deducted from the amounts 
insured.” 

4. There was error in charging the jury, in answer to defendants’ 
second point, We do not take the view of the contract which he 
does. We are of opinion that the plaintiff was not bound to pay, 
and therefore is not subject to a deduction of any portion of the 

remiums which accrued after his death. It is, however, true that 
y the terms of the original policy the premiums were for a year in 
advance, and the policy was upon the payment of a year’s premium 
extended to the end of that year. As it appears by the receipts of 
the company for premiums paid a change was made by which the 
annual premiums were made quarterly premiums, and at the begin- 
ning of each quarter the insured might pay, and the company would 
receive, a quarter’s premium in advance, and ti policy was ex- 
tended to the end of the quarter covered by the premiums so paid. 
So that we are of opinion that the insured here did all that he 
was required to do by his contract to keep this policy alive, and 

that the plaintiff is entitled to recover the amount.” 

86 And inasmuch as the said charge and opinion, so excepted 
to, do not appear upon the record the said counsel for the 

said defendants did then and there tender this bill of exceptions to 
the charge and opinion of the said court, and requested the seal of 
the judge aforesaid should be put to the same according to the form 
of the statute in such case made and provided. And thereupon the 
aforesaid judge at the request of the said counsel for the defendants 
did put his seal to this bill of exceptions, 3 to the aforesaid 
3 such case made and provided, this 19th day of April, A. 


Nore.—Verdict for plaintiff, $5,568 % 
| W. McKENNAN, * J 


87 Exuisit A. 


Copy. 
No. 1832. 6 


Continental Life Insurance Company of Hartford, Conn. 


This policy of insurance witnesseth that the Con- 
Non-forfeiture lite tinental Life Insurance Company, in consideration 
policy. of the representations made to them in the applica- 
tion for this policy, and of the annual premium of 
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one hundred fourteen dollars,“ to be paid to said 
company on or before the 29th day of August in 
each and every year during the continuance of this 
policy, do insure the life of Maris Rhoads (herein- 
after called the insured), of Springfield, in the county 
of Delaware, State of Pennsylvania, for the benefit of 
Annual premium. Maris Rhoads aforesaid (hereinafter called the as- 
sured), in the sum of two thousand dollars, for the 
23 term of his life; the said sum insured to be paid, at 
the office of said company, in Hartford, Conn., within 
ninety days after due notice and satisfactory evi- 
dence of the death of the said insured during the 
continuance of this policy, and of the just claim of 
ihe assured (or proof of interest, if assigned or held 
as security) — 2 this policy, dedueting therefrom 
ail indebtedness to the said company on account of 
this policy, if any, then existing. 

Provided always, and it is hereby declared to be 
“Payable. the true intent and meaning of this policy, and the 
same is granted by the company and accepted by 


$114.62 cash each the assured upon the following express conditions 
12 months, f 
ke 29, 1577. and agreements: 


First. That in case the said insured shall, without 
the consent of this company previously obtained, in 
writing, pass beyond the settled limits of the United States (except- 
ing, in time of peace and general heath, into the settled portions of 
the British provinces of the two Canadas, Nova Scotia, and New 
Brunswick, or, by the usual routes and means of public conveyance, 
to those portions of Europe lying north of the forty-second parallel 
of north latitude and west of the fortieth meridian of longitude east 
from Greenwich, or by railroad to California); or shall, without such 
previous consent, visit, between the first day of July and the first 
day of November, those parts of the United States which lie south 
of the thirty-seeond parallel of north latitude, or south of the paral- 
lel of thirty-six degrees and thirty minutes of north latitude, within. 
twenty-five miles of the Mississippi river or one hundred miles of 
the Atlantic coast; or shall, without such previous consent, pass to 

or west of the Rocky Mountains (except by railroad 


Without profits. 


Term. to California); or shall enter upon a voyage upon 
the high seas (except as a passenger, by the usual 
Life. routes and means of public conveyance, between any 


Atlantic ports in the United States within the before- 

mentioned limits, or between such last-mentioned 
ports and any Atlantic port in Europe lying north of the forty- 
second parallel of north latitude); or, as a mariner, engineer, fire- 
man, conductor, brakeman, or employé in any capacity, enter upon 
service on any sea, sound, inlet, river, lake, or railroad, or enter into 
any military or naval service whatsoever (the militia not in actual 
service excepted); or shall, without such previous consent, be per- 
sonally employed in the manufacture or transportation of gun- 
powder or fire-works, or of highly inflammable or explosive sub- 


ANN ELIZA RHOADS, ADMINISTRATRIX, &C. 37 


stances, or in submarine operations, mining, or blasting; or shall 
become so far intemperate or addicted to any vice or habit as to 
inipair the health seriously or permanently, or induce delirium 
tremens; or shall be convicted of felony; or shall die by his own 
hand, either sane or insane, or by the hands of justice, or in, or in 
consequence of, a duel, or of the violation of any law of the several 
States, or of the United States, or of any government within whose 
limits he may come—then this policy shall be null, void, and of no 
effect. 

Second. That the answers, statements, and decla- 
rations contained in, or indorsed upon, the applica- 
tion for this insurance, which application is hereby 
referred to and made part and parcel of this con- 
tract, as if fully herein recited, and upon the faith 

Sum insured. Of which this agreement is made, are warranted b 
: the assured to be true in all respects, and that if this 
$2,000. policy has been obtained by or through any fraud, 
misrepresentation, or concealment, said policy shall 
be absolutely null and void. 

Third. That this policy shall not take effect, nor 
become binding on the company, until the advance 

remium hereon shall have been actually paid dur- 
ing the lifetime of the insured ; and no premium on 
this policy shall be considered as paid unless a receipt shall be 
given therefor, signed by the president or secretary of the company ; 
and that if the said assured shall not pay the said annual premiums 
on or before noon of the several days hereinbefore mentioned for 
the payment of the same, or shall not pay, at maturity, any notes 
or obligations given for the cash portion of any premium, or — 
thereof, then, and in every such case, this policy shall cease and de- 

termine, and said company shall not be liable for the payment of 
the sum insured, or any part thereof, except as hereinafter provided. 

Fourth. That if, after the receipt by this company of three or 
more annual premiums upon this policy, default shall be made in 
the payment of any subsequent premium when due, then, notwith- 
standing such default, this company will convert this policy into a 
paid-up policy, agreeably to the table of paid-up insurance given 
upon the back of this policy: Provided, That this policy shall be 
transmitted to and received by this company, and application made 
for such conversion, within one year after such default. 

Fifth. That in every case where this policy shall cease, or be or 
become null and void, all payments thereon shall be forfeited to said 
company, except that if the said insured shall die by his own hand, 
during the continuance of this policy, all premiums that shall have 
been received by said company hereon shall be returned to the said 
assured; and that, if assi — the original instrument, or an at- 
tested copy thereof, shall sent to said company for record and 
acknowledgment. 

Sixth. That this policy may be withdrawn and cancelled by the 
company at any time while in transit, or while in the hands of the 
agent, and previous to payment of the premium. 
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Seventh. That no claim shall. exist under this policy unless due 
notice and satisfactory proof of death shall be presented, in writing, 
to the officers of said company at the home office, in Hartford, Conn., 
within two years after the death of the person whose life is hereby 
insured, and that the time within which any suit shall be brought 
against said company, on any claim under this policy, is hereby 
limited to two years from the time when the right of action accrues. 

In witness whereof the said Continental Life Insurance Compan 
have, by their president and secretary, signed and delivered this 
contract, in the city of Hartford, this twenty-ninth day of August, 
one thousand eight hundred and eighty-one. 

(Signed) J. S. PARSONS, President. 
(Signed) RGBERT E. BEECHER, Secretary. 


Agents of the company are not authorized to make, 
Life of another. alter, or discharge contracts, to waive forfeiture of 
policies, or to receive premiums when overdue. 


88 é Proofs of Death Required. 


First. A certificute from the physician who attended the party 
during his last sickness, stating particularly the nature of the 
disease, its duration, and the time of death. 

Second. A certificate of a disinterested uaintance of the de- 
ceased, certifying to the time and fact of his death, and that he or 
she was the person insured by that name in this company. 

Third. A certificate from the undertaker or sexton and clergy- 
man who officiated at the funeral of the deceased, and saw the body 
interred. 

Fourth. A certificate from some intimate friend of the deceased 
respecting his age and the continuance of his temperate habits up 
to the time of death. 

These several certificates should be sworn to before a magistrate 
or other officer qualified to administer an oath or affirmation; also 
a certificate from the secretary of state or clerk of court that tlie 
— who administered the oath or affirmation is duly author- 

to do so. 3 

In case of death immediate notice should be given to the com- 
pany, either direct or through the nearest agent, and the number 
and date of the policy stated. . 

The premiums on this policy are payable at the office of the 
company in Hartford, Conn.; but, if paid to an agent, the insured 
will please take notice that no receipt for the premiums on this 
policy is valid unless signed by the president or secretary of the 
company, and countersigned by the agent named therein, on or 
before the date when said premium is*due, and the date of the 
e e must be that on which the premium is actually 
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at the option of the company, and should be applied for at the 
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home office; such 1 to be accompanied with satisfactory 
evidence of health. 

This policy does not take effect or become binding until the first 
premium has been actually = 

The person insured by this policy has permission to travel, by 
the usual routes and means of public conveyance, and reside in any 
settled of the United States and Canadas, except west of the 
Rocky Mountains and except south of the thirty-second parallel of 
latitude, or south of the parallel of thirty-six degrees and thirty 
minutes, within twenty-five miles of the Mississippi river or one 
hundred miles from the Atlantic coast, between July 1 and Novem- 
ber 1. He has also permission to pass by railroad to, and reside in, 
California, to pass as a passenger to Europe, and travel or reside in 
those parts of the eastern hemisphere lying north of the parallel of 


* forty-two degrees of north latitude and west of the fortieth meridian 


. 


of east longitude. 
Permits for travel or residence beyond these limits, or for pro- 
hibited occupations, must be applied for at the home office. 


[Endorsed 15 Copy. Non-forfeiture life policy. Stock. No. 1832. 
Continental Life Insurance Company, of Hartford, Conn. Assur- 
ance on the life.of Maris Rhoads. Age, 59; amount, $2,000; date, 
Aug. 29, 1877; term of life, —; annual premium, $114.52; extra do., 


* 


Jos. G. Cummins, agent. Register I, page —. 
The Continental. 
Paid-Up Insurance upon Table G, Annual Life. 


The following table shows the amount, per $1,000 original in ur- 
ance, for which a paid-up policy will be granted after from three 
to ten annual premiums have been paid upon the annual life non- 
participating plan: 


8 a K e 3 i 4 2 
J 22 f * 7 ” Mk Og . 3 
- * * 2 “ 4 * * 3 9 ra 


me 8 


Age. 


—— 
BB... «dao cone 
— 
2 0 coe 


— A AGRI A MR Rm Ri MN 
ed 
2 
: 8 n 
f 
* 
1 
5 
* 


11 
1 
22 


7 . 5 > * „ 4 * — 
* * * i * e i a r 89 2 
3 — RN 2 ** 3 ee, 1 . ö e 5. a 
ae 2 oh See 3 N 1 :* 2 . ite Re ge N 
; 5 ‘ 5 * b 9 ae 


Nn ne a a 


BE. 20 ono 
6 


* * 22 8 2 
“ * * it Sty Pe * 
9 * 2 r to 


eo — , , . NEN AMR NLR A I 
* 


—— 
— sce 


1 


——— 
288 —— 
3 
58. 
3 


„50% 2 „ „ 


S S828 R RN 8 2888382828888 88 88888888 


S8 PSZPSBISSZELSSESSESESRESSSLSSSSSRSSISSSSEE 


ESS 


SS 


Norx.—The amount after any additional payment will be stated upon — 
to the home office. 
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89 Exninrr B. 


Copy. 5 
No. 26229. $3,000. 


Continental Life Insurance Company of Hartford, Conn. 


This policy of insurance witnesseth that. the Con- 
Ha tinental Life Insurance Company in consideration of 
With profits, the representations made to them in the application 
for 1 , and of the annual premium of two 
Annual pree hundred and nineteen dollars,* to be paid to said 
mium. company or or be‘ore the twenty-ninth day of August, 
in each and every year during the continuance of 
$219.00. this policy, do insure the life of Maris Rhoads (here- 
a inafter called the insured), of Springfield, in the 
county of Delaware, State of Pennsylvania, for the 
*Pavable, benefit of Maris Rhoads aforesaid (hereinafter called 
NN the assured), in the sum of three thousand dollars, 
for the term of his life; the said sum insured to be 
$219.00cash. paid, at the office of said company, in Hartford, 
Each I2 months Conn., Within ninety days after due notice and satis- 
from Aug., factory evidence of the death of the said insured dur- 
29th, 1877. ing the continuance of the policy, and of the just 
claim of the assured (or proof of interest, if assigned 
or held as security), under this policy, deducting 
therefrom all indebtedness to the said company on 
account of this policy, if any, then existing. 
Term. Provided always, and it is hereby declared to be 
the true intent and meaning of this policy, and the 
same is granted by the company and — by the 
assured upon the following express conditions and 
agreements : 
Sum insured, First. That in case the said insured shall, with- 
out the consent of this company previously obtained, 
5 * — beyond the — limits 1 the 
$3,000. ni tates (excepting, in time of peace and gene- 
ral health, into the settled portions of the British 
provinces of the two Canadas, Nova Scotia, and New 
Brunswick, or, by the usual routes and means of public conveyance, 
to those portions of Europe lying north of the forty-second parallel 
of north latitude, and west of the fortieth meridian of longitude east 
from Greenwich, or by railroad to California); orshall, without such 
previous consent, visit, between the first day of July and the first 
day of November, those parts of the United States which lie south 
of the thirty-second parallel of north latitude, or south of the parallel 
of en degrees and thirty minutes of north latitude, within 
twenty-five miles of the Mississippi river or one hundred miles of 
the Atlantic coast; or shall, without such previous consent, pass to 
or west of the Rocky Mountains (except by railroad to California) ; 
or shall enter upon a voyage upon the high seas (except as a pas- 
8 usual routes and means of public conveyance, between 


Cash Contribution 


Life. 
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any Atlantic ports in the United States within the before-mentioned 
limits, or between such last-mentioned ports and any Atlantic port 
in Europe lying north of the forty-second purallel of north latitude) ; 
or, as a mariner, engineer, fireman, conductor, brakeman, or employé 
in any capacity, enter upon service on any sea, sound, inlet, river, 
lake, or railroad, or enter into any military or naval service what- 
soever (the militia not in actual service excepted) ; or shall, without 
such previous consent, be personally employed in the manufacture 
or transportation of gunpowder or fire-works, or of highly inflam- 
mable or explosive substances, or in submarine operations, mining, 
or blasting; or shall become so far intemperate or addicted to any 
vice or habit as to impair the health seriously or permanently, or 
induce delirium tremens; or shall be convicted of felony; or shall 
die by his own hand, either sane or insane, or by the hands of justice, 
ur in, or in consequence of, a duel, or of the violation of any law of 
the several States, or of tlie United States, or of any government 
within whose limits he may come—then this policy shall be null, 
void, and of no effect. | 

Second. That the answers, statements, and declarations contained 
in, or indorsed upon, the application for this insurance—which ap- 
plication is hereby referred to and made part and parcel of this con- 
tract, as if fully herein recited, and upon the faith of which this 
agreement is made—are warranted bf the assured to be true in all 
respects, and that, if this policy has been obtained by or through 
any fraud, misrepresentation, or concealment, said policy shall 
absolutely null and void. 

Third. That this policy shall not take effect nor become binding 
on the company until the advance premium hereon shall have been 
actually paid during the lifetime of the insured; and no premium 
on this policy shall be considered as paid unless a receipt shall be 
given therefor, signed by the — or secretary of the company ; 
and that, if the said assured shall not pay the said annual premiums 
on or before noon of the several days hereinbefore mentioned for the 
— of the same, or shall not pay, at maturity, any notes or ob- 

igations given for the cash portion of any premium or part thereof 
then, and in every such case, this policy shall cease and determine, and 
said company shall not be liable for the payment of the sum insured, 
or any part thereof. 

Fourth. That in every case where this policy shall cease, or be or 
become null and void, all payments therebn, and all dividend cred- 
its accruing therefrom, shall be forfeited to said company, except 
that, if the said insured shall die by his own hand during the con- 
tinuance of this policy, all premiums that shall have been received 
by said company hereon shall be returned to the said assured; and 
that, if assigned, the original instrument, or an attested copy thereof, 
shall be sent to said company for record and acknowledgment. 

Fifth. That this policy may be withdrawn and canceled by the 
company at any time while in transit, or while in the hands of the 
agent, and previous to payment of the premium. 

Sixth. That if, after the recipt by this company of two or more 
annual premiums upon this policy, default shall be ade in the pay- 
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ment of any subsequent premium when due, then, notwithstanding 
such default, this company will convert this policy into a non-par- 
ticipating “ paid-up ” policy for as many dollars as its then present 
value will purchase as a single net premium: Provided, That this 
policy shall be transmitted to and received at the home office of this 
company, and — made for such conversion within one year 
after such default. 7 
In witness whereof the said Continental Life Insurance Company 

have, by their president and secretary, signed and delivered this 
contract in the city of Hartford, this twenty-ninth day of August, 
one thousand eight hundred and seventy-seven. 

Signed) J. S. PA NS, President. 

Signed) ROBERT E. BEECHER, Secretary. 


Agents of the company are not authorized to make, 
Lifeofanother. alter, or discharge contracts, to waive forfeiture of 
policies, or to receive premiums when overdue. 


90 Proofs of Death Required. 


First. A certificate from the physician who attended the party 
during his last sickness, stating particularly the nature of the disease, 
its duration, and the time of death. fy 

Second. A certificate of a disinterested acquaintance of the de- 
ceased, certifying to the time and fact of his death, and that he or 
she was the person insured by that name in this company. 

Third. A certificate from the undertaker or sexton and clergyman 
ir at the funeral of the deceased, and saw the body in- 
terred. 

Fourth. A certificate from some intimate friend of the deceased, 
respecting his age and the continuance of his temperate habits up 
to the time of death. 

These several certificates should be sworn to before a magistrate 
or other officer qualified to administer an oath or affirmation ; also 
a certificate from the secretary of state or clerk of court that the 
aes who administered the oath or affirmation is duly author- 
ized to do so. 

In case of death immediate notice should be given to the com- 
pany, either direct or through the nearest agent, and the number 
and date of the policy stated. 

The premiums on this policy are payable at the office of the com- 
pany, in Hartford, Conn.; but, if paid to an agent, the insured will 
please take notice that no receipt for the premiums on this policy is 
valid unless signed by the president or secretary of the company, 
and countersigned by the agent named therein, on or before the date 
when said premium is due; and the date of the counter-signature 
must be that on which the premium is actually paid. 

Renewals, when the premium has not been promptly paid, are at 
the option of the company, and should be applied for at the home 
office; such application to be accompanied with satisfactory evidence 
of good healthy | 
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This policy does not take effect or become binding until the first 
premium has been actually paid. 
If this policy is assigned, evidence of such assignment must be 
sent to the company. 


The person insured by this policy has permission to travel, by | 


the usual routes and means of public conveyance, and reside in any 
settled parts of the United States and Canadas, except west of the 
Rocky Mountains, and except south of the thirty-second parallel of 
latitude, or south of the parallel of thirty-six degrees and thirty 
minutes, within twenty-five miles of the Mississippi river or one 
hundred miles of the Atlantic coast, between July 1 and November 
1. He has also permission to pass by railroad to and reside in Cali- 
en as a passenger to Europe, and travel or reside in those 
parts of the eastern hemisphere lying north of the parallel of forty- 
two degrees of north latitude and west of the fortieth meridian of 
east longitude. — ; | 

Permits for travel or residence beyond these limits, or for prohib- 
ited occupations, must be applied for at the home office. 


Endorsed:] Copy. Lifeannual policy. No. 26229. Continental 
Life Insurance Company of Hartford, Conn. Assurance on the life 
of Maris Rhoads. Age, 59; amount, $3,000; dated, Aug. 29, 1877 ; 
term of life —; annual premium, $219.00; policy, $1—$220. J. G. 
Cummins, agent. Register B 2, page —. 


91 Exuisit C. 


& consisted of one of the printed blanks of the insurance company 
not filled up, except with the name, residence, and occupation of the 
insured, for whose benefit “self” & “sum to be insured $2.000, 
premium $114.52, term life, plan, table G,” and the following refer- 
ences : 

“See appl’n No. 26229.” 

“For terms of exchange vide app'n No. ——.” 

“ For med. ex’m’n see No. 26229.” 


The paper was endorsed in same form as the application No. 
rp * the necessary variations of detail. It was specified as 
“Form 31.” 
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E, No. 1. 


Policy No. 1882. 


Annual premium, $114.52. 
Cash part of premium, $114.52. 
Total cash, 114.62. 


Received amount as above this 
29th day of Aug., 1877, by Jos. G. 
Cummins, ag’t. 


N. B.—No agent has. authority in any case to chan 


Orricze or tus CONTINENTAL 

LIFE INSURANUE COMPANY, 

of Hartford, Conn. 

: Hartford, Aug. 29, 1877. 

Received (as per margin) the first annual — 
ment on policy No. 1582 insuring the life of 
Maris Rhoads until Aug. 27, 1878; but this re- 
ceipt shall not be valid nor under said policy 
binding unless payment is made, as stated in the 

n ＋ „ the lifetime of ity 4. a 

sured, a countersigned .. 
Cummins, agent at Media, Pa. 


ROB'T E. BEECHER, Secretary. 
the terms of this receipt, to 


waive or ne payment of premium, or to render binding or continue any poli 
of — eg wed countersigning the receipts issued from the office of the —— 


Hartford, upon act 


receipt of the premium. 


ev 


E, No. 2. 


Policy No. 1882. 
Annual premium, $114 52. 
Received amount as above this 


20th day of Aug., 1877, by Jos. G. 
Cummins, ag’t. 


N. B.—No agent has authority in any case to change 
payments, or to render binding or continue any 
ance, except ty countersigning the receipts issued from the office of t 


waive or 


Orrice or ros CONTINENTAL 
LIFE INSURANCE COMPANY, 

R. form 4. of Hartford, Conn. 
Hartford, Aug. 29, 1877. 

Received (as per margin) the 2d payment, due 
Aug. 29, 1878, — poliey No. 1882, ineuring the 
life of Maris Rhoads until Aug. 29, 1879; but 
this receipt shall not be valid unless payment is 
made, as stated in the margin hereof, at or befure 
noon of the day when due, and this receipt coun- 
tersigned by J. G. Cummins, t at Media, Pa. 


ROT E. BEECHER, Secretary. 


the terms of this receipt, to 
licy of insur- 
Co., at Hart- 


ford, upon actual receipt of payments on or before day when due 


— — 


G. 
Policy No. 1882. 
Annual premium, $29.78. 
Received amount as above this 


2%h day of Aug., 1879, by Jos. G. 
Cummins, ag’t. 


N. B.—No agent has authority in any case to change 


waive or 
ance, except 
ford, upon 


E, No. 3. 


Orrice or run CONTINENTAL 
LIFE INSURANCE COMPANY, 
R. form 4. of Hartford, Conn. 
Hartford, Aug. 29, 1879. 
Received (as per margin) the lst a ad pay- 
ment, due Aug. 29, 1879, on policy No. 1832, in- 
suring the life of Maris Rhoads until Nov. 29, 
1879 ; mony ps gee. — * —— unless 
ment is made, as stated in margin hereof, 
— the day when due, and this 
receipt countersigned by J. G. Cummins, agent 


at Media, Pa. 
ä ROB'T E. BEECHER, Secretary. 


the terms of this receipt, to 
of insur- 


ments, or to render binding or continue an 
nn 
actual receipt of payments on or before day when due. 


— 


ee nee * 
3 * N * * 
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E, No. 4. 


G. 
Policy No. 1882. 
Annual premium, $29.78. 
Received amount as above this 


20th day of Nov., 1879, by J. G. 
Cummins, ag’t. | 


* 


Orrics or TrHE CONTINENTAL 
LIFE INSURANCE COMPANY, 
R. form 4. of Hartford, Conn. 3 
Hartford, Nov. 29, 1879. 


Received (as per margin) the 2d q’r, 8d pay- 
ment, due Nov. 29, 1879, on policy No. 1882, in- 
suring the life of Maris Rhoads until Feb’y 29, 
1880; but chis receipt shall not be valid unless 
payment is made, as stated in the margin hereof, 
at or before — of ye da mye — and this 
receipt countersigned by J. G. Cummins, agent 
at Media, Pa. 

ROB'T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 


waive or postpone payments, or to render binding or continue an 


policy of insur- 


ance, except by countersigning the receipts issued from the office of the Co, at Hart- 
ford, upon actual receipt of payments on or before day when due. 


E, No. 5. 


G. 
Policy No. 1832. 
Annual premium, $29.78. 
Received amount as above this 
28th day of Feb’y, 1880, by H. C. 
Aller, ag’t. 


F. 


N. B.—No agent has authority in any case to 


Orrice or THE CONTINENTAL 
LIFE INSURANCE COMPANY, 
R.form 4. of Hartford, Conn. 

Hartford, Feb’y 20, 1880. 
Received (as per margin) the — ment, due 
Feb’y 29, 1056 en poliey No. 1852 insuring the 
liſe of Maris Rhoads until May 29, 1880; but 
this receipt shall not be valid unless payment is 
made, as stated in the margin hereof, at or before 
noon of the day when due, and this receipt coun- 
tersigned by J. G. Cummins, agent at Media, Pa. 

ROB’T k. BEECHER, Secretary. 


change the terms of this receipt, to 


waive or postpone payments, or to render binding or continue any policy of insur- 
ance, except by cuuntersigning the receipts issued from the office of the Co., at 
ford, upon actual receipt of payments on or before day when due. 


Policy No. 1832. 
Annual premium, $29.78. 
Received amount as above this 


28th day of May, 1880, by H. C. 
Aller, ag’t. 


E, No. 6. 


Orrice or THE CONTINENTAL 
LIFE INSURANCE COMPANY, 
R. form 4. of Hartford, Conn. 
Hartford, May 29, 1880. 
Received (as per margin) the 4th q’r, 3d pay- 
ment, due May 29, 1880, on policy No. 1832, in- 
suring the life of Maris Rhoads until Aug. 29, 
1880; but this receipt shall not be valid unless 
payment is made, as stated in the margin hereof, 
at or before noon of the day when due, and this 
receipt countersigned by H. C. Aller, agent at 
Phila., Pa. 
ROB'T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 


waive or 


e payments, or to render 


binding or continue 


postpon an licy of insur- 
ance, except by countersigning the receipts issued from the office of. the Ca. at Hart- 


ford, upun 


actual receipt of payments on or before day when due. 
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E, No. 7. 


G. 
Policy No. 1882. 
Annual premium, $29.78. 


Received amount as above this M 


28 day of Aug., 1880, by H. C: Al- 
ler, ag t. 


— 


* 


Orrice or tHe CONTINENTAL 
LIFE INSURANCE COMPANY, 
R. form 4. of Hartford, Conn. 
Hartford, Aug. 29, 1880. 

Received (as per margin) the Ist q’r, 4th : 
ment, on: 4 No. 1522 — the li oof 

aris Rhoads until Nov. 29, 1880; but this re- 
ceipt shall not be valid unless payment is made, 
as stated in the margin hereof, at or before noon 
of the day when due, and this receipt counter- 
signed by H. C. Aller, agent at Phila., Pa. 


ROB’T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 


waive or postpone payments, or to 


render binding or continue any policy of insur- 


ance, except by countersigning the receipts issued from the office of the Co., at Hart- 


furd, upon actual receipt of payments on or befure day when due, 


E, No. 8. - 


— — — 


— — — 


G. 
Policy No. 1882. 
Annual premium, 829. 78. 
Received amount as above this 


29th day of Nov., 1880, by H. C. 
Aller. 


— 


Orrice or ru CONTINENTAL 
LIFE INSURANCE COMPANY, 
R. form 4. of Hartford, Conn. 
Hartford, Nov , 29, 1880. 

Received (as per margin) the 2d q’r, 4th pay- 
ment on policy No. 1832, insuring the life of 
Maris Rhoads until Feb’y 28, 1881; but this re- 
ceipt shall not be valid unless payment is made, 
as stated in the margin hereof, at or before noon 
of the day when due, and this receipt counter- 


signed by H. C. Aller, agent at Phila., Pa. 
ROB’'T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 
— 


waive or postpone payments, or to 


r binding or continue any policy of insur - 


ance, except by countersigning the receipts issued from the office of the Co., at Hart- 
ford, upon actual receipt of payments on or befure day when due. 


ee et — — 


—— a tee — — — — — —ä— tj ——— — 


F, No. 1. 


> 


Policy No. 26229. 


Annual premium, $219.00. 
Cash part of premium, $219.00. 
Total cash, $219.00. 


Received amount as above this 
29th day of Aug., 1877, by Jos. G. 
Cummins, ag’t. 


N. B.—No agent has authority in any case to chan 
of premiums, or to render binding or continue any policy 
countersigning the receipts issued from the office of Co. 


waive or postpone pa 
of insurance, except 
at 


Orricr or tus CONTINENTAL 
LIFE INSURANCE COMPANY, 
R. form 9. of Hartford, Conn. 
Hartford, Aug. 29, 1877. 
Received (as per n) the first annual pay- 
ment on policy No. » insuring the life of 
Maris Rhoads until Aug. 29, 1878; but this re- 
ceipt shall not be valid nor render said policy 
binding unless payment is made, as stated in the 
margin hereof, during the lifetime of the said in- 
sured, and this receipt countersigned by J. G. 
Cummins, agent at Media, Pa. 
OB’T B. BEECHER, Secretary. 


the terms of this receipt, to 


Hartford, upun actual receipt of the premium. 


R 
8 oe, pate. 2 
n * 
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Received amount as above this 
29th day of Aug., 1878, by Jos. G. 
Cummins, ag’t. 


97 F, No. 2. 
A. ’ Orrice or THe CONTINENTAL 
N LIFE INSURANCE COMPANY, 
Policy No. 26229. R. form 9. of Hartford, Conn. 

1 a ** Hartford, Aug. 29, 1878. 

nnual premium, 0. Received (as in margin) the 2d ment, due 
Dividend reduction, $22.28. Aug. 29, 1878, on — 0. 26220 insuring the 
Am't actually rec’d, $196.77. lite of Maris Rhoads until Aug. 29, 1879; but 


this receipt shall not be valid unless payment is 
made, as stated in the margin hereof, ator before 
noon of the day when due, and this receipt coun- 
tersigned by J. G. Cummins, agent at Media, Pa. 
B’T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 
waive or postpone payments, or to render binding or continue any policy of insur- 
ance, except by countersigning the receipts issued from the office of the Co., at Hart- 
ford, upon actual receipt of payments on or before day when due. 


F, No. 3. 


A. 
Policy No. 26229. 


Annual premium, $56.94. 
Dividend reduction, $5.55. 
Am't actually rec’d, $61.39. 


Received amount as above this 
28th day of Aug,, 1878, by Jos. G. 
Cummins, ag’t. 


Orrics or THE CONTINENTAL 
LIFE INSURANCE COMPANY, 
R, form 9. of Hartford, Conn. 
Hartford, Aug. 29, 1879. 


Received (us in margin) the Ist q'r, 8d pay- 
ment, due 9 29, 1879, on policy No. 26229, in- 
suring the life of Maris Rhoads until Nov. 29, 
1879; but this receipt shall not be valid unless 
payment is made, as stated in the margin hereof, 
at or before noon of the dey when due, and this 
receipt countersigned by J. d. Cummins, agent 
at Media, Pa. 

ROB'T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 
waive or postpone payments, or to render binding or continue any policy of insur- 
ance, except by countersigning the receipts issued from the office of the Co., at Hart- 
ford, upon actual receipt of payments on or before day when due. 


F, No. 4. 


A. 
Policy No. 26229. 
Annual ium, $56.94. 
Dividend reduction, $5.55. 
Am't actually rec’d, 851. 39. 
Received amount as above this 


4 29th day of Nov., 1879, by Jos. G. 


Orrice or tHE CONTINENTAL 
LIFE INSURANCE COMPANY, 
R. form 9. of Hartford, Conn. 
Hartford, Nov. 29, 1879. 
Received (as in margin) the 2d A he 8d pay- 
ment, due Nov. 29, 1879, on policy No. 
suring the life of Maris Rhoads until Feb'y 29, 
1880; but this receipt shall not be valid unless 
payment is made, as stated in the margin hereof, 
at or before noon of the day when due, and this 
receipt countersigned by J. G. Cummins, agent 
at Media, Pa. 
ROB’T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 
waive or ay apse payments, or to render binding or continue any policy of insur- 
4 ance, except by countersigning the receipts issued from the office of the Co., at Hart- 
* ford, upon actual receipt of payments on or before day when due. 
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98 F, No. 5. 
A. Orrice or tus CONTINENTAL 
3 Fc — — — 
U * e orm 9. n. 
. Hartford, Feb’y 29, 1880. 
Annual premium, $56.94. Received (as in n) the 8d q’r, 8d pay- 
Dividend reduction, $5.55. ment, due Feb. 29, 1880, on policy No. 
Am’t actually rec'd, $51,39. insuring the life of Maris Rhoads until May 29, 


1880; but this receipt shall not be valid unless 
Received amount, as above, this | payment is made, as stated in the margin A 

28th day of Feb’y, 1880, by H. O. at or before noon of the day when due, and this 

Aller, ag’t. receipt countersigned by J. G. Cummins, agent 

at Media, Pa. 

F. ROB T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 
waive or postpone payments, or to render binding or continue any policy of insurance, 
except by countersigning the receipts issued from the office of the Co., at Hartford, 
upon actual receipt of payments on or before day when due. : 


ee * 


F, No. 6. 
A. Orricse or tHE CONTINENTAL 
LIFE INSURANCE COMPANY, 
Policy No. 26229. R. form 9. Of Hartford, Conn. 
4 8 Hartford, May 29, 1880. 
nnual premium . Received (as in margin) the 4th q’r, 3d — 
Dividend reduction, $5.55. ment on 4a No. , — the life 77 
Am't actually rec’d, $51 39. Marie Rhoads until | Aug. 20, 1880 ; . 
shall not be v un ment 
Received amount, as above, this | us — in the margin hereof, — before noon 
28th day of May, 1880, by H. O. of the day when due, and this receipt counter- 
Aller, ag’t. signed by H. C. Aller, agent at Phila., Pa. 
F. ROB’'T E. BEECHER, Secretary. 


N. B.—No agent has authurity in any case to change the terms of this receipt, to 
ni ve or postpone payments, or to render binding or continue any policy of insurance, 
except by countersigning the receipts issued from the office of the Co., at Hartford, 
upon actual receipt of payments on or before day when due. 


F, No. 7. 
A. Orrics or tus CONTINENTAL 
LIFE INSURANCE COMPANY, 
Policy No. 26229. R. form 9. Of Hartford, Conn. 
** Hartford, Aug. 29, 1880. 
Annual premium : Received (as in margin) the Ist q’r, 4th pay- 
Divid reduction, $6.34. ment on alley No. —— the tite of 


Am't actually rec'd, $50.60. Maris ope a —— — 1880 ; vary pa re- 
ceipt shall not be v un yment is made, 
Received amoant, as 9 this | as — in the margin hereof, at or befure noon 
28d day of Aug., 1880, by H. O. of the day when due, and this receipt counter- 
Aller, ag't. signed by H. C. Aller, agent at Phila., Pa. 

F. ROB'T B. BEECHER, secretary. 


N. B.—No agent has authority in any «ase tv change the terms of this receipt, to 
waive or postpone payments, or to render binding or continue any policy of insurance, 
except by countersigning the receipts issued from the office of the Co., at Hartford, 
upon actual receipt of payments on or before day when due. 
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99 F, No. 8. 
A. . Orrice or tar CONTINENTAL 
LIFE INSURANCE COMPANY, 
Policy No. 26229. R. form 9. Of Hartford, (‘onn. 
1 — Hartford, Nov. 29, 1880. 
— — . Received (as in margin) the 2d q'r, 4th pay- 
Dividend reduction, $6.84. ment on abe No. 22220 — the life of 


Am’t actually rec’d, $50.60. Maris Rhoads until Feb’y 28, 1881; but this re- 
ceipt shall not be valid unle-s payment is made, 
Received amount, ue above, this | as stated in the margin hereof, at or before noon 
29th day of Nov., 1880, by H. C. of the day when due, and this receipt counter- 
Aller. signed by H. C. Aller, agent at Phila., Pa. 
ROB'T E. BEECHER, Secretary. 


N. B.—No agent has authority in any case to change the terms of this receipt, to 
waive or postpone payments, or to render binding or continue any policy of insurance, 
except by countersigning the receipts issued from the office uf the Co., at Hartford, 
upon actual receipt of payments on or befure day when due. 


100 Copy. 
Exuisit G. 
Continental Life Insurance Company. 
No. 1. 
Claimant's Certificate. 
All answers must be in affiant’s own handwriting. 


Notice is hereby given to the Continental Life Insurance Com- 
pany, of Hartford, Conn., that Maris Rhoads, of Springfield, Dela- 
ware Co., Penn., is dead; that said Maris Rhoads was the same per- 
son whose life was assured by said company by their policies Kos. 
26229, 1832, dated Aug. 29, 1879, for the sum of $3,000 and 2,000; 


that all premiums due prior to his decease had been duly paid upon 
said policies; that deceased did not violate any of the conditions of 
said policies, either in respect to residence, occupation, or otherwise; f 


that the undersigned is the legal owner of said policies, and has a 
good and valid interest to the amount assured in the liſe of said de- 2 
—— and, in proof of claim under said policies, doth answer as Hi 
ollows: : 
1. Name of deceased? Maris Rhoads. 
2. Residence since date of policy? Springfield, Delaware Co., 
enna. 
3. Occupation at date of assurance? Farmer. 
4. Occupation since assurance was effected? Farmer. 
5. Place and date of birth? Born March 12, 1818, Springfield, 
3 Del. Co., Penna. 
6. Whence is the date of birth derived—from family record or 
otherwise? Family record. 
Rte Place and date of death? Springfield, Del.Co., Penn., Dec. 2d, 
8. How long had you known deceased? 30 years. 


N * e r eee ee 
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9. State all the facts regarding cause and circumstances of death. 
An affection of the kidneys. . 

10. State the precise duration of the last illness of the deceased. 
Fifteen months. 

11. Had the deceased any previous disease; and, if so, when, and 
what was the nature and duration of the same? No. 

12. Were his habits of life correct, sober, and temperate? Had 
they always been so? If not, to what extent did he use spirituous 
liquors—wine, malt liquors, opium, chloral, or any other narcotic? 


es. 

13. Did the deceased die by his own hand, or in consequence of 
a duel, or the violation of any law, or had he been convicted of a 
felony? No. 

14. Had the deceased any other insurance on his life? If so, state 
in what companies, and for what amounts, and the dates of the poli- 
cies respectively. No. 

15. Did the deceased, during the term of assurance, reside outside 
the limits allowed by the policy? Ifso, when and where? No. 

16. Name and residence of every physician who attended or pre- 
scribed for deceased during the last year prior to death, or since he 
became out of health? Dr. S. P. Bartleson, Clifton, Del. Co. 

17. Have the parents, or brothers, or sisters of the deceased ever 
been afflicted with insanity, or with pulmonary or other constitu- 
tional disease, hereditary in its character? One brother died thirty 
years ago of consumption. None ever insane. 

18. In what capacity, or by what title, do you make the claim? 
As administratrix. | 

19. Are you legally entitled to receive the entire amount payable 
on the policy? I am. 

Signed) ANN ELIZA RHOADS, 
Administratriz. 


ANN ELIZA RHOADS, ADMINISTRATRIX, 40. 


Residence: Springfield, Del. Co., Penna. 
Dated at Springfield, Del. Co., Penn., this sixth day of Jan., 1881. 


Oath. 


STATE OF PENNSYLVANIA, } ais 
County of Delaware, : 


On this sixth day of January, A. D. 1881, personally appeared 
before me the above-named Ann Eliza Rhoads, to me —.— and 
made oath that the foregoing statements by her made are true and 
full, to the best of her knowledge, recollection, and belief. 
(Signed) WM. McCORMICK, 
Justice of the Peace. 


(Official authority of Wm. McCormick, as justice of the peace, duly | 
certified to by Isaac Johnson, prothonotary. 
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101 No. 2. 
Attending Physician’s Certificate. 
All answers must be in the physician’s own handwriting. 


1. How long coun) Mee been a practising physician, and where did 
you receive = medical education? 26 years. Jefferson Medical 
College, Philadelphia. 

2. Name of deceased? Maris Rhoads. 

8. Occupation? Farmer. a 

4. How long had you been acquainted with deceased? 30 ——— 

5. How long have you been his usual medical adviser? Were 
you his attending physician during his last illness and up to time of 
death? About 12 years. Yes. 3 ; 

6. Had the deceased any other medical attendant to your knowl- 
edge? If so, give name and address? No. 

i Was the deceased afflicted with any chronic disease? If so, 
what disease, and fer what period? Calculus in the kidney; since 
June, 1879. ° 

8. Date of first visit? Oct. 2d, 1879. . 

9. Date of last visit? Dec. Ist, 1880. f 

10. Place and date of death? Springfield, Del. Co., Dec. 2, 1880. 

11. State the disease of which deceased died, and any important 
facts connected therewith. Was it complicated by any other disease? 
If so, by what disease, and for how long. Was a post-mortem exami- 
nation made? By whom, and with what results? The-patient be- 
came insane (melancholia) and refused to take sufficient nourishment, 
and died of inanition. No. 

12. Was the deceased strictly temperate? Was the death caused 
proximately or remotely by the use of intoxicating drinks, opium, or 
any other narcotic? Yes. No. 

3. Was there any special cause, proximate or remote, for the 
death in the habits, occupation, residence, family history, personal 
constitution, or previous diseases of deceased? No. 

14. Was there any hereditary disease, either in the immediate or 
collateral branches of the family? If so, state what, and which 
members. No. 

15. Have you stated all the material facts relating to the sickness 
of * eee — N 

State real and apparent age of deceased. 63 years. 
(Signed) 8. P. BARTLESON, M. D. 


Dated at Clifton Heights, this 7th day of January, 1881. 


Oath. 


STaTe OF PENNSYLVANIA, oy 
4 of Delaware, ” 


On this seventh day of ay: A. D. 1881, personally appeared 
before me the above-named S. P. Bartleson, M. D., a physician in 
regular standing, and made oath that the answers by him above 


py 


py 


| 
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made and subscribed are true and full, to the best of his knowledge 
and belief,and that he has concealed no material fact from the com- 


pany. . 
(Signed) WM. McCORMICK, 


102 No. 3. 
Intimate Friend’s Certificate. 


All answers must be in affiant’s own handwriting (who must be a 
responsible householder). 


1. Name of deceaded. Maris Rhoads. 

2. How — have you known deceased? Twenty-five years. 

3. Place and date of death. Springfield, 12 mo., 2d, 1880. 

4. Age of deveased at death. Sixty-three. 

5. Was the deceased insured in the Continental Life Insurance 
Company? Number, date, and amount of policy. Yes. No. 26229, 
Aug. 29, 1877, $3,000, and No. 1832, Aug. 995 1877, $2,000. 

6. State all the facts within your knowledge relating to the cause 
of death. Was the disease which caused death chronic or long con- 
tinued previous to demise? An affection of the kidneys. About 15 


mos. 
7. Was the deceased in the habit of using spirituous liquor; if so, 
to what extent; and did it affect his health? No. 


8. What has been h— several occupations and h— places of resi- 
dence? Farming; Springfield, Del. Co., Pa. 
9. Have you any interest in the above policy No. 
(Signed) JOSEPH P. MARIS. 


Oath. 


STATE OF PENNSYLVANIA, \ * 
County of Delaware, ‘ 

On this sixth day of January, A. D. 1881, personally — —— be- 
fore me the above-named Joseph P. Maris and made oath that the an- 
swers by his above made and subscribed are true and full, to the best 
of his knowledge and belief. 

(Signed) WM. McCORMICK 
J. Peace. 


No. 4. 


| Undertaker’s Certificate. 
All answers must be in affiant’s own handwriting. 


1. Name of deceased. Maris Rhoads. 

2. Residence and occupation. Springfield, Del. county; farmer. 

3. Did you inter the body of said deceased, and do you know that 
it was the body of the person described in the accompanying state- 
ment of the claimant in this case, beyond adoubt? I did,and know 
it to be the body of Maris Rhoads. 


54 THE CONTINENTAL LIFE INS. CO. OF HARTFORD, CONN., vs. 


4. Date of birth. March 18th, 1818. 

5. Age at death. Height. 63 years; 5 feet 9}. 

6. Cause of death. Kidney disease and inanition. 

7. Place and date of death. Springfield, Del. county. 

8. Place and date of interment. Media Cemetery, Dec. 6, 1880. 
(Signed) GEO. H. RIGBY, Undertaker. 


Oath 


STATE OF PENNSYLVANIA, ek 
County of Delaware, 3 


On this nineteenth day of January, A. D. 1881, personally appeared 
before me the within-named George H. Rigby, undertaker, and made 
outh that the answers by him within made and subscribed are true 
and full, to the best of his knowledge and belief. 

[sxal..] (Signed) A. P. OTTEY, 
Notary Public. 


{Authority of A. P. Ottley as notary public duly certified.] 
No. 5. 


Certificate of Officiating Clergyman. 

I, Wim. M. Taylor, do hereby certify that I am the minister of the 
Episcopal church at Clifton, and that I officiated in my clerical ca- 

city on the sixth day of December, 18—, at the funeral of Maris 

hoads, who died at Springfield on the second day of December, 
1880. 

(Signed) WM. M. TAYLOR, 
Minister of St. Stephen’s Church. 


Sworn and subscribed before me, the 13th day of January, 1881, 


at Clifton Heights. 
WM. McCORMICK, 
J. Peace. 


103 Certificate of Local or State Agent. 


Date and amount of the last payment received upon said policy 
at your office. 

No. 1832s, 2, 29.78, II. C. Aller, Nov. ac. 

No. 26299, J, 50.600 “ 4 4 


Instructions. 


No. 1, elaimant's certificate, is to be executed by the person legally 
entitled to receive the money, who must state by what title he or she 
makes the claim—whether as the beneficiary named in the policy, or 
as executor or administrator of a deceased beneficiary, or as guardian 
or other legal representative of a minor, or as trustee or as assignee. 
In case of assignment, a sworn statement of interest must be made 
and a copy of assignment furnished. Executors, administrators, and 
_ guardians must send certified copies of their appointment and cer- 
tificate of qualification. Trustees, unless named in the policy, must 
exhibit their authority. | 
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No. 2, attending physician’s certificate, is to be executed by the 
physician attending the deceased in his or her last-illness. If more 
than one physician was employed, the certificate of each must be ob- 
pr a he entire certificate must be in the handwriting of the 
physician. 

o. 3, friend’s certificate, is to be executed by some responsible 
householder intimately acquainted with the deceased cognizant of 
his or her death and not interested in the claim. 

No. 4, undertaker’s certificate, is to be executed by the undertaker 
or sexton who interred the deceased. If necessary, it may, with 
slight change, be executed instead by the clergyman who officiated 
at the interment. 

When a policy payable by its terms to one beneficiary, if surviv- 
ing, has, by the death of such beneficiary, become payable to another, 
proof of the death of such first beneficiary must be furnished by 
affidavit of respectable persons well acquainted with such deceased 
beneficiary. * 

When a policy is payable to the children in general of a person, 
or to any other class of persons whose names are not separately men- 
tioned in the policy, proof must be furnished of how many children 
there are or of how many the class consists and the names and ages 
of the persons given. If any are minors, proof of the appointment 
of the guardian must be furnished. 
In cases of suicide, a certified copy of the verdict and of the evi- 

dence on which such verdict is based before coroners will invariably 
be required; and in all cases of sudden death, especially from un- 
known cause, the particulars and result of any investigation held in 
the case will be required. 

Every question must be distinctly and fully answered; and the 
company reserve the right to ask any further questions necessary 
under the circumstances of any particular case. 

Each certificate must be sworn to before an officer duly authorized 
to administer oaths, and his authority and the genuineness of his 
signature must be attested by the clerk of a court of record. 

If the oath be administered in a foreign country, the official char- 
acter of the person administering the same or of the clerk or other 
officer of a court certifying thereto must be authenticated by a con- 
sul or minister of the United States residing in such foreign country. 

If space upon the blanks is not sufficient for full and complete 
answers, such answers should be made upon a separate schedule. 


104 Exninir H. 


Copy. 
R. E. Beecher, 
Sec. Continental Life Ins. Co., Hartford, Connecticut. 

Deak Sir: I called at the office to-day of H. C. Aller, your agent 
at Philadelphia, with reference to the pa ment of the two Rhoads 
policies. e agree that Feb’y 22, 1881, I mailed the proofs to him 
and that Feb. 23, 1881, he mailed them to you. 
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As these seem to be facts, it follows that the 90 days expired about 
one week ago. If this is correct, to what may I on ae the delay? 


Y—, (Signed) | F. OOTON. 
West Chester, 5, 28, 1881. 
105 Exarsit I. 
(Copy.) 
J. S. Parsons, Pres. R. E. Beecuer, Sec’y- 


Continental Life Insurance Company, of Hartford, Connecticut. 


Stenographic. In reply to yours of May 28th. 


HARrronn, June 1, 1881. 
Mr. F. C. Hooton, West Chester, Pa. 

Dear Sir: In the matter of policies on the life of Maris Rhoads, 
deceased, being Nos. 26229 and 1832s, claim thereunder due this day, 
the proofs develop the fact that the death of the insured was self-in- 
flicted. This is not a risk assumed by the company, as will be ap- 
parent on examination of the contracts. In such event the contracts 
provide that the company shall return the amount of premiums act- 
ually received. The amount which has been paid the compan 
under No. 26229 is 8722.53. Amount paid under No. 1832s, $407.72. 

Upon the return of the policies discharged agreeably to the en- 
closed formed remittance of the amount due in each, as above stated, 


will be made. 
1053 Very respectfully, 
(Signed) BOB'T E. BEECHER, Sc. 
106 ExnHrsit J. 
Plaintiff's Bill of Particulars. 


In the Circuit Court of the United States. April Term, A. D. 1881. 


Ann ELIza Rnoabs, Adm’x [of] Maris Rhoads, Dec’d, 
v. 
THE CONTINENTAL LIE INSURANCE ComPANY oF HARr- No. 43. 
Fond, Connecticut, a Foreign Corporation. 


The plaintiff expects to prove on the trial of the above cause that 
on or about October 7, 1869, the decedent took out a ten years’ 
policy of insurance, known as an endowment policy, in said com- 
in the sum of five thousand dollars. For this a policy, No. 

1125, was given, the annual premium upon which was five hundred 
and ninety-four 1% dollars; that at the time said insurance was 
effected the defendant, by its agents, assured said decedent that for 
a period of four years from that time the annual payment would be 
1 to be half cash or other money and half note; that at the 
end of ſour po the cash or money payment would be terminated, 
and that all subsequent payments would be note payments, the 

annual profits of the company being sufficient to take up the 
107 notes given in the first four years and sufficient to take up 
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the subsequently given notes as they fell due, and that said notes 
would not pass into the hands of any third party who might 
demand payment therefor. | . 

That subsequently, on or about the first of April, A. D. 1872, and 
before the lapse of the aforesaid period of four years, said decedent 
consented to take out another policy in said company, No. 18510, for 
five thousand dollars, payable at death, the annual payment being 
three hundred and thirty-seven dd dollars. 

That the decedent, learning of the deceit that had been practised 
upon him, expostulated with one Joseph G. Cummings, the agent of 
said company, residing at Media, Delaware county, Pennsylvania; 
whereup[on] the said Cummings admitted to the said decedent, in 
writing, which writing the plaintiff expects to produce at said trial. 

That one Dunham, the general agent of the said company, with- 
held from the said decedent certain information. 

The plaintiff ex to prove that said interview with said Dun- 
ham occurred at the office of said Cummings, in Media, at the time 
the insurance No. 11125 was effected; that said Cummings was pres- 

ent, and that he, said Cummings, assisted in the deception 
108 of the decedent, and that Joseph G. Maris was present with 

said decedent and heard said conversation, to which he will 
testify. Said Cummings also admitted in the aforesaid writing that 
about the date of said writing said Joseph G. Maris had met one 
Norton, general agent of said company, who had explained every- 
thing to said Joseph G. Maris and satisfied him, and that he, said 
Joseph G. Maris, was now going to remain in the company, and that 
Arthur Burns was present and would remain in the re The 
plaintiff expects to prove on said trial that said Cummings knew of 
the intimacy of said Joseph G. Maris and said Anthony Burns and 
said decedent, and knew that they each claimed to have been de- 
ceived by the agents of said company. And the plaintiff expects to 
prove in said cause the misrepresentation and deception practised 
upon each of them as germain to the issue. 

Said plaintiff expects to prove that said Cummings was interested 
in procuring these insurances, he receiving therefor a percentage 
upon each and every payment made thereon to said company ; that 
to procure said insurances he was guilty of deception, in which he 

was aided and abetted by said Dunham, whom the plaintiff 
100 expects to prove was an officer of the company from Hart- 
ford. 7 

That said decedent paid to the said defendant upon the policy No. 
11125 all the premiums demanded of him, and paid them, with the 
interst computed thereon to this date, a large sum of money, to wit, 
the sum of seven thousand five hundred dollars, as set forth in the 
annexed statement. And said decedent paid upon the policy No. 
18510 all the payments demanded upon said policy, to wit, the sum 
of three thousand one hundred and twenty-nine pose dollars, as will 
be found in the annexed statement. 

The plaintiff will prove upon the trial of said cause that in August, 
A. D. 1877, when said policy No. 11125 was within about two years 
of becoming due, the decedent entered into some arrangement with 
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said defendant, by virtue of which arrangement said decedent was to 
be paid immediately three hundred and thirty dollars and to receive 
a policy, No. 1831, for one thousand dollars, payable in two years, 
and to surrender the policy No. 18510, and receive therefor two poli- 
cies, No. 26229, for $3,000, and No. 1832, for $2,000, both payable at 
the death of the decedent, and that upon both of these policies said 
decedent paid all the money demanded of him until the date of his 

decease ; that, with interest thereon, said decedent paid upon 
110 policy No. 26229 the sum of eight hundred and sixty-three 

tip dollars, and upon policy No. 1832 said decedent paid all 
the money demanded up to the date of his decease, to wit, the sum 
of five hundred and ninety-seven PY dollars, both of which will be 
found set forth in the annexed statement. 

The plaintiff expects to prove that the alteration in the policy No. 
18510 was greatly to the advantage of the defendant, in that that the 
laws of the State of Connecticut required a large pecuniary deposit 
with the proper department of said State in policy No. 18510, and a 
much smaller deposit in the two policies issued in the place thereof. 

The plaintiff expects to prove that the decedent died in December, 
A. D. 1880, insane; that the proofs of death required by said com- 
pany were fully made out and deposited with the proper agent at 

hiladelphia. 

That Dr. S. P. Bartleson, the decedent's pliysician, set forth that 
inanition was the immediate enuse of death; that in no way, shape, 
or form did the proofs set forth that the insured died from his own 
hand; but that in ninety days from the date the proofs of death were 
furnished said defendant; said defendant refused payment of said 
two policies upon the ground that said proofs set forth the fact that 

the deceased’s death was self-inflicted. 
111 The plaintiff will therefore claim that the intimate con- 
nexion between the sub-settlement and the final settlement is 
such that the defendant’s violation of his contract opens the entire 
question, and gives to the plaintiff the right to recover back all pay- 
ments ever made, with interest thereon from the date of each pay- 
ment. . 

The plaintiff will produce testimony to prove that the decedent 
was not possessed of such sound mind and judgment at the time of 
said alleged settlement in August, 1877, as would enable him to make 
a contract, and that he continued insane until the date of his death. 

The plaintiff will also prove that the decedent’s death was pro- 
duced by natural causes, and and that he did not die from suicide 
or by his own hand. 

The — will also offer in evidence upon said trial the proofs 
of death furnished to the company, and the written communication 
of said company declining payment. 

The plaintiff will also produce and offer upon the trial of said 
cause the various notes given by said decedent to said defendant 
and returned to said decedent by said defendant’s agent, sct forth in 
the within statement. | 

: F. C. HOOTON, 


Att’y for PUf. 
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112 (Endorsed:) 43. April sess.,1881. C. C. of U. S., E. dist. of 

Pa. Rhoads, adm’x, vs. Continental Life Ins. Co. of Hartford, 
Conn. Def’t’s bill of exceptions. Presented Ap’l 11, 1883. W. 
McKennan, cir. J. Filed June 2, 1883. 


113 lu the Circuit Court of the United States in and for the East- 
ern District of Pennsylvania, in the Third Circuit. April 
Sess., 1881. 


Ann ELIZA Ruoaps, Administratrix of Maris Rhoads, late 
a Citizen of the State of Pennsylvania, 
v8. 
Tue ConTINENTAL Lire INSURANCE Company or Harkt- No. 43. 
FORD, CoNNECTICUT, a Foreign Corporation, incorporated 
by the State of Connecticut. 


Know all men by these presents that we, The Continental Life In- 
surance Company of Hartford, Connecticut, and The Philadelphia 
Trust Safe Deposit and Insurance Company of, Philadelphia, Penn- 
sylvania, are held and firmly bound unto Ann Eliza Rhoads, adm in- 
istrutrix of Maris Rhoads, deceased, in the full and just sum of eleven 
thousand dollars, to be paid to the said Ann Eliza Rhoads, admin- 
istratrix as aforesaid, her certain attorney, executors, administrators, 
or assigns; to which payment, well and truly to be made, we bind 
ourselves, our successors, heirs, executors, and administrators, jointly 
and severally, by these presents. a 

Sealed with our corporate seals, and dated this first day oſ June, 
A. D. 1883. 

Whereas lately, at a term of the circuit court of the United States 
in and for the eastern district of Pennsylvania, in the third circuit, 
in a suit depending in said court between the said Ann Eliza Rhoads, 
administratrix as aforesaid, plaintiff, and the said The Continental 
Life Insurance Company of Hartford, Connecticut, defendants, judg- 
ment was rendered against the said defendant:,and the said defend- 
ants having obtained a writ of error and filed a copy thereof in the 

clerk’s office of the said court to reverse the judgment in the 
114 = aforesaid suit, and a citation, directed to the said plaintiff, cit- 

ing and admonishing her to be and appear at a Supreme Court 
of the United States to be holden at Washington the second Monday 
of October next ensuing: | 

Now, the condition off the above obligation is such that if the said 
Continental Life Insurance Company of Hartford, Connecticut, shall 
prosecute their writ of error to effect, and answer all — and 
costs if they fail to make their plea good, then the above obligation 
to be void ; else to remain in full force and virtue. 

J. S. PARSONS, [SEAL.] 
President Continental Life Insurance Company. 
Attest: ROB’T E. BUCHER, Sec’y. 
THE PHILADELPHIA TRUST, SAFE 
DEPOSIT, AND INSURANCE CO.  [srat.] 
J. L. ERRINGER, Pres’t. 
Attest: W. L. Du BOIS, Secretary. 
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Sealed and delivered in presence of— 
R. H. PHILPS, 
GEO. F. CADY, 
As to Phila. Trust, &c., Co. 


E. D. SCHOLEY. 


Surety approved, 
WM. BUTLER, Judge. 


[Endorsed:] No. 43. April sess. 1881. Circuit court United 
States. Rhoads, adm’x, vs. Continental Life Ins. Co. of Hartford 
Conn. Bond sur writ of error. Filed June 6, 1883. 


115 UxrrED Srares or America, i 4 
Eastern District of Pennsylvania, ,, 1 
I, Samuel Bell, clerk, do hereby certify the foregoing to be a true ! 


and faithful copy of the record and proceedings of the circuit court 
of the United States in and for the eastern district of Pennsylvania, 
in the third circuit, in a certain suit thercin lately depending between 
Ann Eliza Rhoads, administratrix, &c., plaintiff, and The Continental 
Life Insurance Company of Hartford, Connecticut, defendant. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said circuit court, at Philadelphia, in said dis- 
trict, this twenty-third day of June, A. D. 1883, and in the 107th year 
of the Independence of the United States. 

(Seal U. 8. Circuit Court, E D. Penn-ylvania.] 
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SAMUEL BELL, 
Clerk Circuit Court L. S., East. Dist. of Penna. 


Endorsed on cover: E. Pennsylvania C. C. U. 8. No. 271. The 
Continental Life Insurance Company of Hartford, Conn., plaiutiff in 
error, vs. Ann Eliza Rhoads,administratrix of Maris Rhoads, deceased. 


Filed 4th September, 1883. 
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f IN THE SUPREME OOURT OF THE UNITED STATES. 
, October Term, 1885. No. 271. 


— — 
— 


— 


| THE CONTINENTAL LIFE INSURANCE COMPANY 
4 OF HARTFORD, CONNECTICUT, Plaintiffe in Error, 
' é v. — 
ANN ELIZA RHOADS, Apsinistratatx or MARIS 8 

RHOADS, peceasep, Defendant-in Error. 


Writ of Error to the Circuit Court of the United States for 
: the Eastern District of Pennsylvania. 


BRIEF FOR PLAINTIFFS IN ERROR. 
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In the Supreme Court of the United States. 
OCTOBER TERM, 1885, No. 271. 


| Tue ContTinentaL Lire Insurance Company or Harrrorp, 
7 Connecticur, Plaintiff's in Error, 


* 7 
: 5. 


: Ann Etiza Ruoaps, Administratrix of Manis Ruoave, 
deceased, Defendant in Error. 


Writ of Error to the Circuit Court of the United States 
for the Eastern District of Pennsylvania. 


BRIEF OF PLAINTIFFS IN ERROR. 


I.—STATEMENT OF THE CASE. 


| Assumpsit: Ann Eliza Rhoads, Administratrix of 
1 Maris Rhoads, late a citizen of the State of Pennsyl- 
1 vania, deceased” (defendant in error), against “The 
: Continental Life Insurance Company of Hartford, Con- 
: necticut, a foreign corporation incorporated by the laws 
of the State of Connecticut, and a citizen thereof” 
(plaintiffs in error). Record, pp. 2, 3. The declara- 
tion (Record, p. 3) follows the writ, and the citizenship 
of the parties does not appear anywhere in the record 
other than as therein stated. 
The action was to recover the amount of two policies 
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of insurance not under seal; one, No. 26,229, dated 
August 29, 1877, duly countersigned by the defendants’ 
agent at Philadelphia, for $3000, upon the life of Maris 
Rhoads, for the term of his life, “in consideration of 
the representations made to.them in the application for 
this policy, and of the annual premium of $219 [mar- 
gin: “Payable $219.00 cash each 12 months, from 
August 29, 1877], to be paid to said company on or 
before the 29th day of August in each and every year 
during the continuance of this policy,” for the benefit of 
Maris Rhoads (Record, pp. 41-44). The second policy, 
No. 1832, was dated the same day, duly countersigned 
by the defendants’ agent at Philadelphia, for $2000, 
upon the life of Maris Rhoads, for the term of his life, 
‘Sin consideration of the representations made to them 
in the application for this policy, and of the annual 
premium of 5114 [margin : “Payable $114.52 cash 
each 12 months, from August 29, 1877], to be paid to 
said company on or before the 29th day of August in 
every year during the continuance of the policy,” for 
the benefit of Maris Rhoads (Record, pp. 35-40). 

The first policy was a “Life Annual Policy, with 
Profits,” the second policy was a Non-Forfeiture Life 
Policy, without Profits,” but. the distinction between 
the two is in no wise material to the present case. 
Each policy, in addition to other matters not material 
to the present case, contained the following clauses 
(Record, pp. 41, 42 and 36, 37) : “ Provided always, and 
st is hereby declared to be the true intent and meaning of 
this policy, and the same is granted by the company and 
accepted by the assured upon the following express condi- 
tions and agreements. . . . First. That in case the said 
insured shall. . . die by his own hand, either sane or 
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insane . . then this policy shall be null, void and of 
no effect. 

“‘ Second. That the answers, statements and declarations 
contained in, or endorsed upon, the application for this in- 
surance, which application is hereby referred to and made 
part and parcel of this contract, as if fully herein recited, 
and upon the faith of which this agreement is made, are 
warranted by the assured to be true in all respects, and that 
if this policy has been obtained by or through any fraud, 
misrepresentation or concealment, said fo shall be abso- 
lutely null and void. ° 

“Third. . . . that if the said * shall not pay 
the said annual premium on or before noon of the sev- 
eral days hereinbefore mentioned for the payment of 
the same . this policy shall cease and determine, 
and said company shall not be liable for the payment 
of the sum insured, or any part thereof. 

“Fourth. [In policy No. 26,229); Fifth. [In policy 
No. 1832], That in every case where this policy shall 
cease or become nall and void, all payments thereon 
[and all dividend credits accruing therefrom (policy No. 
26,229) J, shall be forfeited to said company, except that, 
tf the said insured shall die by his own hand, during the 
continuance of this policy, all premiums that shall have 
been received by said company hereon shall be returned 
to the said assured.” .. . 

The proposal referred to in policy No. 26,229 con- 
tained, inter alia, the following answers and declarations: 

“15. Has the party ever had any of the following 
diseases (answer yes or no opposite each), infer alia, 
Insanity?“ Answer, No.“ 

411. Is the party now in good health, and free from 
any disorder, infirmity or weakness?” Answer, “ Yes.” 
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s It is hereby declared, That the above are fair and 
true answers to the foregoing questions, and ‘that the 


party is now in good health, of sound body and mind, 


and temperate habits, and does ordinarily enjoy good 
health. 

And it is agreed by the 33 that the above 
statements shall form the basis of the contract for 


assurance, and also that any untrue or fraudulent 


answers, any suppression of facts in regard to the 
party’s health, or neglect to pay the premium on or 
before the day it becomes due . . will render the 
policy null and void, and forfeit all payments thereon, 
except as expressly provided to the contrary in the 
policy ; also that the assurance hereby applied for shall 
not be binding on this company until the amount of the 
first premium, as stated therein, shall be received by 
said company, or an authorized agent thereof, during 
the lifetime of the person whose life is insured, and the 
answers to the foregoing questions being true nt the 
date of the delivery of the policy. 

“Dated at Springfield this 2lst day of, August, 
1877,” 


(Signed) Manis Raoaps, Applicant. 
In presence of Joszrn G. Cummins.” 
(Exhibit D., Record, between pp. 44 and 45.) 


The application, or proposal, upon which policy No. 
1832 was issued consisted of one of the printed blanks 
of the company, in the same form as that for the appli- 
cation for policy No. 26,229, not filled up except with 
the name, residence and occupation of the insured, and 
a reference to the application for policy No, 26,229 
— C., Record, p. 44). 


Statement of the Case. 5 


The premiums on both policies were paid for the first 
two years in advance (Exhibit E., Nos. 1 and 2, and 
F., Nos. 1 and 2, Record, pp. 45, 47, 48). After that the 
premiums were paid quarter yearly (Exhibits E., Nos. 3 
to 8; F., 3 to 8, Record, pp. 45 to 47, 48 to 50). The 
language of the last receipts on each policy was Hart- 
ford, Nov. 29, 1880. Received (as per margin) the 2d 
q’r, 4th payment on policy No. 1832 [No. 26,229], in- 
suring the life of Maris Rhoads until Feb y 28, 1881.” 


The insured, Maris Rhoads, died December 2, 1880; 
and the physician who attended him in his last illness 
stated in his certificate which plain furnished as one 
of the proofs of death, in answer to the inquiry as to the 
“disease of which the deceased died, and any important 


facts connected therewith,” that “the patient became 


insane (melancholia), and refused to take sufficient nourish- 
ment, and died of tnanition” (Record, p. 52). 

Letters of administration were issued to Ann Eliza 
Rhoads by the register of wills of Delaware county, 
Pa., December 30, 1880. There was no question 
raised respecting the letters, and consequently they do 
not appear in the record; it may, however, in order to 
anticipate possible inquiry, be stated as a fact that they 
were issued to “Ann Eliza Rhoads, administratrix of 
all and singular the goods and chattels which were of 
Maris Rhoads, late of the township of Springfield in 
the said county,” and contain nothing as to the citizen- 
ship or even residence of the administratrix, the plain- 
tiff. 
May 28, 1881, F. C. Hooton, Esq., plaintiff's attorney, 
wrote R. E. Beecher, the secretary of the company at 
Hartford, stating that the proofs had been mailed to 


- 


. ‘ ow * | P 4 ny j N ee. 1 e * di * 
ee ee ee Fis: eee : * 
25 * ‘ st 7 . 3 
„ * : 
2 r 4 7 


wee : ke 5 5 niga 
. . 1 
5 r ae res rn od ea ae i * 0 
2 Pa ye ae 2 A * N 9 Sa 
Page Ly) 1 ‘4 *** % * r 5 Po sity = N — 3 „ j 
a Cin? Sok Vast Cee Wy fs: tps he SiN on, ane i by: oe ee 
* 4 — hy, : 7 . 8 ; x J , git l * 
8 5 . * 5 * — 7 t 4 — 1 
~ . ; : ft ee 
~ — 2 ‘ a 
* og 


6 Continental Life Ins. Co. v. Rhoads. 


him February 23, 1881, and that consequently the 
ninety days had expired about a week previous to the 
date of the letter, and inquiring the cause of the delay 
(Exhibit H., Record, pp. 55, 56). To this letter Mr. 
Beecher replied, under date of June 1, 1881: “The 
proofs develop the fact that the death of the insured 
was self-inflicted. This is not a risk assumed by the 
company, as will be apparent on examination of the 


contracts. In such event the contracts provide that the 


company shall return the amount of premiums actually 
received. The amount which has been paid the com- 
pany under No. 26, 229 is $722.53. Amount paid 
under No. 1832, $407.72. Upon the return of the 
policies discharged agreeably to the enclosed form, re- 
mittance of the amount due in each, as above stated, 
will de made (Record, p. 56). : 

The summons in the case issued June 4, 1881 (Re- 
eord, p. 2). 


Under the declaration originally filed, and which con- 
tained the common money counts only, plaintiff, in 
answer to demand made, filed a bill of particulars, and 
served a copy of the same signed by his attorney 
ef record on defendants’ attorney. Subsequently, 
by leave of the court, the present declaration was 
filed as a substitute for the original declaration, 
and all bills of particulars thereunder. This bill 
of particulars stated, inter alia, “That the plaintiff 
will prove upon the trial of said cause that in August, 


A. Db. 1877 . . the decedent entered into some 


arrangement with said defendant, by virtue of which 
arrangement said decedent was to be paid immediately 
$330, and to receive a policy No. 1831 for $1000, pay- 
able in two years, and to surrender the policy No. 
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18,510, and receive therefor two policies, No. 26,229 
for $3000, and No. 1832 for $2000 [being the policies 
mentioned in the first and second counts of the plain- 
tiff’s declaration], both payable at the death of the 
decedent, and that upon both of these policies said 
decedent paid all the money demanded of him until the 
date of his decease. 

“That the decedent died in December, A. D. 1880, 
insane... . 

That Dr. S. P. Bartleson, the decedent's physician, 
set forth that inanition was the immediate cause of 
death. . . The plaintiff will produce testimony to 
prove that the decedent was not possessed of such 
sound mind and judgment at the time of said alleged 
settlement in August, 1877, as would enable him to 
make a contract, and that he continued insane until the 
date of his death” (Exhibit J., Record, pp. 56-08). 


The defences were : 

That the life insured, Maris Rhoads, had had the 
disease of insanity, and was not at the time of making 
his proposals in good health and free from any disorder; 
infirmity or weakness, contrary to his declaration in his 
proposals. 

That he died by his own hand, and therefore defend- 
ants were at most liable only to return the amount 
of premiums actually received, — to $1130.25 
on the two policies. 


The declaration (Record, pp. 3-10) contained two 
special counts, one on each policy and similar in form, 
setting out the respective policies in hae verba, and then 
averring that the application was in all respects true, 
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tion was made and the policy issued (Record, pp. 16, 16). 
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and made by said Maris Rhoads; his death; that he 
had performed and fulfilled and did not violate any of 
the conditions and agreements of the policy according 
to the true intent and meaning thereof; the grant of 
letters of administration on his estate with profert 
thereof; the furnishing of proofs of death; the lapse 
of ninety days (the time fixed by the policy), and 


demand and refusal to pay. 


A common count was added for interest, and on an 


account stated. 


A bill of particulars filed by plaintiff set forth that the 
particulars of plaintiff’s claim under all the counts were 
fully mentioned and set forth in the first two — 
p. 10). 

The defendants pleaded (Record. p. 14) non assumpse- 
runt to the third count, and to the other two demurred 
(Record, pp. 11-14). 

The demurrers were overruled, with leave to defend- 
ants to plead over (Record, p. 15). 


Defendants filed seven special pleas to the first count 


‘of the deelaration, and seven similar pleas to the second 


count; pleas Nos. 1, 3, 5, 7, 9, 11 and 13 applying to 
the first count, and the alternate numbers to the second 
count (Record, pp. 15-20). They also pleaded, 15, 
Non assumpserunt ; 16, Tender; and 17, Accord and 
satisfaction (Record, p. 20). 

Pleas Nos. 1 and 3 with proper inducement allege 
that the answers in the application to Questions 15 and 
11 respectively were false and untrue, forasmuch as the 
insured, Maris Rhoads, had theretofore had the disease of 
insanity, and was insane at the time when the applica- 


‘4 
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Plea No. 5 alleged that the insured died by his own 
hand (Record, p. 17). 

Plea No. 7 alleged generally that the policy was ob- 
tained by the fraud, covin and wrongful concealment of 
certain material information which ought to have been 
communicated to defendants, and by the misrepresenta- 
tion of the insured (Record, p. 18). 

Plea No. 9 alleged that the policy was obtained by 
the fraud and misrepresentation of the insured as to his 
health at the time of making the application and issuing 
the policy, and as to his freedom. from any disorder, 
infirmity and weakness, and as to the diseases with 
which he had been afflicted, and by his suppression of 
the fact as to his health, that he had theretofore and then 
still had the disease of insanity (Record, p. 18). 

Plea No. 11, after setting forth that the policy was 
issued upon condition that the answers, etc., in the 
application referred to and made part of the contract, 
etc., were warranted by said Maris Rhoads to be true 
in all respects, alleged generally that certain answers, 
etc., in said application were at the time of * 
thereof false and untrue (Record, p. 19). 

Plea No. 13, after setting forth as in plea No. 11, and 
in addition as part of the condition that if the policy 
had been obtained by or through any fraud, misrepre- 
sentation or concealment the policy should be void, 
alleged that in the application it was declared that said 
Maris Rhoads was at the time when the application 
was made in good health, of sound body and mind, and 
did ordinarily enjoy good health; but that said decla- 
ration was false and untrue, and that said Maris Rhoads 
was not in good health, etc., and did not ordinarily 
enjoy good health (Record, pp. 19, 20). 
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The special pleas concluded with a verification. 


The plaintiff filed special replications : 

As to pleas Nos. 1—4 alleging respectively that the 
answers to Questions 15 and 11 in the applications were 
not false and untrue, and said Rhoads had not thereto- 
fore had insanity and was not insane modo et forma 
(Record, p. 21). 

As to pleas Nos. 5 and 6, that said Rhoads did not 

die by his own hand (Record, p. 22). ) 
As to pleas Nos. 7 and 8, that the policy was not 
obtained by the fraud, covin and wrongful concealment, 
etc., and by the misrepresentation of said Rhoads 
(Record, p. 22). 

As to pleas Nos. 9 and 10, that the policy was not 
obtained by the fraud and misrepresentation of said 
Rhoads as to his health, and as to his freedom from any 
disorder, etc., and as to the diseases with which he had 
been afflicted, and by his suppression of , the fact 
that he had theretofore had and still had the disease of 
insanity modo et forma (Record, p. 22). 

As to pleas Nos. 11 and 12, that it was not true that 
certain answers, etc., of said Rhoads in the application 
were false and untrue (Record, p. 28). 

As to pleas Nos. 18 and 14, that the declaration of 
said Rhoads in his application that he was in good 
health, etc., was not false and untrue, and that it was 
not true that he was not at the time, etc., in good 
health, etc., modo et forma (Record, p. 23). 

As to plea No. 15, similiter and issues; 16, no tender; 
17, no accord and satisfaction (Record, p. 23). 


Defendants rejoined as to the replications to their 
pleas Nos. 3, 4, 5, 6, 11 and 12, similiter (Record, p. 24). 
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They demurred to the replications to their remaining 
special pleas (Record, pp. 24-27), but the demurrers 
were overruled, and the defendants then rejoined simili- 
ter (Record, p. 28). 

Defendants afterwards by leave of the court filed 
additional pleas: No. 18, as to the first count of the 
declaration, that the policy was issued and accepted 
upon the express condition and agreement that in case 


said Maris Rhoads should become so far addicted to any 


habit as to impair his health seriously, the policy should 


de void, and that he had long before his death become 


so far addicted to the habit of not taking sufficient 
nourishment to sustain life as to impair his health 


seriously; No. 19, a similar plea to the second count 


(Record, p. 29). 
These additional pleas were afterwards on motion of 


plaintiff stricken off by the court, and the defendants 
excepted (Record, p. 30); 13th Assignment of Error, 
post, p. 21. 


The same day, April 3, 1883, the case was tried 
before Hon. William McKennan, Circuit Judge, and a 
special jury, and the result was a verdict for plaintiffs, 
85568, the full amount of both policies with interest. 


On the trial the plaintiff. put in evidence the two 
policies of insurance, dated August 29, 1877 (Exhibits 
A. and B., Record, pp. 35, 41); the applications pro- 
duced by defendants on call, dated August 21, 1877 
(Exhibits C. and D., Record, pp. 44, 45), and the re- 
ceipts for premiums from the time of issuing the policies 
to November 29, 1880, inclusive (Exhibits E. and F., 
Record, pp. 45-50). 
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She then called Morton Chase, who testified that 
insured died December 2, 1880, in bed, at his home in 
Springfield township, Delaware county, Pa.; that he 


was buried about four days afterwards; that March 29, 


1883, witness had subpoenaed Dr. Bartleson, the attend- 
ing physician. of insured at time of his death, but he 
was confined to his house by a recent accident; and that 


Mr. Rigby, the undertaker at the burial of the insured, 


was dead (Record, p. 31). 

She then put in evidence the proofs of death, pro- 
duced by defendants on call (Exhibit G., Record, pp. 
50-55). : , 

It was admitted that blanks for proofs of death were 
sent by defendants’ agent in Philadelphia to Mr. Hooton, 
plaintiff's attorney, December 11, 1880, and the proofs 
of death were sent by Mr. Hooton to said agent, Feb- 
ruary 22, 1881, and that he forwarded them to the 
company at Hartford, Conn., the next day, and that 
they were duly received by the company (Record, pp. 
31, 32). 

She then put in evidence the letter from Mr. Hooton 
to R. E. Beecher, secretary of the company, dated May 
28, 1881, produced by defendants on call, and the 
answer of Mr. Beecher, dated June 1, 1881 (Exhibits 
H. and I., Record, pp. 55, 66). 

Plaintiff then closed. 


Defendant's counsel then moved for a non-suit, on the 
ground that the policies contained the condition that 
“in case the said insured shall die by his own hand, 
either sane or insane . . . then this policy shall be null, 
void and of no effect;” and provided, “That in every 
case where this policy shall cease, or be or become null 
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and void, all payments thereon shall be forfeited to said 
company, except that, if the said insured shall die by 
his own hand during the continuance of this policy, all 
premiums that shall have been received by said com- 
pany hereon shall be returned to the said assured.” 
Which motion the court refused, and the defendants 
excepted (Record, p. 32); Ist Assignment of Error, 
post, p. 17. | 

They then offered in evidence the copy of the plain- 
tiff’s bill of particulars which had been served upon 
them, dated July 1, 1881, signed by. plaintiff s attorney 
(Exhibit J., Record, pp. 56-58), as showing an admis- 
sion on the part of the plaintiff that the insured, at the 
time the policies were taken out, “ was not possessed of 
such sound mind and judgment . . as would enable 
him to make a contract, and that he continued insane 
until the date of his death.“ 

Which offer was objected to by the plaintiff and over- 
ruled by the court, and the defendants excepted (Re- 
cord, p. 32); 2d Assignment of Error, post, p. 17. 

They then offered in evidence the certificate of the 
attending physician annexed to the proofs of death 
(Exhibit G., No. 2, Record, p. 52), furnished by the 
plaintiff to the company defendants under the require- 
ments of the policies, showing the cause of death, said 
certificate containing the following : 

‘11. State the disease of which deceased died, and 
any important facts connected therewith. Was it com- 
plicated by any other disease? If so, by what disease, 
and for how long? Was a post-mortem examination 
made? By whom, and with what results?” Answer— 
The patient became insane (melancholia), and refused 
to take sufficient nourishment, and died of inanition. 
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No.” To the admission in evidence of which the plain- 


tiff objected as incompetent, and the court overruled 


the offer, and the defendants excepted (Record, pp. 32, 
33); 3d Assignment of Error, post, p. 18. 
Defendants then closed. 


The judge then charged the jury (Record, pp. 33, 34) 
to the effect that it was shown by the receipts of the 
defendants that the payments of the premiums were 
made down to November 29, 1880, inclusive, and that 
Mr. Rhoads died in December following, before any 
other payment became due; and that a short time after 
Mr. Rhoads’ death the proofs of loss which were re- 
quired by the rules of the company were furnished to 
the company; and that this was enough to entitle the 
plaintiff to recover the amounts of the policies, unless 
something has been shown by the defendants as a reason 


why they should not meet this liability. There is no 


evidence, as the court regards it, against the sufficient 
proof of the plaintiff’s right to recover. If you believe, 


therefore, the evidence offered by the plaintiff—and 


there is no reason why you should not—the plaintiff is 
entitled to recover the amounts of these two policies, 
with interest, from the time fixed—ninety days after 
the date when the proofs of loss were furnished.” He 
then proceeded to answer the points submitted by 
defendants’ counsel, as follows: 

“Ist. That it appearing from Answer 11 in the cer- 
tificate of the attending physician, which is attached to 
and forms part of the proofs of death furnished by the 
plaintiff under the requirements of the policy, to wit: 
11. State the disease of which deceased died, and any 
important facts connected therewith. Was it compli- 
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cated by any other disease? If so, by what disease, 


and for how long? Was a post-mortem examination 


made? By whom, and with what results?’ Answer— 
‘The patient became insane (melancholia), and refused 
to take sufficient nourishment, and died of inanition. 
No’:—that the insured died by his own hand, insane, 
the plaintiff can at most only recover the amount of the 
premiums paid upon the policies in suit, as stated in the 
letter of the secretary of the company, dated June 1, 
1881, to Col. F. C. Hooton.” 

“That point is answered as follows: The certificate 
of the physician was offered and admitted in evidence 
as an essential part of the proof of death required by 
the rules of the defendants to be furnished by the rep- 
resentatives of the insured. It is to be considered 
only as evidence that the plaintiff has complied with 
this requirement, and is entitled to maintain her suit in 
so far as compliance with it may so entitle her, and not 
as an admission by the plaintiff of the truth of the 
physician's statement as to the cause of death, or of the 
mental condition of the insured at that time” (Record, 
pp. 33, 34); 8th Assignment of Error, post, p. 19. 

“The point is therefore refused” (Record, pp. 33, 
34); 7th Assignment of Error, post, p. 19. 

“It is for you, therefore, in the view that the court 
takes of the physician's certificate, to say that there is 
no evidence that all the conditions imposed by these 
policies were not complied with” (Record, p. 34); Sth 
Assignment of Error, post, p. 19. 

Also, 2d. That if the jury find for the plaintiff, the 
defendants are entitled to have the premiums for the 
two quarters constituting the balance of the year ending 
August 29, 1881, deducted from the amounts insured. 
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This point is refused (Record, p. 34) ; 9th Assign- 
ment of Error, post, p. 20. 

„We do not take the view of the contract which he 
does. We are of opinion that the plaintiff was not 
bound to pay, and, therefore, is not subject to a deduc- 
tion of any portion of the premiums which accrued after 
his death. It is, however, true that by the terms of 
the original policy the premiums were for a year in 
advance, and the policy was upon the payment of a 
year's premium extended to thu end of that year. As 
it appears by the receipts of the company for premiums 
paid, a change was made by which the annual premiums 
were made quarterly premiums, and at the beginning of 
each quarter the insured might pay, and the company 
would receive, a quarter’s premium in advance, and the 
policy was extended to the end of the quarter covered 
by the premiums so paid. 

“So that we are of opinion that the insured here did 
all that he was required to do by his contract to keep 
this policy alive, and that the plaintiff is entitled to 
recovef the amount (Record, p. 34), 10th Assignment 
of Error, post, p, 20. 

Counsel for defendants then excepted to the charge, 
alleging error (Record, pp. 34, 35) :— 

Ist. In refusing defendants’ Ist point (7th Assign- 
ment of Error, post, p. 19) ; 
24d. In the charge to the jury in answer to defend- 
ants’ Ist point (8th Assignment of Error, post, p. 19); 

3d. In refusing defendants’ 2d point (9th Assignment 
of Error, post, p 20) ; 

4th. In the charge to the jury in answer to defend- 
ants’ 2d point (10th Assignment of Error, post, p. 20). 
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The llth and 12th Assignments of Error are not 
pressed. 

The 4th, 5th and 6th Assignments of Error relate 
to the jurisdiction of the court; that it does not 
affirmatively appear from the record (4); that it does 
not sufficiently appear (5); and that it appears from 
the Record that the court had no jurisdiction (6). Post, 
p. 19. 


ASSIGNMENTS OF ERROR. 


1. Because the learned judge erred in refusing the 
motion of the defendants for a non-suit, which was made 
upon the ground that the two policies of insurance given 
in evidence by the plaintiff, and which were the found- 
ation of the cause of action, both contained the follow- 
ing conditions: That in case the said insured shall 
die by his own hand, either sane or insane . . then 
this policy shall be null, void and of no effect,” and 
provided, “That in every case where this policy shall 
cease, or be or become null and void, all payments 
thereon shall be forfeited to said company; except that 
if the said insured shall die by his own hand during 
the continuance of this policy, all premiums that shall 
have been received by said company hereon shall be 
returned to the said assured ;” and that the proofs of 
death showed that the insured died by his own hand. 
2. Because the learned judge erred in overruling the 
offer by defendants in evidence of a copy of plaintiff's 
bill of particulars, dated July 1, 1881, signed by F. C. 
Hooton, Esq., attorney for plaintiff, and furnished to 
defendants’ attorney about the middle of the same 

2 . 


18 Continental Life Ins. Co. v. Rhoads. 


month, and which copy contained (inter alia) the fol- 
8 

“That the plaintiff will prove upon the trial of said 
cause that in August, A. p. 1877 . . . the decedent 
entered into some arrangement with said defendant, by 
virtue of which arrangement said decedent was to be 
paid immediately $330 and to receive a policy No. 1831 
for $1000, payable in two years, and to surrender the 
policy No. 18,510, and receive therefor two policies, 
No. 26,229 for $3000, and No. 1832 for $2000 [being 
the policies mentioned in the first and second counts of 
the plaintiff's declaration], both payable at the death 
of the decedent, and that upon both of these policies 
said decedent paid all the money demanded of him 
until the date of his decease. . . . 

‘That the decedent died in December, A. D. 1880, 

“That Dr. S. P. Bartleson, the decedent's physician, 
set forth that inanition was the immediate cause of 
death. . The plaintiff will produce testimony to 
prove that the decedent was not possessed of such 
sound mind and judgment at the time of said alleged 
settlement in August, 1877, as would enable him to 
make a contract, and that he continued insane until the 
date of his death.” 

3. Because the learned judge erred in . the 
offer by defendants in evidence of the certificate of the 
attending physician annexed to the proofs of death 
furnished by the plaintiff to the company defendants, 
under the requirements of the policy, to show the cause 
of the death; said certificate containing the following: 

11. State the disease of which deceased died, and 
any important facts connected therewith. Was it com- 
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plicated by any other disease? If so, by what disease, 
and for how long? Was a post-mortem examination 
made? By whom, and with what results?” Answer— 
“The patient became insane (melancholia), and refused 
to take sufficient nourishment, and died of tnanition. 
No.” 

4. Because it does not affirmatively appear from the 
record that the court below had jurisdiction of the case. 

5. Because it does not appear sufficiently from the 
record that the court below had jurisdiction of the case. 

6. Because it appears from the recarũ that the court 
below had no jurisdiction of the case. 

7, Because the learned judge erred in refusing to 
charge, as requested in defendants’ first point, to wit: 
“That it appearing from Answer 11 in the certificate of 
the attending physician, which is attached to and forms 
part of the proofs of death furnished, by the plaintiff, 
under the requirements of the policy, to wit: ‘11. 
State the disease of which deceased died, and any im- 
portant facts connected therewith. Was it complicated 
dy any other disease? If so, by what disease, and for 
how long? Was a post-mortem examination made? By 
whom, and with what results?’ Answer—‘ The patient 
became insane (melancholia), and refused to take suffic- 
ient nourishment, and died of inaniion. No :’—that the 
insured died by his own hand, insane, the plaintiff can 
at most only recover the amount of the premiums paid 
upon ‘the policies in suit as stated in the letter of the 
secretary of the company, dated June 1, 1881, to Col. 
F. C. Hooton.” 

8. Because the learned judge erred in charging the 
jury in answer to defendants’ first point, that “The 
certificate of the physician was offered and admitted in 
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evidence as an essential part of the proof of death 
required by the rules of the defendants, to be furnished 
by the representatives of the insured. It is to be con- 
sidered only as evidence that the plaintiff has complied 
with this requirement, and is entitled to maintain her 
suit in so far as compliance with it may so entitle her, 


and not as an admission by the plaintiff of the truth of 


the physivian’s statement as to the cause of death, or 
of the mental condition of the insured at that time. 


The point is therefore refused. It is for you, therefore, 


in the view that the court takes of the physician's cer- 
tificate, to say that there is no evidence that all the 
conditions imposed by these policies were not complied 
with.” 

9. Because the learned judge erred in refusing to 
charge as requested in defendants’ second point, to wit: 
That if the jury find for the plaintiff, the defendants 
are entitled to have the premiums for the two quarters 
constituting the balance of the year ending August 29, 
1881, deducted from the amounts insured.” 

10. Because the learned judge erred in charging the 
jury in answer to defendants’ second point, to wit: 
“This point is refused. We do not take the view of 
the contract which he does. We are of opinion that 
the plaintiff was not bound to pay, and, therefore, is not 
subject to a deduction of any portion of the premiums 
which accrued after his death, It is, however, true 
that, by the terms of the original policy, the premiums 
were for a year in advance, and the policy was, upon 
the payment of a year's premium, extended to the end 
of that year. As it appears by the receipts by the 
company for the premiums paid, a change was made by 
which the annual premiums were made quarterly pre- 
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miums, and at the beginning of each quarter the insured 
might pay, and the company would receive, a quarter’s 
premium in advance, and the policy was extended to 
the end of the quarter covered by the premium so paid. 
So that we are of opinion that the insured here did all 
that he was required to do by his contract to keep this 
policy alive, and that the plaintiff is entitled to recover 
the amount.” 

II. The court erred in overruling defendants’ demur- 
rers to the first and second counts of plaintiff’s decla- 
ration. 

12. The court erred in overruling defendants demur- 
rers to plaintiff’s replication. 

18. The court erred in striking off defendants’ addi- 
tional pleas, which had been filed by its leave. 


BRIEF OF ARGUMENT. 
FIRST. 


The Record fails to show that the court below 
had jurisdiction. 


This question is the first to be considered, and is in- 
cluded in the 4th, 5th and 6th Assignments of Error 
(ante, p. 19). 

The citizenship of plaintiffs in error is expressly al- 
leged in the writ and declaration. The citizenship of 
defendant in error (plaintiff below) nowhere appears in 
the Record; and even her residence does not appear 
anywhere except in certificate of claim, which she made 
as one of the proofs of loss. 

Plaintiff below is described in the writ and declara- 
tion as “Anna Maria Rhoads, Administratrix of Maris 
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Rhoads, late a citizen of the State of Pennsylvania.” 
It need hardly be argued that the words “late a cit- 
izen” apply to plaintiff’s intestate, and not to plaintiff 
herself; and in a case where a personal representative 
of a decedent is a party to the Record, the citizenship 
of that personal representative must appear, irrespect- 
ive of the citizenship of the decedent. 

The certificate of plaintiff as claimant is really no 
part of the Record. It was one of the papers put in 
evidence by the plaintiff (Record, p. 31), as compos- 
ing the proofs of loss required by the company (Ex- 


‘hibit G, Record, pp. 50, 51), and merely stated her res- 


idence as Springfield, Pennsylvania. 

Citizenship and residence, as often declared by this 
court, are not synonymous terms.” Harlan, J., in Rob- 
ertson v. Cease, 97 U. S. 648 (citing Parker et al. v. 
Overman, 18 How. 137). 

The proofs of death put in evidence by plaintiff her- 
self (Record, p. 31) were, as stated in the charge to 
the jury (Record, pp. 33, 34) as to another certificate 
composing part of those proofs, “to be considered only 
as evidence that plaintiff has complied with this re- 
quirement, and is entitled to maintain her suit in so far 
as compliance with it may so entitle her, and not as an 
admission by plaintiff.” The certificate of plaintiff was 
not offered in evidence by the defendants, and they can- 
not be bound in any way by it. So that, really, even 
the mere fact of residence, if it can be considered ma- 
terial at all as equivalent to an averment of citizenship, 
cannot be regarded by this court. It is not in the 
Record, and therefore not before them. 

“It is the settled doctrine of this court that, in cases 
where the jurisdiction of the Federal courts depends 
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upon the citizenship of the parties, the facts essential 
to support that jurisdiction must appear somewhere tn 
the Record.” Harlan, J., Robertson v. Cease, supra, p. 
648. ‘The jurisdiction of the Circuit Court is limited 
in the sense that it has none except that conferred by 
the Constitution and laws of the United States. The 
presumption is that a cause is without * jurisdiction 
unless the contrary affirmatively appears.” Turner v. 
Bank of North America, 4 Dall. 8; Ex parte Smith, 94 
U. S. 455; Robertson v. Cease, 97 U. 8. 646. “In 
cases where jurisdiction depends upon the eitinenship of 
the parties, such citizenship, or the facta ‘which in legal 
intendment constitute it, should be distinctly and pos- 
itively averred in the pleadings, or they should appear 
affirmatively, and with equal distinctness, in other parts 
of the Record.” Railway Company v. Ramsey, 22 Wall. 
322; Briges v. Sperry, 95 U. S. 401. “It is not suffi- 
cient that jurisdiction may be inferred argumentatively 
from averments” in the pleadings. Brown v. Keene, 8 
Pet. 112. 

Robertson v. Cease, supra, is a conclusive authority 
upon the point now under consideration; and that case 
has been followed in Grace v. American Central Ins. Co., 
109 U. S. 278, where this court, of its own motion, re- 
versed a judgment upon the ground that the Record did 
not show a case within the jurisdiction of the Circuit 
Court, although no question as to the jurisdiction had 
been raised by the parties. And these cases were again 
affirmed in Bors v. Preston, 111 U. S. 252. Mr. Jus- 
tice Harlan, who delivered the opinion in Robertson v. 
Cease, supra, also delivered the opinion in the two latter 
cases. 

The mere fact that letters of administration were 
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granted in Pennsylvania, as appears by the declaration 
(Record, pp. 6, 9), does not show, either affirmatively 
or argumentatively, that the administratrix was a cit- 
izen of Pennsylvania. The Act of Pennsylvania in 
reference to the granting of letters of administration 
(Act of March 15, 1832, § 22, 1 Brightly’s Purdon's 
Dig. 512, pl. 29) provides : 

4 Whenever letters of administration are by law necessary, the reg- 
ister having jurisdiction shall grant them in such form as the case 
shall require, to the widow, if any, of the decedent, or to such of his 
relations or kindred as by law may be entitled to the residue of his 


personal estate, or to a share or shares therein, after payment of his 
debts; or he may join with the widow in the administration such re- 


lation or kindred, or such one or more of them, as he shall judge will 


best administer the estate, preferring always, of those so entitled, such 
as are in the nearest degree of consanguinity with the decedent, and 
also preferring males to females; and in case of the refusal or incom- 
petency of every such perwn, to one or more of the principal creditors 
of the decedent applying therefor, or to any fit person at his discre- 
tion.” 

There is no provision restricting the grant of admin- 
istration to citizens or even residents of Pennsylvania. 

It does not appear anywhere, or in any shape, wheth- 
er plaintiff was the widow of the decedent, or what her 
relation was to him. The similarity of name merely. 
affords room for conjecture that she was either his 
widow or some other relative; but for anything that 
the Record shows, or any inference that may be drawn, 
she may have been his mother, or sister, or more distant 
relative, or a creditor, not a relative, residing anywhere 
in the United States, and, as possibly as not, in Con- 
necticut, the state of which plaintiffs in error are cit- 
izens. 


i 
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The notice signed by the plaintiff's attorney 
of his bill of particulars, under the common 
counts of the original declaration, was compe- 
tent evidence for the defendants as an admis- 
sion by the attorney of record of the party of 
facts therein stated (2d Assignment of Error, 
ante, p. 17). 


The power of an attorney-at-law to bind his client by 
admission for the purpose of evidence or otherwise in 
the progress of the suit need not be argued. The offer 
was not of a bill of particulars filed in the cause, 
whether such bill be considered as technically part of 
the record or not; but it was the offer of a distinct 
admission, signed by the plaintiff’s attorney, of certain 
particular facts. That he intended to use these facts as 
part of his claim in the case as originally made, but 
afterwards withdrawn, does not affect the admission of 
the particular paper offered. Granting, as was the fact, 
that the bill of particulars itself was withdrawn by 
leave of the court as part of or connected with the 
pleadings in the case, that could not and did not 
amount to a denial of the statement of facts contained 
in the notice signed by plaintiff's attorney and served 
on defendants’ attorney. 

It was competent prima facie evidence, subject of 
course to any rights that the plaintiff might have to 
contradict or explain the admissions; but the fact re- 
mained unalterable, that certain facts, the relevancy 
and materiality of which to the issue are too apparent 
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to need elaboration, were distinctly and positively 


averred and admitted. 


This is not a question as to the proper office or as to 
the sufficiency of a bill of particulars. It may be con- 
ceded that the purpose and office of a bill of particulars 
is not to furnish evidence to the defendant, and that 
the defendant has no right to make any demand for the 
correction of a bill of particulars for the purpose mere- 
ly of getting evidence for himself. The proper office 
of a bill of particulars is merely to limit the generality 
of a complaint, and prevents surprise on the trial. It 
is not to furnish evidence or to state the grounds upon 
which the plaintiff claims, but only to point out items 
and particulars included in his claim, so as to identify 
them; and this, which is conceded, was all that was 
determined in the cases of Drake v. Thayer, 5 Robert- 

son (N. Y. Sup. Ct.) 694 (1868); Fullerton v. Gay- 

lord, 7 Id. 551 (1867) ; Bangs v. Ocean Bank, 53 How. 

Prac. Rep. 51 (1877); Moran v. Morrissey, 28 Id. 100 

(1864); and Seaman v. Low, 4 Bosworth 337 (1859). 

All these cases were upon objections to the sufficiency 

of bills of particulars. 

There are besides express authorities that, where a 
bill of particulars sets forth facts which are in favor of 


the defendant, it may be given in evidence by the de- 


fendant to show such facts. Colson et al. v. Selby, 
2 Espinasse 452 (1796); where, in assumpsit, defend- 
ant pleaded in abatement that promises were made by 


himself and another jointly—issue was joined—and on 


the trial it appeared from the bill of particulars that 
some of the articles had been furnished to the defend- 
ant jointly with the person named in the plea; and 
Lord Kenyon, C. J., held that the plaintiff was bound 
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by his bill of particulars, which supported the defend- 
ant’s plea, and therefore he non-suited the plaintiff, and 
a rule to set aside the non-suit was afterwards refused 
by the court. If a bill of particulars has this effect, 
much more should a notice thereof signed by plaintiff's 
attorney. 

Rymer v. Cook et al., 1 Moody & Malkin 85, note 
a (1827); assumpsit; plea, general issue; and in 
order to prove part payment, defendants relied upon 
the particulars of demand which had been given under 
the judge's order, and in which plaintiff had given de- 
fendants credit for certain sums paid. -Plaintiff’s coun- 
sel insisted upon the right to reply upon the ground 
that the particulars of demand must be considered as 
being put in by the defendants, just as if the latter had 
endeavored to give evidence of admissions made tn any other 
form; that they could only become admissions by the 
defendants’ admitting the other side of the accounts. 
Defendants’ counsel contended that the particulars were 
not the defendants’ evidence; but, having been given 
under the judge's order, were as much part of the pro- 
ceedings in the cause as the declaration or plea. But 
it was held by Hullock, B., that it was the defendants’ 
evidence, and therefore the plaintiff was entitled to 
reply, as he would not have been if it had been held 
that the defendants had given no evidence, and says, 
I should have received the evidence of the admission 
without proof of the judge's order or proof of the hand- 
writing of the plaintiff's attorney; therefore we may 
withdraw the judge's order altogether, and then this 
becomes merely an admission, requiring proof as other 
admissions do.” The learned baron consulted Mr. Jus- 
tice Bayley, who was then sitting on the criminal side 
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of the court, and who expressed his assent to the bar- 
on’s opinion; and the plaintiff’s counsel was permitted 
to address the jury in reply. 

One of the counsel of the plaintiff in that case was 
Sir Frederick Pollock. | 

And so learned and careful an author as Mr. Chitty, 
in his General Practice, vol. 3, pp. 616, 617, considers 
it so fully settled that the bill of particulars of a plaintif’’s 
demand is evidence for the defendant against the plaintiff 
where it contains admissions favorable to the defendant, 
that, in laying down the rules and practice for prepar- 
ing a bill of particulars, he deems it necessary to give a 
caution, as follows: 

“The best course is to state that the plaintiff pro- 
ceeds for a named sum, being the real just balance, thus 
impliedly but not expressly. admitting any payment on 
account, or at least without specifying in particular any 
items for moneys paid on account, and always avoiding 
the admission of any set-off.” 

‘Particulars of demand should also be so framed 
that the opponent cannot read them in evidence for 
himself, without a proper accompanying qualification or 
circumstance against himself, corresponding with the 
fact.” a 

It should be noted that a distinction is to be made 
between a bill of particulars of demand furnished by 
the plaintiff and a notice of special matter or matters 
by way of set-off given by the defendant. The latter 
cases depend upon statutory enactments and consider- 
ations which do not apply in the case of a plaintiff's 
bill of particulars; and this explains Britiingham v. 
Stevens, 1 Hall, N. Y. 379 (1828), in which no author- 
ities are cited by the court, and no reason given except 


A 
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the mere statement as to the sole object of a bill of 
particulars in general; all of which may be true, but 
does not do away with admissions of facts incorporated 
in a bill of particulars, or in the notice thereof signed 
＋ by plaintiff's attorney, although such facts may not be 
necessary to the object of the bill of particulars. And 
the same reason disposes of the cases of Miller v. Join 
son, 2 Espinasse 602 (1797), and Harington v. Mac- 
Morris, 5 Taunton 88 (1813). 

A sworn answer in chancery, even if it be withdrawn 
by leave of the court from the record, does not destroy 
the fact that the defendant has under eath admitted the 
facts therein stated; and that admission the plaintiff is 
entitled to the benefit of, subject to any explanation 
that the defendant may afterwards give. So in the 
present case the withdrawal of the bill of particulars 
ae from the files of the court did not do away or destroy 
the fact that the plaintiff, by her attorney, in a legit- 


record in the case, did make an averment and admission 
of certain facts; and to the benefit of this admission 
the plaintiff is entitled. 

The fact that a defendant may plead absolutely con- 
tradictory pleas does not touch the point under discus- 
sion. 


THIRD. 


The proofs of death were competent evidence 
prima facie as against the plaintiff who fur- 
nished them of any admissions contained therein 
of facts against her interest; not that she was 
absolutely bound by them, but in the absence 


imate exercise of his authority as such attorney of 
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of explanation or contradiction such admissions 
were conclusive. | 


This point covers the Ist Assignment of Error (ante, 
p. 17), the refusal to non-suit; 3d Assignment (ante, p. 
18), refusal to admit the certificate of the physician 
when offered by defendants; 7th Assignment (ante, p. 
19), refusal of defendants’ first point; and 8th Assign- 
ment (ante, p. 19), exception to the answer to that 
point. ; 

It is immaterial to discuss the question whether a re- 
fusal to non-suit is ground of error; for if the plaintiffs 
in error are correct in the proposition now contended 
for, it is sufficiently presented by the other assign- 
ments. 

The “proofs of death required” are specified upon 
each of the policies, although not contained in the body 
of them ; and were furnished in accordance with the re- 
quirement (Record, pp. 38, 43). 

Each policy made the amount of insurance payable 
“within 90 days after due notice and satisfactory evi- 
dence of the death of the said insured” (Record, pp. 
36, 41). The phraseology is special and exact; it was 
not only necessary for the claimant to give notice and 
furnish: proof of the mere fact of death of the insured ; 
“ satisfactory evidence” of the fact must be furnished. 
The company “had an undoubted right to demand and 
insist upon such proofs as the law would adjudge to be 
reasonable and satisfactory.” Ins. Co. v. Rodel, 95 U. 8. 
232, 237, where the language of the policy was identi- 
cal with that in each of the policies in the present case. 
And the proofs required were reasonable, and although 
satisfactory as to the fact of death, yet if from the 


N 
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very nature of the requirements and of the facts dis- 


closed thereby a cause of death was stated which would 
exempt the company from liability, such facts were 
clearly prima facie evidence as admissions in favor of 
the company and against the claimant's interest. 

The first proof was “a certificate from the phy- 
sician who attended the party during his last sick- 
ness, stating particularly the nature of the disease, its 
duration, and the time of death;” and this certificate 
was required to be, and actually was, sworn to 
(Record, p. 52). This certificate was made out upon 
the blank furnished by the company (Record, p. 31), 
and set forth: “11. State the disease of which de- 
ceased died, and any important facts connected there- 
with. Was it complicated by any other disease? If 
so, by what disease, and for how long. Was a post- 
mortem examination made? By whom, and with what 
results? The patient became insane (melanchoka), and re- 
Sused to take sufficient nourishment, and died of inanition. 
No.” 

It was absolutely necessary that plaintiff should fur- 
nish this proof in the form she did. May on Ins., § 465, 
2d edit., p. 704, in reference to “ Preliminary Proofs,” 
says: If any particular. facts are required to be proved, 
or any particular mode of proof is required, the facts 
must be proved, and in substantially the mode speci- 
fied.” ; 

The character of the act was not considered in any 
of the forms in which the present question was present- 
ed in the progress of the case. Had the proposition 
contended for as to the effect of the admission contained 
in the proofs of death been sustained by the court be- 
low, then the way would have been opened for further 
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evidence, by way of explanation or rebuttal of the nat- 
ural conclusions to be deduced from that admission, and 
for instructions to the jury based upon the evidence, 
which would have presented further and interesting 
questions involving the consideration of the character, 
force and results of such admission as affecting the 
plaintiff’s claim under the policies. But the evidence 
offered of the admissions having been rejected, it mat- 
ters not what they were, except that they were certain- 
ly against the plaintiff’s interest, and as such relied 
upon by defendants. | 

The condition of each policy was, That in case the 
said insured. . . shall die by his own hand, either 
sane or insane, . . . then this policy shall be null, void 
and of no effect” (Record, pp. 36, 37, 41, 42). Had 
the certificate of the physician been allowed the effect 
contended for as an admission by plaintiff against her 
interest, then the construction of the admission, and of 
the clause in the policies as cited, would have presented 
other questions, involving the validity of the defence 
set up in defendants’ fifth and sixth pleas (Record, 
p. 17). 

The proofs of death are inadmissible as evidence for 
the plaintiff to prove the issue on trial; but the state- 
ments in them will be taken against the insured as admis- 
ions against interest ; though he may show the state- 
ments themselves are without foundation, and were 
inadvertently made. May on Ins., § 465, and cases 
cited in notes. Mut. Ben. Ins. Co. v. Newton, 22 Wal- 
lace (U. S.) 32; Conn. Ins. Co. v. Schwenk, 94 U. 8. 593. 

“The court erred in excluding from the jury the 
proofs presented of the death of the insured when 
offered by the company. When the plaintiff was per- 
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mitted to show what the agent and officers of the com- 
pany admitted the proofs established, it was competent 
for the company to produce the proofs thus referred to 
and use them as better evidence of what they did 
establish. 

‘‘ But independently of this position, the proofs pre- 
sented were admissible as representations on the part 
of the party for whose benefit the policies were taken, 
as to the death and the manner of the death of the insured. 
They were presented to the company in compliance with 
the condition of the policy requiring notice and proof of 
the death of the insured as preliminary to the payment 
of the insurance money. They were intended for the 
action of the company, and upon ther truth the 
had a right to rely. Unless corrected for mistake, the 
insured was bound by them.” 

e All that we now hold is that the preliminary proofs 
are admissible as prima facie evidence of the facts stated 
therein against the insured, and on behalf of the com- 
pany.” Ins. Co. v. Newton, supra. 

The ruling in this case was re-affirmed in Ins. Co. v. 
Higginbotham, 95 U. S. 380, 390 (1877). See also Jus. 
Co. v. Rodel, Id. pp. 232, 237. 

None of these cases contained the clause “sane or 
insane.” 

But the effect of such a clause was construed by this 
court in Bigelow v. Berkshire Life Ins. Co., 93 U. 8. 
284 (1876), as including all cases of “intended self- 
destruction, whether the insured was of sound mind or 
in a state of insanity.” 

The facts set forth in the physician's certificate were 
clearly relevant to the issue; and if the evidence offered 
was competent to show their admission, the offer should 
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have been received. There was no question as to rel- 
evancy ; it was purely as to competency of the mode 
of proof. 

FOURTH. 


The contract in each policy was for the pay- 
ment of an annual premium in advance, and 
the liability for total annual premium was not 
modified or diminished, but only the mode of 
payment changed to quarterly, and therefore the 
defendants should have had the two quarterly 
payments for the current year, which were un- 
paid at the death of the insured, deducted from 
the amounts insured. 


This proposition includes the 9th and 10th Assign- 
ments of Error (ante, p. 20), relating to the charge of 
the court upon defendants’ second point. 

Each policy was “in consideration” of the represent- 

ation made in the application “and of the annual pre- 
mium [of $114.52 and $219.00 respectively] to be paid 
to said company on or before the 29th day of August 
in each and every year, during the continuance of this 
policy (Record, pp. 35, 36 and 41). 

The receipts for the premiums for the first two years 
were for first and second payments; the subsequent re- 
ceipts were for “frst quarter third payment,” etc., etc., 
in the third year; and the last two receipts were for 

_ “first quarter fourth payment, etc., “second quarter 
fourth payment” (Record, pp. 45-50). 

The premiums were annual, and the whole amount 
was due for each year during the life of the insured, 
from the date of the policies; the mode of payment alone 
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was changed to quarterly. The annual premium was 
an “indebtedness” to the company; and they were 
clearly entitled to the deduction of any balance remain- 
ing unpaid at the death of the insured for the current 
year upon that annual premium, under the clause in each 
policy “deducting therefrom [the amount of the policy] 
all indebtedness to the said company on account of this 
policy, if any, then existing” (Record, pp. 36,41). 

The deduction claimed amounted on the two policies 
to $160.76, with 22 months and 23 days’ interest, to 
date of verdict, $18.38—in all, $179.09, a substantial 
difference. 
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FIFTH. 


The additional pleas of defendants should not 
have been stricken off. They were filed by leave 
of the court, and put in a distinct and definite 
form a material issue, and could not have been 
a surprise to the plaintiff (13th Assignment 
of Error, ante, p. 21). 


No ground was alleged for the motion to strike these 
pleas off, nor was any stated by the court for its action 
(Record, p. 30). The pleas are printed p. 29 of the 
Record. They were not open to the objection that they 
amounted to the general issue; the other special pleas 
of defendants were not objected to on any such ground, 
and these were of like character. 


It is respectfully submitted that the judgment should 


be reversed, with costs. 
Samvue. C. Perxina, 
Of Counsel for Plaintiffs in Error. 
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Oupteme Court of ine United States. 


OCTOBER TERM, 1885. No. 271. 


The Continental Life Insurance Company 
of Hartford, Connecticut, 
Plaintiffs in Error, 
vs. 
Ann Eliza Rhoads, Administratrix of Maris 
Rhoads, deceased, 
Defendant in Error. 


Writ of Error to the Circuit Court of the United 
States for the Eastern District 
of Pennsylvania. 


PAPER BooK OF DEFENDANT IN ERROR. 


——— —ä—ñ 


BRIEF OF ARGUMENT OF DEFENDANT IN ERROR. 


Considering the assignments of error in the order observed 
in the plaintift's paper book, we inquire, 


First. 


Does it sufficiently appear that the Court below had jurisdic- 
tion. 


limits of that state. 


2 


(1.) The declaration pursues the writ and presents that Ann 
Eliza Rhoads, Administratrix, &c., of Maris Rhoads, late a cit- 
izen of the state of Pennsylvania, deceased, complains of the 
Continental Life Insurance Company of Hartford, Conn., a 
foreign corporation, incorporated under the laws of the state of 
Connecticut, and a citizen thereof, who has been summoned, &c. 

It further presents that letters of administration were on the 
30th day of December, A. D., 1880, duly granted upon the es- 
tate of the said Maris Rhoads, deceased, to the said Ann Eliza 
Rhoads by the Register of Wills of Delaware county, in the 
state of Pennsylvania. The plaintiff below, therefore, sued as 
the duly constituted personal representative of Maris Rhoads, 
a deceased citizen of the state of Pennsylvania. As such per- 
sonal representative she could have no existence outside the 


Vaughan vs. Northrop, 15 Pet. p. 1. 
Aspden vs. Nixon, 4 How. p. 467. 

She could not sue elsewhere no matter what her personal 
citizenship might be. 

In Pennsylvania, the personal representative of a deceased cit- 
izen is, in contemplation of law, within that state, and within 
the jurisdiction of the proper court. He must give security, if 
an administrator. If a foreign executor, he must likewise give 
security. The 16th section of the Act of Assembly of Penn- 
sylvania, approved March 15th, 1832 (Purd. Dig. 408, pl. 19), 
provides as follows: “ Before the Register shall issue letters 
“ testamentary to any Executor, not being an inhabitant of this 
“ commonwealth, he shall take from him a bond, with two or 
“more sufficient sureties, being inhabitants of this. common- 
“ wealth, respect being had to the value of the estate to be ad- 
“ ministered, in the name of the commonwealth, with the fol- 
“ lowing condition, etc. 

The 27th section of the same act (Purd. Dig. 409, pl. 21), 
provides as follows: If any Register shall grant letters tes- 
“tamentary to any person, not being an inhabitant of the com- 
“ monwealth, or shall grant any letters of administration to any 
“person or persons whatsoever, without having in either case 
“taken a bond and sureties in the manner hereinbefore pre- 
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“scribed, such letters shall be void; any person acting 
“under them shall be deemed, and may be sued, and in all re- 
“ spects treated as an executor of his own wrong; and the 
“ Register granting the same and his sureties, shall be liable to 
pay all damages which shall accrue to any person by reason 
“ thereof.” 

The 27th section of the Act of 29th of March, 1832 (Purd. Dig. 
454 pl. 239), provides that when any executor, administrator 
or “ guardian, shall have removed from this state, or shall have 
“ceased to have any known place of residence therein during 
“the period of one year or more, the Orphans’ Court, having 
“ jurisdiction of the account of such executor, administrator or 

“guardian, may, on the application of any person intcrested, 
“ and after a citation shall have returned, served or published 
“as is hereinafter provided, make a decree vacating such letters 
“testamentary or of administration, and remove such guardian, 
“and award new letters to be granted in such form as the case 
“may require, by the register having jurisdiction, upon such 
“ security as the court shall think proper.” 

In Sarkie’s Appeal, reported in 2d Penn. St. R. 157, Mr. Justice 
Sargeant, in delivering the opinion of the Supreme Court, 
says: The Act of the 15th of March, 1832, prescribes cer- 
“tain general rules according to which the register is to be 
“ governed in granting letters of administration, but still there 
“is a legal discretion to be exercised by him in many cases. 
“He may grant them to the widow or relations, or he may 
“join one or more of them with the widow, preferring those 
“of the nearest degree of consanguinity, and males to females ; 
“and even then are not entitled, if incompetent, of which the . 
“register must judge. Among the causes of incompetency 
“appears to be non-residence in the state, as may be inferred 
“from the provisions of the 27th section of the Act of the 29th 
“of March, 1882, that when an administrator has removed 
“from the state or ceased to have any known place of residence 
“therein during the period of one year or more, the Orphans’ 
“Court may vacate the letters of administration, and the 27th 
“section of the Act of the 15th of March, 1832, which pro- 
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hibits “letters testamentary being granted to any person not 
being an “inhabitant of this commonwealth.” 

Executors and administrators in Pennsylvania are regarded 
as at all times within the jurisdiction of the court having control 
of their accounts. The first section of the Act of the 27th of 
March, 1854 (P. L. 214), provides: In all cases where ex- 
“ecutors, administrators, assignees or other trustees shall not re- 
“ side within the jurisdiction of the court having control of their 
“ accounts, proceedings may be had and suits may be brought 
“against them by creditors and others interested in said estates, 
“in the courts where such accounts are to be settled, and pro- 
“cess may be served by the proper officers of said counties; or 
“their deputies, on said executors, administrators, assignees, or 
“ other trustees, bꝛyond the bounds of said counties, as if they 
“resided therein, or upon any surety on their official bonds, 
“with like effect as if they resided within the jurisdiction of the 
“courts, having control of their accounts.” 


The 57th section of the Act of 29th of March, 1832. pre- 
scribes the manner of proceeding in the Orphans Court to ob- 
tain the appearance of a person amenable to its jurisdiction, and 
to obtain obedience to its orders and decrees. It directs the 
manner of service of the citation to be issued by the court, and 
provides, “ if the defendant be not found and have no known 
“ dwelling-place within the county, such citation may be served 
“in like manner, upon the person or persons, who may be the 
“ surety or sureties, of such party, in any bond or recognizance 
given by him for the performance of any trust or duty in re- 
“spect of which such citation may have issued;” * * * * 
and if there is no surety on whom service can be made, as 
aforesaid, upon return of that fact being made under oath or 
affirmation, the court may award a second citation, and make 
an order for publication of the same in two or more news- 
papers, in such place or places, and for such length of time as 
the court may designate. 

The legal personal representative of a deceased citizen of 
Pennsylvania, whether such personal representative be an ex- 
ecutor or administrator, is, in contemplation of law, resident 
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within the state, and is at all times amenable to the jurisdiction 
of the proper courts of that state. 

(2.) The narr presents that the defendant below is a /forcign 

corporation. This is in itself an allegation that the plaintiff 
and defendant are not citizens of the same state. 
- The meaning is not that the corporation is foreign to the 
court, for that goes without saying, when it is further added 
that it was incorporated by the laws of the state of Connecti- 
cut, and is a citizen thereof. 

The judiciary Act of 1789 confined jurisdiction on the 
ground of citizenship, to cases where the suit was between the 
citizens of a state where the suit was brought, and a citizen of 
another state. Congress thus conferred upon. the Federal 
Courts but a portion of the jurisdiction contemplated by the 
Constitution. 

The Act of 1875 has made the jurisdiction on the ground of 
citizenship commensurate with the limits defined by the Consti-. 
tution. It is therefore now only necessary that the plaintiff and 
defendant shall be citizens of different states, and this suf 
ficiently appears by the presentation of the fact in the declara- 
tion of the plaintiff below that the defendant is a forcign cor- 
poration. 

(3.) The residence of the plaintiff below appears by the 
record. She sets forth in her certificate of claim (Record, 
page 51,) that her residence is Springfield, Delaware county, 
Penna. It is under her oath, and is part of the proofs of death 
which are, by the terms of the policy, required to be furnished as 
a condition precedent to recovery. These proofs of death were 
produced on call by the defendant below, and offered in evidence 
by the plaintiff below, and are brought here by the bill of ex- 
ceptions of the plaintiff in error (Record, page 31). 

Proper citizenship need not be averred in pleadings if it 
otherwise affirmatively appear by the record. 

Railway Co. vs. Ramsey, 22 Wall. 322. 
Briges vs. Sperry, 95 U. S. 401. 
Citizenship, when spoken of in the Constitution, in reference 
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to the jurisdiction of the Federal Courts, means nothing more 
than residence. 
Jessee of Cooper vs. Galbraith, 3 W. C. C. 546. 
Gassies vs. Ballou, 6 Pet. 761. 
Shelton vs. Tiffin, 6 How. 163. 
Lessee of Butler vs. Farnsworth, 4 W. C. C. 101. 


For this reason a corporation created by, and transacting 
business in a state, is to be deemed an inhabitant of the state, 
capable of being treated as a citizen for all purposes of suing 
and being sued. 

Louisville R. R. Co. vs. Letson, 2 How. 497. | 
Marshall vs. Balt. & Ohio R. R. Co, 16 How. 314. 
Weedan vs. Camden & Amboy R. R. Co., 1 Gr. 420. 
Greeley vs. Smith, 3 Storey, 76. 


Whatever of conflict there may have been in the rulings of 
this court on this subject prior to the adoption of the four- 
teenth amendment to the Constitution, that amendment would 
appear to settle the question. It provides “ that all persons 
‘born or naturalized in the United States and subject to the ju- 
risdiction thereof are citizens of the United States and of the 
state wherein they reside.” 

It thus appears that residence is e thing which determines 
state citizenship. Reside is the term used. A resident of a 
state is either a citizen or an alien. If Ann Eliza Rhoads is a 


citizen of the United States she is a citizen of Pennsylvania, by 


reason of her residence in that state. If she is not a citizen of 
the United States she is an alien, and as such entitled to sue in 
the Federal Courts. 

Allegation of citizenship is sufficiently made where it appears 
fairly, and so as to leave no reasonable doubt of what states the 
parties are citizens. Jones vs. Andrews, 10 Wall. 327. 

A petition filed in the District Court of Louisiana, alleging 
that the defendant had caused himself to be naturalized an 
American citizen and resided at Baton Rouge, sufficiently al- 
leges citizenship in Louisiana. 

Glassee vs. Ballou, 6 Pet. 761. 
An averment that plaintiffs were a firm doing business in a 
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certain place * had been for 18 months; is sufficient aver- 
ment of domicile there. 
Express Co. vs. Kountze Bros., 8 Wal. 342. 


(A.) No question was raised in the court below of want of 
jurisdiction. by reason of the requisite citizenship of the parties 
not appearing. After a trial upon the merits it will be presumed 
by this court that the court below had jurisdiction, for the 5th 
section of the Act of Congress, approved March 3, 1875, en- 
titled “an Act to determine the jurisdiction of circuit courts 
of the United States and to regulate the removal of causes from 
state courts, and for other purposes,” provides that if “ it shall 
appear to the satisfaction of the circuit court at any time after 
suit brought (or removed thereto) that such suit does not really 
and substantially involve a dispute or controversy properly with- 
in the jurisdiction of said circuit court, or that the parties to 
said suit have been improperly or collusively joined either as 
plaintiffs or defendants for the purpose of creating a case cog- 
nizable (or removable) under this act, the said circuit court 
shall proceed no further therein, but shall dismiss the suit,” &c. ; 
and thus made it the duty of the circuit court to determine the 
question. It is therefore to be presumed that it did not appear 
that any want of jurisdiction existed. 

(5.) The fact is not denied that Ann Eliza Rhoads is a citi- 
zen of the state of Pennsylvania, and has been all her life. Her 
deceased husband was, as shown by the proofs of death, born 
in the same township (indeed on the eame farm), where he 
died. 

The omission to state in the declaration that Ann Eliza 
Rhoads was a citizen of Pennsylvania, was merely clerical, and 
such an omission this court will, in conformity with the prac- 
tice in Pennsylvania, permit to be cured, if necessary, by 
amendment to the record here, on motion. 

In the recent case of Shryock et al., vs. Basehore, in the Su- 
preme Court of Pennsylvania, reported in 1 Norris, 159. 
Shryock and Rhoads, who were assignees of an insolvent state 
bank, brought an action against B. as the maker of a note to 
the bank. eld, (reversing the court below,) that B. could not 
be permitted to set up a defence to the note that the assignment 


8 


was void, as being transgressive of the Bankrupt Act of 1867. 
Held, that this was substantially an action by the bank against 
its debtor, and although it ought to have been brought by the 
assignees in the name of the bank, still this was amendable in 
the Supreme Court. 

In Waite vs. Palmer, in the same court, reported in 28 Pa. 
St. R. 192. It is stated as a rule, fo allow an amendment in the 
Supreme Court, or to treat the record as amended where it is in 

Jurtherance of justice, and the case has been tried on tts merits, 

if no real injury will be done to the party complaining of ii. 

The court saying there is ample authority for this where the 

amendment is one to which the party would have been entitled 

below, and citing Wampler vs. Shissler, 1 W. & S. 370. 
Morris vs. McNamee, 5 Harris, 173. 
Miller vs. Weeks, 10 Ib. 89. 

As a basis for such a motion the defendant in error offers to 
file her affidavit in this court, setting forth amongst other things 
that she was at the time of the commencement of this action, 
and still is, a citizen of the state of Pennsylvania. (See Ap- 


pendix.) 
SECOND. 


Was the bill of particulars properly excluded? 


The original declaration and the bill of particulars thereun- 
der, were withdrawn March 1, 1882, by leave of court. 


On the back of the declaration (Record, page 3), the follow- 
ing order of the court below is endorsed: 


March 1, 1882. The court grant leave to the plaintiff to file 
the within declaration, as an amendment to the record, and as a 
substitute for the declaration filed June 4, 1881, and all bills of 
particulars thereunder, and for the additional narr filed October 
15, 1881. 


When F. C. Hooton, Esq., then sole attorney for the plain- 
tiff below, came to see and hear his witnesses, he found that 
the proof would not sustain his bill of particulars, and he, by 
leave of Court, substituted a new narr and withdrew the bill of 
particulars. The latter, from that time, no longer existed, and 
were entirely without effect for any purpose. 
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Courts in New York, considering a bill of particulars as part 

of the pleadings, have denied any’effect to them as evidence. 
Brittingham vs. Stevens. 1 Hall, 379. 
Cowan & Hills, Notes to Phillips Evid. 361, 
and cases there cited. 

But we need not consider whether a bill of particulars of a 
plaintiff's demand is evidence of admissions against him. That 
is not the question here presented. It is, whether a bill of par- 
ticulars, after it has been withdrawn, can be offered in evidence 
against the plaintiff for any purpuse. It is quite clear upon 
principle and authority that it cannot, and we need not enlarge 
upon it. 

Even where a bill of particulars is amended, the original bill 
is not evidence against the plaintiff as an admission: - 

Hartell vs. Seybert, 1 Troubat, and 
Haly’s Practice, 424. Title, Bills of Particulars. 

A case stated, which has been abandoned by pleading to 
issue, is not evidence of an admission of facts. 

Gibson, C. J. McLughan vs. Bovard 4 Watts, 308. 


So where an affidavit of defence, going to the whole cause of 
action, is withdrawn, and a new affidavit of defence filed, the 
original affidavit of defence is not admissible in evidence, as an 
admission under a rule of court which provides that items not 
denied shall be deemed admitted by the party. 

O' Conner vs. Iron Mountain Co., 56 Pa. St. 234. 

A Bill in Chancery is not evidence as an admission of facts, 
as against the complainant, except in the case of pedigree, and 
not then unless the party claim or derive title m some manner 
under the plaintiff or defendant in the Chancery suit. 

Owens vs. Dawson, 1 Watts, 149. 


In above case, Rogers, J., in delivering the opinion of the 
Supreme Court of Pennsylvania, said: “ Answers in Chancery, 
which are confessions, are strong evidence against the party who 
makes them. But a Bill in Chancery wherein many of the facts 
are mere suggestions of counsel, made for the purpose of ex- 
torting an answer from the defendant, will not be in evidence, 
except to show that such a bill did exist, and that certain facts 
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were in issue between the parties, in order to introduce the an- 
swer on the deposition of witnesses. It is not admitted in 
courts of law as evidence to know any fact either alleged or 
denied in the bill.” 


The bill of particulars in this case was a mere inference of 
counsel for which the party was not responsible, and was with- 
drawn as soon as it was known that it was not and could not 
be sustained by the proof. 


‘ THIRD. 


Was the certificate of the attending 3 annexed to the 
proofs of death admissible in evidence against the ite be- 
low to show the cause of the death? 


Certainly not. The plaintiff below was in no manner re- 
sponsible for what that certificate contained. It was not her 
act, and was furnished at the instance of the defendants below, 
and for their benefit and protection. The language of the 
learned Judge of the Court below, in his charge to the jury on 
this point, contains the whole argument. He says: “The 
certificate of the physician was offered and admitted in evi- 
dence as an essential part of the proofs of death, required by 
rules of the defendants to be furnished by the representatives 
of the insured. It is to be considered only as evidence that the 
plaintiff has complied with this requirement, and is entitled to 
maintain her suit in so far as compliance with it may so entitle 
her, and not as an admission by the plaintiff of the truth of the 
physician’s statement as to the cause of death, or of the men- 
tal condition of the insured at that time.” 


The physician’s certificate was offered for the purpose of 
showing that the death of the insured was self-inflicted. The 
certificate contained nothing from which such a conclusion 
could be drawn. Its exclusion therefore as evidence did no in- 
jury to the plaintiff in error. 

When a patient, suffering from disease, (calculus of the kid- 
neys) loses his mind and refuses to take sufficient nourishment 
and dies of inanition, it presents simply the case of a sick man 
unable to take sufficient nourishment to support life. It was 
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the stomach, the system of the sick man which refused the food, 
and so the certificate must be read. . 


FOURTH. 


Was the claim of the plaintiff below subject to any deduc- 
tion for premiums which accrued after the death of the in- 
sured? = 

It is true that the premiuins a oſ the policy. 
payable annually in advance, and ſor the first two years they 
were thus paid. But à new arrangement was then made be- 
tween the insured and the company, as is shown by all the sub- 
sequent receipts ſor premiums, by which the insurance was 
continued from quarter to quarter, and by quarterly payments 
in advance, instead of from year to year, by annual payments. 

All such subsequent receipts are similar in form to the last 
receipt given. November 29th, 1880, (Record pp. 47 and 50), 
to-wit:—Received (as in margin) the 2nd q’r, 4th payment on 
policy No. „ insuring the life of Maris Rhoads until February 
28th, 1881, etc. It thus appears that the life of Maris Rhoads 
was insured, by the payments made November 29th, 1880, un- 
til February 28th, 1881. He died December 2d, 1880, within 
the current quarter, and no indebtedness then existed to the 
company on account of the policy. 


FIFTH. 


Should the additional pleas have been stricken off? 

After many delays, incident to multifarious demurrers and 
pleas filed by the defendant below, the cause was set down and 
reached for trial. The plaintiff appeared in court with all her 
witnesses, when her counsel were notified that on the day pre- 
ceding, two additional pleas had, by leave of court, been filed 
by the defendant below. These pleas, one to each policy, (Re- 
cord, p. 29,) were in substance that Maris Rhodes, in violation 
of the conditions of the policies, “long before his death, had 
become so far addicted to the habit of not taking sufficient 
nourishment to sustain life as to impair his health seriously, in 
so much that in truth and in fact he died of inanition.” 
Counsel for the plaintiff below at once offered to file formal 
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replications to these pleas, if defendant below would at once 
join issue thereon and not delay the trial. This proposition was 
not accepted, but it was insisted that time must be allowed for 
demurrers to the replications, which would throw the case off 
for another term (six months.) Plaintiff below, by her counsel, 
then moved to strike off the additional pleas, on the ground 
that any testimony which the defendant below could offer there- 
under would be admissible under his general issue plea of “non 
assumpsit.” 3 ie 

The court below sustained the motion and struck off the 
pleas. This was clearly right and no ertor was committed. 

F. C. Hooron, 
R. T. ConwynILI., 

Counsel for Defendant in Error. 


APPENDIX. 


AFFIDAVIT OF ANN ELIZA RHOADS. 


Ann Eliza Rhoads, Administra-\ „ 4, Girenit 
trix, go., of Maris Rhoads, car of the United 


deceased, States for the 
ve. Eastern District of 
Pen 2 e 
The Continental Life Insurance ai 
Company of Hartford, Sets . 


Connecticut. 


— 7⅜bdõ dk 


STATE OF PENNSYLVANIA, 2 
County oF DELAWARE, \ ss: 
Ann Eliza Rhoads, the above named plaintiff, being duly af- 
firmed, says that she is the widow and administratrix of Maris 
Rhoads, who died on the second day of December, A. D., 1880. 
That at the time of his death she resided with him in Spring- 
field township, Delaware county, Pennsylvania, where she still 
resides; and that she was at the time of the commencement of 
the above suit or action, and still is, a citizen of the state of 
Pennsylvania. | 
Affirmed and subscribed Feb- 
ruary 8th, A. D., 1886, before 


me. 
A. P. Orrxv, 
Notary Public. 


Ann Euiza Ruoans. 
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end VA. AND GA. R. R. CO. vs. JOHN w. GRAYSON. . 1 


a In ty Supreme Court of the United States. 


East TENNE SEE, Virointa & GrOoROIA RAILROAD ComPANy, 
4 Appellant, 


4 


/ v8. 
Joun W. Grayson et al., Appellees. 


It ic agreed that the ubove-entitled cause, now pending in the 
Supreme Court of the United States, shall be dovcketed and advanced, 
& that the same shall be submitted to the Court without the record 
being printed, except so much thereof as is necessary to put before 
the Court the merits of the appeal, namely, whether the cause should 
have been remanded to the State court. Said printed record to 
contain the original bill of complaint, without the exhibits thereto, 
the petition & bond for removal filed by appellant in the State 

chancery court, the motion of appellee, Jno. W. Grayson, 
b made in the United States circuit court, to remand the cause 
and the decree and opinion of Justice Woods remanding the 
same to the State court. 
F. P. WARD, & 


R. W. WALKER, 
Counsel for A 

MILTON HUMES, 
Counsel for Appellant. 


[Endorsed :] Supreme Court U. S., 1884. October term. No. 975. 
The Eust Tennessee, Virginia & Georgin R. R. Co., appellant, vs. 
Jno. W. Grayson ef al. eo as to 
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printing portions of record. 
ee U.S. Filed Nov. 13, 1884. James H. McKenney, 
clerk. 


1 Original Bill. 


Transcript from Chancery Court, First District, Eastern Chancery 
Division of Alabama. 


To the honorable the chancellor of the eastern division of the State 
of Alabama, sitting in chancery for the first district thereof: 


Your orator, John W. Grayson, brings this, his bill of complaint, 
against the Memphis and Charleston Railroad Company, a corpora- 
tion existing under the laws of the States of Tennessee, Alabama, and 
Mississippi; and the East Tennessee, Virginia and Georgia Ruilroad 
Company, a corporation existing under the laws of Tennessee and 
Georgia, and thereupon complaining says: 


Par. 1. 


That he is a resident citizen of the county of Madison, in the 
State of Alabama, and is over the of twenty-one years; and 
that he is a stockholder in the said Memphis and Charleston Rail- 
roud Company, and has been such stockholder since the 23rd day of 
of March, in the year 1870, and he files this bill in his own behalf, 
and in tae of all the other stockholders in said Memphis and 
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2 THE EAST TENNESSEE, VIRGINIA AND GEORGIA‘, n. CO. VS. 


Charleston Railroad Company, who may come in ad contribute to 
the expenses of this suit. 5 


* 
* 


Par. 2. 


That the said Memphis and Charleston Railroad tompany 18 
a corporation created by and existing under an M of the 
2 General Assembly of the' State of Alabama, approved the 
7th day of January, in the year 1850, and the acts amend®- 

1 thereof. ö . 
copy of said act of incorporation and all amendatory acts is here- 
with filed marked Exhibit No. 3, and prayed to be considered as part 
of this bill. The preamble to the said act of incorporation recites, 
“ Whereas, an act was passed by the State of Tennessee, bearing date 
the 2nd day of February, 1846, and the same was amended by an 
act of the same State, dated Feb. 4th, 1848, for the formation of a 
—— under the name and style of the Memphis and Charleston 
Railroad Company, for the purpose of establishing a communication 
by railroad between Memphis, Tennessee, and Charleston, South 
Carolina,” etc. The second section of said act, after conferring on 
said company the right of way adds, “ and said company shall have 
and enjoy all the rights, powers, and privil granted them by the 
acts of incorporation above mentioned,” (that is, the acts of the 
a of Tennessee referred to in the aforesaid preamble,) “and 
shall be subject to all the liabilities and restrictions imposed on the 

same.” 


Par. 2}. 


3 The said Memphis and Charleston Railroad Company is 
also a corporation created by and existing under an act of 
the Legislature of the State of Tennessee, approved February the 
2nd, 1846, and acts amendatory there. Hf. A copy of said act of in- 
corporation and all amendatory acts is herewith filed marked Ex- 
hibit No. 4, and prayed to be taken as part of this bill, except the 
general powers conferred upon all railroad companies, such as the 
tof the right of way, etes., etcs.; the 33 section of said act of 
Incorporation is in these words: “The said company shall possess 
such additional powers as may be convenient for the due and suc- 
cessful execution of the powers granted in this charter, and for the 
successful construction and management of the work.” None of 
said amendatory acts confer on said company any greater powers. 


Par. 3. 


That heretofore, to wit, on the 2nd day of June, 1877, one R. T. 
Wilson, representing himself to be the president of the Memphis 
and Charleston Railroad Company, and one S. R. Cruse, represent- 
ing himself to be the secretary and treasurer of said Memphis and 

Charleston Railroad Company, and the said R. T. Wilson as 
4 president of the East Tennessee, Virginia and Georgia Rail- 

. Co. and one James G. Mitchell, as secretary thereof, 
executed an instrument of writing purporting to be a lease by the 
Memphis and Charleston Railroad Company, whereby the said 


JOHN W. GRAYSON. . 3 


* 


Mem phi } ae 
railroad sand Clirleston Railroad Co. undertook to lease its line of 


g from the City of Memphis, Tennessee, to Steven- 
son, ; Pnis, ’ 0 
—— fe its branches known as the Somerville and 
Memphis, 4 Zhes, and the Washington street branch in the city of 
Chart. tod also all the rights and privileges of the Memphis and 
of said n Railroad Co. under and in pursuance of the 1 
— company with the Nashville and Chattanooga Railroad Co. 
o consolidated into the Nashville, Chattanooga and St. Louis 
— Railway), executed by the two companies respectively on the 23rd 
of June, 1858, and the 26th of July, 1858, providing for certain 
rights of transportation on the ruilrond line between Stevenson and 
Chattanooga, belonging to the Nashville and Chattanooga Ra‘lroad 
Co., including ‘ull de and station houses, equipments and ap- 
purtenances of every kind and nature whatsoever, belonging to the 
suid Memphis and Charleston Railroad Co. and branches unto the 
said East Tennessee, Virginia and Georgia Railroad Company 
5 for a period of twenty 22 from and including the first day 
of July, 1877, upon the terms and conditions particularly 
set out and recited in said pretended lease. A copy of said pre- 
tended lease is herewith filed and prayed to be taken as part of this 
bill, marked Exhibit No. 1. * 


Par. 4. 
Among other conditions recited in said lease, is the stipulation 
4 that the said East Tennessee, Virginia and Georgia Railroad Co. 
was to operate the said Memphis and Charleston railroad and 
oy. branches, including the use of the said rights and privileges under 


said contract with the Nashville and Chattanooga Railroad Co. for 
account and risk of the said Memphis and Charleston Railroad Com- 
— 7 either in the nume of the East Tennessee, Virginia and — 

ilroad Co. as lessee, or in the name of the Memphis and Charles 
a Railroad Co. as lessor, as tie said lessee may from time to time 
elect. 


Par. 5. 


Among other stipulations contained in the said pretended lease is 
the following: That out of the net earnings of the said Memphis 
and Charleston railroad, so to be run by the said East Tennessee, 
Virginia and Georgia Railroad Co. before there should be — 

accounting by the Eust Tennessee, Virginia and Georgia Rail - 
6 road Co. to the Memphis and Charleston Ruilroad Co. in 

regard to the net earnings of said Memphis and Charleston 
railroad, the said East Tennessee, Virginia and Georgia Railroad 
Co. should retain all such amounts as it may becume necessery to 
pay, for damages to persons or property incurred in the course of 
operating the said Memphis and Charleston railroad or branches 


by said East Tennessee, Virginia and Georgia Railroad Co. 
Par. 6. 


Said pretended lease contains, among other stipulations, the fol- 
lowing: That after the payments and deductions particularly speci- 
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fied in said lease, the said lessee shall apply the — of the 
amount of the net income and earnings of sai 
Charleston Railroad, and premises to such extent ass 
for the purpose, to the payment of the current inte 
to time ing due and payable during the existence 
upon the now existing bonded indebtedness of said lessor, 
its indebtedness to the State of Tennessee, for or in respect 
amount of Tennessee State bonds heretofore loaned, or delivered 
the State, to or in aid of said Memphis and Charleston Railroad Co. 

Whether such indebtedness to the State of Tennessee be at 
7 the time for payment of such interest thereon held by said 

State or by any assignee or transferee of such indebtedness or 


of the State’s right in respect thereof, and likewise such current in- 


terest fron: time to time upon any and all bonds of said Memphis 
and Charleston Railroad Co. which may be hereafter issued in sub- 
stitution for or for the purpose of discharging or raising the means 
to discharge any of its now existing bonds, or for liquidating, pro- 
viding for, represeuting, or securing its present indebtedness to the 
State of Tennessee, whether these bonds last referred to be issued 
to the State or to wd one who muy legally become or be the 
— of the said debt held by the State with its accompanying 
ien. 


7th Par. 


Said pretended lease contains, among other things, the follow- 
ing stipulation by way of proviso: Provided further, however, and it 
is hereby agreed that the aggregate amount of the bonded debt of the 
lessor and of such indebtedness of the lessor to the State of Tennessee, 
or its assigns, the interest whereon is above provided to be paid by the 
lessee out of the amount of surplus net income after payment of ex- 

penses and prior charges or deductions as aforesaid, is not to be 
8 asum that will make the annual interest cha for the whole 

thereof more than three hundred and ten thousand dollars, 
whereof not — ä — one hundred and fifty-five thousand dollars may 
be payable in gold and the residue in United States curreney; and if the 
sameshall at any time exceed tlie above limited aggregate and tlie pay- 
ment of interest by the lessee hereunder, so far as there shall Be 
sufficient funds therefor, shall be upon the bonds of the earlier issue 
made while within the limit, rejecting those of the late issue made 
beyond the limit. 


8th Par. 


Said pretended lease contains the following stipulation amon 
others: And it is hereby further provided, declared, granted, an 
agreed by and between the parties hereto, as well for the purpose of 
securing the lessee in the possession of the demised premises free from 
such effects as would or miglit result from the foreclosure or enforce- 
ment of mortguge or other liens upon said demised premises in conse- 

‘quence of non-payment of interest due or for other good and valuable 
considerations the said parties thereunto moving that the application 
hereinbefore made of the amount of surplus net earnings or income of 
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said demised p — in the hunds of order, or owing from the 
lessee to ths yment of current interest from time to time 


9 ’s bonded indebtedness, and indebtedness to the 


yy madeirrevocable, so long as the said demised premises 
ain in the hands or possession of the lessee under this in- 


9th Par. 


That said pretended lease contains, among other things, the fol- 
lowing stipulation: That uot exceeding five thousand dollars per 
annum is to be applied by the lessee for keeping up the corporate 
organization of the lessor and maintaining the necessary agencies 
for the transfer of its stocks and bonds; and your orator avers that 
under said lease the only power retained by the lessor was the right 
simply to keep up its corporate organization and such agencies as 
were necessary for the transfer of its stocks and bonds, and for this 
urpose that thé expenditure of the lessee was, by the terms of said 
easo, limited to five thousand dollars per annum. | 


10th Par. 


Said pretended lease contains, among other stipulations, the fol- 
lowing: 5th. The party of the second part shall have the right to 
em ipioy in the operation of the said leased road and branches 
10 and in carrying on its operations as lessee hereunder, such of 

the officers and agents of the party of the first part as it may 
from time to time elect to employ, and for the default or misconduct 
of persons, whether agents or employees of the lessor or not, whom 
the lessee shall in faith employ in or about the operatiuns of 
the said leased road and branches, or in conducting the operations 
as lessee hereunder, the said party of the second part shall not be 
responsible; and in order to promote, as far as can be consistently 
done, the unification of interest and management sought to be estab- 
lished by this lease and heretofore and now existing in part between 
the two corporation parties hereto, it is declared that they may from 
time to time elect the same persons for president and vice-president 
and em ploy the same persons in the conduct of the business of the 
two roads. 


11th Par. 


Said pretended lease contains, among other things, the following 
stipulation: 6th. This lease is made, among other reasons, for the 
purpose of so improving the credit of the purty of the first part as 
to.enable it to induce certain parties to purchase and become as- 

signees of the indebtedness of the lessors tu the State of. 
11 Tennessee, and for which snid State holds a lien on that por- 
tion of the lessor’s railroad which is situated in the State of 
Tennessee under and in pursuance of the existing laws of the said 
State allowing said purchase to be made with the assent of the rail- 
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road company indebted to the Stute, and be paid Yor in Tennessee 
States bonds or coupons at par, and the debt held by the State, with 


its liens and securities therefor, to be thereupon transferred to the 
urchaser, with like rights and liens as the State bag, and in the 


urther hope and expectation that if this object can be ad mplished, 
the lessor will be enabled, by means of new arrangem to be 
made with parties so purchasing and becoming assignees of the les- 
sor’s debt to the State, and by other arrangements, so to arrange, 
classify, and reduce its indebtedness, as with the aid therein of three 
hundred and twenty thousand dollars of Nashville and Chatta- 
nooga Railroad Company’s bonds now belonging to the lesssor, or 
the proceeds thereof, to reduce the amount of the lessor’s bonded 
debt and indebtedness to the State of Tennessee or its assigns, to 
such aggregate sum as will leave the annual interest charge thereof 
not more than the sum which is hereinbefore limited in that behalf, 
viz: three hundred and ten thousand dollars. 
12 Whereof not more than one hundred and fifty-five thou- 
sand dollars may be — in gold and the residue in United 
States currency; and it is hereby expressly understood and agreed, 
by and between the parties hereto, anything hereinbefore contained 
to the contrary notwithstanding, that in case.the lessor shall not, 
before the first day of Sept. next, be enabled to accomplish such ar- 
rangements as will reduce its bonded debt or indebtedness to the 
State of Tennessee, or its assigns, to or within the sum by this in- 
denture limited therefor, then this lease shall not go into effect, but 
this indenture shall become and be void and of no effect, and in 
case this result be not attained by the first day of July next, then 
from that time the operation and effect of this — and the 
sion of the lessee thereunder shall be suspended until either such 
result be attuined by or before the first day of September, or until 
— — shall be abrogated by the failure to attain such result by 
that day. 


12th Par. 


Said pretended lease contains, among other things, the following 
sti — . 
Ec. 12. Whereas Messrs. R. T. Wilson and Company and C. M. 
McGee, as individuals, have agree to raise themselves, and 
13 ſor other bondholders of the Memphis and Charleston Rail- 
road Co., one-half of the sum of money required to purchase 
the debt and lien of the State of Tennessee now existing against 
said company, and on its railroad in said State and other property, 
for State bonds issued to and in aid of said company, on condition 
that any other person or persons will raise, or cause to be raised, the 
other half, and on the condition that those supplying the money for 
said purpose shall be repaid the same, and shall — all the rights, 
privileges, and liens transferred for their security, which said State 
of Tennessee now holds as security for the payment of the indebted- 
ness to the said State, and that James C. Mealy, Napoleon Hill, R. 
C. Bethel, John D. Ratter, W. W. Garth, and George P. Beirne, be 
appointed a committee to endeavor to raise the half as aforesaid, 
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and when so raisg the snid committee, in conjunction with Messrs. 
R. T. Wilson and C. M. McGee, shall see that the payment of the 
as aforesaid shall be secured by the transfer of the 
lien and rightg’ of the State under the internal improvement acts of 
the same, 8199 such other additional arrangements as shall tend to 
re, as fur as possible, the objects, interests, and purposes 
of this instrument, now if the money so raised under this 
sec. 12 shall be forthcoming by July 1st, 1877, then the fore- 
ing lease shall be null and void; otherwise to remain in full force 
and effect. Said pretended lease concludes as follows: 

In witness whereof the parties hereto, in pursuance of resolutions 
of their respective boards of directors and with the approval of the 
stockholders of said party of the first part, duly given at a regular 
meeting of such stockholders, have hereunto respectively affixed 
their corporate seal and caused these presents to be attested by their 
respective presidents and secretaries tho day and year first above 
written. 


Your orator avers that on the 2nd day, December, 1879, the afore- 
said Robert T. Wilson and the aforesaid S. R. Cruse, acting respec- 
tively as president and treasurer and secretary of said Memphis and 
Charleston Railroad Co., and the aforesaid Robert T. Wilson and 
J. M. Mitchell, acting respectively as president and secretary of the 
East Tennessee, Virginia, and Georgia Railroad Co.,, entered into an 
agreement in writing, by which they undertook to modify the said 
pretended lease of June 2nd, 1877, by certain recitals, stipulations, 
and ——— contained in said instrument of date, December 2, 

1879. 
15 A copy of said agreement of date, December 2d, 1879, is 
herewith filed, marked Exhibit No. 2, and prayed to be taken 
as part of this bill. 

Among other things said modified agreement contains the follow- 
ing recitals 

hereas heretofore and under date of second day of June, 1877, 
an indenture of lease for a period of twenty years from and including 
the first day of July, 1877, was executed by and between the parties 
hereto, and whereas the party of the second part has become and is 
the purchas-rs and owners of the coupons from bonds of the party 
of the first part hereinafter mentioned to the amount of $——. 

And whereas coupons upon bonds of the party of the first — 

rom 


are about falling due, and the party of the first part is unable 


its own resources to make provision therefor, now, therefore, this 
indentore witnesseth that for and in consideration of the mutual 
promises herein contained and for other good and valuable consider- 
ations the receipt whereof by each of said parties is hereby acknowl- 
edged, the said parties have covenanted and agreed, and do hereby 
covenant and agree, with each other as follows, that is to say: First the 
party of the second part agrees that for the period of three years from 

the day of the date of these presents in case the agreement of the 
16 second day of June, 1877, as modified by these presents shall 

so long continue in force, and no proceedings shall be taken 
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for the foreclosure of any mortgage or deed of trist upon any part 
cf the tine of railroad of the party of the first part, hereby or under 
which the party of the second part is likely to be Vr shall be die- | 
of the road of the party of the first part, it Nill promptly 1 
rovide funds for the purchase of all outstanding intemest coupons | 
rom so called “ First Mortgage Company Bonds,” “Secon Mo gage | 
Company Bonds,” “First Mortgage Tennessee Division Bonds, Con“ 
solidated Gold Bonds,” and from such bonds as may be executed xD 
lieu of, or substitution for, any or all of the existing bonds of the 
said party of the first part, amounting in the aggregate to about 
($4,225,000.00) four millions two hundred and twenty-five thousand 
dollars, bearing interest at the rate of seven per centum per annum, 
of the parties of the first part, which shall be expressed upon their 
face to be payable during that period from bonds not exceeding, 
however, the amount of ($4,225,000.00) four millions two hundred 
and twenty-five thousand dollars, which coupons, if the net earnings 
of the said party of the first part shall not suffice to pay under 
17 the provisions of said agreement of the 2nd day of June, 1877, 
and in case any trustee or beneficiary under any mortgage or 
deed of trust upon any property of the party of the first part. shall 
not proceed to the foreclosure of the said mortgage or deed of trust, 
the party of the second part shall not itself, during such period of ul 
three years from the day of the date of these presents, take proceed- ay 
ings for the foreclosure of the mortgage or deeds of trust or any of 
them securing the coupons so purchased or to be purchased by the 
party of the second part, it — understood, however, that the partx 4 
of the second part shall: be and become the owner of such coupons 
so purchased and to be ee me by it, and shall be entitled to all 
the rights and liens of the bonds from which said coupons are de- 
tached upon the property of the party of the first part and that she 
coupons shall at all times after the date of their maturity, according 
to their terms, be presently due, and that there shall be no extension 
or postponement of the time of payment of such coupons so pur- 
chased or to be purchased by virtue of this agreement. 


Said modified ment contains, among other things, the fol- 
lowing stipulation : 
18 2nd. Subdivision eight of said lease is hereby cancelled and 


annulled, and in place thereof there shall be, and there is 
hereby substituted the following provis-on: 
8th. The party of the second part has the right to cancel and sur- 
render this lease at any time after three years, upon giving at least 
six months previous notice in writing to the party of the first part, 
and all provisions of said lease whereby the said party of the first 
part has the right prior to the first day of July, 1897", to cancel and 
surrender the said agreement of lease are hereby cancelled, annulled, 
and set aside, provided however, that it shall be the duty of the party 
of the second part to continue to provide money with which to buy 
and hold the coupons as aforesaid, so long as the party of the second 
part continues to operate the road under the anid lense, and in case 
the party of the second part fails to thus provide the money with 
which to buy the coupons as aforesaid, then and in this case the 
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4 part shall have the right to cancel the said lease 
parties of the fi’and conditions therein provided for, but this shall 
upon the termider or prevent the collection of the coupons purchased 
the second part in any of the modes or by any of the 
secured to it by the stipulations of this agreement, or 
e mortgages securing the bonds from which the saic 
upons are detached, and the party of the second part shall 
titled to interest on the coupons purchased by them until paid 
the same rate as the coupons would bear if protested at maturity 
for non-payment. 

Said modified agreement contains among other things the follow- 
ing stipulation. 

4th. “It is hereby understood, declared, and agreed that the party 
of the second part shall not be liable in the future nor in the past 
for the income resulting from the operations of the road of the party 
of the first part, or otherwise, under the aforesaid lease as herein 
modified, so long as the party of the second part _ elect to, and 
shall operate the road of the party of the first part through, by or 
under the officers of the Meinphis and Charleston Railread Company, 
and while said officers receive and disburse the revenues of said road, 
nor for any loss resulting while said road is operated by the party of 
the second part with due diligence and good faith. 


Par. — 


. Your orator charges that when said pretended lease of 
20 date June 2nd, 1877, and also when said modification thereof, 
; of date December 2nd, 1879, were executed, the said R. T. 
Wilson, was a large stockholder in the East Tennessee, Virginia and 
Georgia Railroad Company. 

Said modified | ment recites that it is executed in pursuance 
of resolutions of their respective boards of directors, and with the 
approval of the stockholders of said party of the first part, duly 

iven at an annual meeting of said stockholders on the 2nd day of 
— 2 1879, in Huntsville, Alabama, and at an annual meeting 
of the stockholders of the second part, holden on December 5, 1879, 
at Knoxville, Tennessee. 

Par. 13. 


Your orator cha that the several contracts hereinbefore re- 
ferred to, by which it was attempted to lease the said Memphis and 
Charleston railroad to the said East Tennessee, Virginia and 
Georgia Railroad Co. are ultra vires, against public policy, and null 
and void. 

Par. 14. 


Your orator charges that said lease was obtained by the said 
East Tennessee, Virginia and Georgia Railroad Co. for the purpose 
and with the intent of procuring the absolute control and manage- 
ment of the business of said Memphis and Charleston railroad, of 

operating and directing the same for the exclusive benefit of 
21 = said East Tennessee, Virginia and Georgia Railroad Co. and 
2 ~ ra charges that since the execution, as aforesaid, of 


= — 


5 ration; that neither the president nor any member of the board of 
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said pretended lease, the said East Tennessee, Virgitiand Georgia 
Railroad Co. have exclusively controlled, — am irected the 
operations of the said Memphis and Charleston rail , for the 
sole benefit and advantage of the East Tennessee, ia an 
Georgia Railroad Co. to the great detriment and injury of tock- 
holders of the Memphis and Charleston Railroad Co. ~~ 


* 


Par. 15. Nay 


Your orator avers that the said East Tennessce, Virginia and 
Georgia Railroad Co. has no power or authority under its charter, 
or otherwise, to become the lessee of any railroad in the State of 
Alabama, and to operate the same in the manner in which it now 
operates the said Memphis and Charleston railroad, and your orator 
further avers that the said Memphis and Charleston Railroad Co. 
had no power by virtue of its charter under the laws of Alabama to 
make and enter into such a contract as in evidinced by suid pre- 
tended lease, and said modification thereof. 


Par. 16. 


Your orator charges that since said pretended lease, and 
22 more especially since the modification thereof of date De- 
cember 2nd, 1879, the said East Tennessee, Virginia and 
Georgia Railroad Company, have appointed all of the officers, 
— and employes, who manage and conduct the business of said 
emphis and Charleston railroad; that said officers, agents and 
employes are amenable only to the said Eust Tennessee, Virginia 
and Georgia Railroad Company, that all contracts of whatever 
character, made in the name uf the Memphis and Charleston rail- 
road, are in fact made by the East Tennessee, Virginia and Georgia 
Railroad Company; that all moneys received from whatever source 
for said Memphis and Charleston railroad are accounted for to and 
disbursed under the orders and directions of the East Tennessee, 
Virginia and Geprgia Railroad Company; that all the officers, agents 
and employes connected with the management of the Memphis and 
Charleston railroad, look to and receive their compensation from 
the East Tennessee, Virginia and Georgia Railroad Company; that 
the passengers and freight rates of said Memphis and Charleston 
railroad are established and regulated solely by the East Tennessee, 
Virginia and Georgia Railroad Company, and that all the property 
of whatsoever kind and all the business of said Memphis and 
23 Charleston railroad is in the exclusive possession of said 
East Tennessee, — — and Georgia Railroad Company, 
and that the same is in all things — . managed, and used for 
the exclusive benefit of the East Tennessee, Virginia and Georgia 
Railroad Company. 


Par. 16}. 


Your orator charges that the East Tennessee, Virginia and 
Georgia Railroad Company is a non-resident and foreign co 
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directors, nor phe superintendent, nor any other officer of the East 

Tennessee, Vi*Rinia and Georgia Railroad Company resides in or is 

a resident off the State of Alabama; nor is any part of the said East 
i 


Tennessee, rginia and Georgia railroad located in the State of 
Alabamp4- 
3 Par. 17. 


Vour orator — that although the said Memphis and Charleston 

las u board of directors and a president ofsaid board, 

et they are mere passive —_ in the handsof the said East Tennessee, 

irginia and Georgia Railroad Co., subservient to its directions and 

acting only in subordination to its authority, that said president and 

board of directorsexercise none of the duties partaining totheir 

24 said offices unless to convene forthe purpose of mere formal ac- 

tion suggested and controlled by the said Eust Tennessee, Vir- 

ginia and Georgia Railroad Co., and limited simply to keeping up the 

organization of said Memphis and Charleston railroad in the interest 

and for the purpose of the said East Tennessee, Virginia and Georgia 
Railroad Company. 


Par. 18. 


Your orator charges that when said East Tennessee, Virginia 
and Georgia Railroad Company acquired, as aforesaid, the man- 
agement and control of the Memphis and Charleston railroad, 
the said Memphis and Charleston Railroad Co. owned a full equip- 
ment of locomotives, cars, and rolling-stock, sufficient to transact 
the business of said Memphis and Charleston Railroad Co., the same 
being of the value of three hundred thousand dollars; that since 
the East Tennessee, 1 and Georgia Railruad Co. obtained 
possession and control of said locomotives, cars, and rolling-stock, 
the same have been diverted from the uses of the Memphis and 
Charleston railroad, and applied to the use and for the benefit of the 
East Tennessee, Virginia and Georgia Railroad Co. 


Par. 19. 


Your orator charges that since the suid East Tennessee, Vir- 
ginia and Georgia Railroad Co. obtained possession as afore- 
25 nid of said Memphis and Charleston railroad the said East 
Tennessee, Virginia and Georgia Railroad Company has fixed 
the rates for transportation of freight end passenger to be paid 
to said Memphis and Charleston Railroad Co. as its proportion of 
the whole rate charged for through freights and passengers at a sum 
largely less than o right should have been, and is the sum that 
should be paid the said Memphis and Charleston Railroad Company 
as its just proportion thereof, and that the rate so fixed by the said 
East Tennessee, Virginia and Georgia Railroad Co. was and is barely 
sufficient to cover the cost of transportation, and that by reason 
thereof the suid Memphis and Charleston Railroad Co. has been 
defrauded of a large sum, to wit, the sum of not less than three 
hundred thousand dollars. 
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Par. 20. 


Your orator charges that the accounts and books or aid Mem- 
phis and Charleston Railroad Co. since the execution of said pre- 
tended lease have been and still are in the possession and keeping 
of the officers so appointed as above stated, and who are in fiet the 
officers and agents of said East Tennessee, Virginia and Georgia 
Railroad Co.; that the accounts between the said East Tennessee, 

Virginia and Georgia Railroad Co. and said Memphis and 
26 Charleston Railroad Co. have been kept under the exclusive 
direction and control of said East Tennessee, Virginia and 
Georgia Railroad Co.; and that said East Tennessee, Virginia and 
Georgia Railroad Co. has caused a large amount of the simulated debt 
to be charged against said Memphis and Charleston Railroad Co. and 
has caused to be given credit therefor on the books so kept as afore- 
said, the said East Tennessec, Virginia: and Georgia Railroad Co., 
— orator charges that the amount of suid simulated debt is un- 
nown to him, but he avers it to be not less than the sum of three 
hundred thousand dollars. 


Par. 21. 


Your orator charges that upon a fair and just accounting be- 
tween the Memphis and Charleston Railroad Co., and the East 
Tennessee, Virginia and Georgia Railroad Co., for matters and thin 

rowing out of said pretended lease and its modification, the said 
t Tennessee, * omar and Georgia Railroad Co. would be largely 
indebted, by many hundred thousand dollars, to the Memphis and 
Charleston Railroad Co.; that the accounting between said com- 
panies is necessarily difficult and intricate, owing to the fact that 
the books of account between said companies have been under the 
exclusive control and management, since the execution of 
27 said pretended lease, of the East Tennessee, Virginia and 
Georgia Railroad Co., and are in the possession of the officers 
of said East Tennessee, Virginia and Georgia Railroad Co.; and 
that a reference to be register of this court to state the account be- 
tween these two corporations is essential to the ends of justice. 


Par. 22. a } 
Your orator alleges that pending these proceedings an injunc- 


tion restraining the said East Tennessce, Virginia and Georgi 5 
Railroad Co. from the longer control, use, and management of the 
said Memphis and Charleston Railroad, is the only sufficient and 2 
adequate remedy your orator and the other stockholders in said 

Memphis and Charleston Railroad Co. have to protect them against 

further injury and loss. And your orator alleges in this connection 

and in furtherance of the ends of justice, a receiver should be ap- 

pointed to take charge of the said Memphis and Charleston railroad, 

and to control and manage the same in the interest of all the stock- 

holders of said Memphis and Charleston Railroad Co. 
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Par. 23. 


Your orator alleges that he does not know whether it be true 
or false, as alleged in the said pretended lease of June 2nd, 1877, 
and likewise alleged in the modification thereof of date De- 

28 eémber 2nd, 1879; that said lease and said modification were 
-~ respectively approved at a regular meeting of the stockholders 


of the Memphis and Charleston Railroad Company. 


Par. 24: 


Your orator averse that he was never present at any such meet- 
ing, either in person or by proxy; that he never consented to or 
approved of the execution either of said lease or of said modification, 
and that his rights as a stockholder in said company are in nowise 
offected by any such action of a stockholder’s meeting at which he 
was not present, in which he did noi participate, and in which his 
stock was not represented—such action being ultra vires and with- 
out legal authority. 


Par. 25. 


Your orator charges that a meeting of the stockholders of the 
said Memphis and Charleston Railroad Company was held at 
Huntsville, Alabama, on — 22d, 1882; at said meeting your 
orator was present as a stockholder in said conipany, at said meet- 
ing a resolution was adopted (against which your orator voted) au- 
thorizing the directors of the Memphis oid Charieston Railroad 


2 to appoint a committee to meet a committee of the East 
e 


nnessee Virginia and Georgia Railroad nage pe to nego- 
29 tiate terms for the cancellation or abrogation of the existing 
lease of the Memphis and Charleston railroad to the East 
Tennessee Virginia and Georgia Railroad Company ; authorizing 
said committee of the Memphis and Charleston Railroad Company 
to arrange all the details of said cancellation, and to fix the amount 
to be paid the said East Tennessee Virginia and Georgia Railroad 
Company, and report to the said board of directors such agreement 
as they might make with the East Tennessee Virginia and Georgia 
Railroad Company, and if said agreement was ratified by the di- 
rectors of thesaid Memphis and Charleston Railroad Company it was to 
be binding on the stockholders of said company; when this resolution 
was offered one of the directors of said Memphis and Charleston 
Railroad Company stated that it had been discussed by the board 
of dircctors of said company, and that a consultation had been 
held with the president of the East Tennessee, Virginia and Georgia 
Railroad Company in which it had been stated that on the payment 
of $400,000.00 by the Memphis and Charleston Railroad Company 
to the East Tennessee, Virginia and Georgia Railroad Company 
the last named company would surrender and cancel the lease afore- 
said, and the aſuresuid resolution was adopted under the 
30 influence of this statement and the belief that by the pay- 
ment of the said $400,000.00 said lease would be abrogated 

and annulled. 


Pk ok 
4 n peer ag 2 
* a 2 9 ue * 
** 4 


14 THE EAST TENNESSEE, VIRGINIA AND GEORGIA 11 


the East Tennessee, Virginia and Georgia Railroad Co 
the cancellution and surrender of said lease; against this réaglution 
your orator also voted. 

Your orator avers that the directors of the Memphis and Char 


ton Railroad Company will not and your orator cannot institute 


suit in the name of said company for the purpose of having said 
lease declared null and void and set aside. 


Par. 26. 


Your orator mak-s defendants to this bill, the said East Ten- 
nessee, * aes and Georgia Railroad Company, and the said Mem- 
phis and Charleston Railroad Company, to the end, therefore, that 
said defendants may, if they can, show cause why your orator 
should not have the relief herein and hereby prayed, and may, 


according to the best and utmost of their know] ge, remembrance, — 
n 


information, and belief, full, true, direct, and perfect answers 
31 make, without oath, to such of the statements and averments 

of this bill as by the note hereunder written they are required 
to make answer unto. 

May it please your honor to grant unto your orator the writ of 
subpoena to be served on the defendant, the said Memphis and 
Charleston Ruilroad Company, and also the writ of subpœnu to be 
served on the said East Tennessee, Virginia and Georgia Railroad 
Company requiring said defendants to plead, answer, and demur to 
this bill within the time and in the manner prescribed by law and 
the rules of this court. 

And your orator prays that the said pretended lease and the said 
pretended modification thereof be delivered up to the register of this 
court by the said defendants, and that the same be cancelled, 
annulled, and decreed by this court to be null and void. 

And your orator prays that it be referred to the register of this 
court to take proof and state a full and just account of and concern- 
ing all and singular the matters and things averred and set forth in 
this bill, and that said register report the same to this cuurt and 
that the amount, if any, ascertained and reported by said register 

to be due and owing from said defendants, the said East 
32 Tennessee, Virginia and Georgia Railroad Co., to the said 

defendant, the said Memphis and Charleston Railroad Co., 
may be decreed and ordered to be paid to the said Memphis and 
Charleston Railroad Co. 

And your orator further prays that the said defendants, The East 
Tennessee, Virginia and Georgia Railroad Company, and the Mem- 
ar and Charleston Railroad Co., be required and compelled to 

ring and produce before said register, on the stating of said account, 
such documents, books, and papers within their control or — 
sion 8 ~via be necessary or proper in stating the account herein 
pra or. 

our orator further prays that the said East Tennessee, Virginia 


* 
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and Georgia Railroad Co. be enjoined and restrained, by writ of in- 
junction, to ve issued from this court, from further cuntrolling, 
using, managing, or running the said Memphis and Charleston 
railroad. _- 8 

And your orator further prays an account be taken and stated by 
the register of this court, of the profits that were made. by said 
Memphis and Charleston Railroad Co., and which were received by 

the East Tennessee, Virginia and Georgia Railroad Co., 
33 and the profits which should have been made, if the said 

Memphis and Charleston railroad had been fairly and hon- 
estly conducted and managed by the said East Tennessee, Virginia 
— Georgia Railroad Co. 

Your orator further prays that a receiver may be appointed by 
this honorable court to take possession of the road- of said 
Memphis and Charleston railroad, with all of its equipments, loco- 
motives, cars, and rolling stock, and that he manage, direct, control, 
and run the same for the benefit and in the interest of the stock- 
holders of the Memphis and Charleston Railroad Co.; and your 
orator prays that the said board of directors of the Memphis and 
Charleston Railroad rom ay fee enjoined and restrained from mak- 
ing any contract with the East Tennessee, V — — and Georgia 
Railroad Company for the payment by the Memphis and Charleston 
Railroad Company to the t Tennessee, Virginia and Georgia 
Railroad Company of the sum of $400,000.00, or any other sum for 
the cancellation and surrender of said lease; and your orator 
prays that the said directors of the Memphis and Charleston Rnil- 
road — be enjoined and restrained from issuing five million 

(5,000,000) of new stock, or any other amount of new stock 
34 to be sold for the purpose of raising $400,000.00 to buy in 
said lease. 

And —_ orator prays for such further and other or different re- 

e 


lief as the facts and equities of his case may entitle him to. 
(Sg d) F. P. WARD anp 
WALKER anp SHELBY, 
Por Compl't. 


Before me, W. P. Neeman, register in chancery of the first district, 
eastern chancery «division, of the State of Alabama, this day per- 
sonally come L. P. Walker, one of the solicitors of the complain- 
ant in the foregoing case, and makes oath in due form of law, that 
neither the president nor other head thereof, secretary, cashier, nor 
managing agent of the Memphis and Charleston Railroad Com- 
pany, nor of the East Tennessee, Virginia and Georgia Railroad 
Company reside within the State of Alabama, but that they reside 
out of said State. 

(Sg d) L. P. WALKER. 


Sworn. to and subscribed before me, this the 3Ist day of August, 


1882 
W. P. NEWMAN, Register. 
Endorsed: Filed Aug. 31, 1882. W. P. Newman, register. 
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(Exhibits to bill and summons omitted in ge, stipula- 
tion. 


98 Petition for Removal, cc. * 
In Chancery, First Division, Eastern Division of the State of — 
JohN W. Grayson, Complaint, 
v8 ~~ 


MEMPHIS AND CHARLESTON RAILROAD Company and East TENNESSEE, 
VIRGINIA AND Georcia RAILROAD Company, Defendants. 


To the honorable chancery court for the eastern division of the State 
of Alabama, sitting for the first district thereof, at Huntsville. 


Your petitioner, the East Tennessee, Virginia and Georgia Rail- 
road Company, respectfully shows to this honorable court that the 
matter and amount in dispute in the above entitled cause, exceeds, 
exclusive of costs, the sum or value of five hundred dollars. 

That the controversy in said suit is between citizens of different 
States, and that petitioner was at the time of this commencement of 
this suit, and still is a citizen of the State of Tennessee, and that the 
complainant, the said John W. Grayson, was then, and still is a 
citizen of the State of Alabama. 

Your petitioner states that in the said suit above mentioned there 
is a controversy which is wholly between citizens of different States, 
and which can be fully determined as between them, to wit, a con- 
troversy between the said petitioner and the said John W. Grayson. 
Your petitioner desires to remove this cause to the circuit court of 

United States for the northern district of Alabama, and he. 
99 offers with this his petition for such removal a bond, with 
ood and sufficient surety for his entering said circuit court 
of the United States, on the first day of its next session, a copy of the a 
record in this suit and ſor paying all costs that may be awarded by | 
suid circuit court, if said court shall hold that this suit was wrong- ) 
fully or improperly removed thereto, and petitioner prays this hon- ( 
orable court to proceed no further herein, except to make the order : 
of removal, required by law, and to accept the said surety and bond, 4 
and to cause the record herein to be removed into said circuit court 1 
of the United States, in and for the northern district of Alabama, 
and petitioner will ever pray &e. 
MILTON HUMES, ) 
HUMES, GORDEN & SHEFFEY, 
Sol’s for Petitioners. 


Sworn to and subscribed before me this Sept. 4th, 1882. 
W. P. NEWMAN, Register. 


Endorsed : Filed Sept. 4th, 1882. W. P. Newman, register. 


100 Bond for Removal. 


STATE OF ALABAMA, Madison County : 
Know all men by these presents that we, the East Tennessee, Vir- 


=» Pha 


* 
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; ginia and Georgia Railroad Company as principal, and Thomas 


amar and Charles H. Halsey as sureties, are held and firmly bound 
unto John W. Grayson in the penal sum of two hundred dollars, 
the payment whereof well and truly to be inade unto the said John 
W. — his heirs and assigns, we bind ourselves, our heirs, 
representatives, and assigns, jointly and severally, by these presents. 
Yet, upon these conditions, the said Eust Tennessee, Virginia and 
Georgia Railroad Company having petitioned the chancery court of 
Madison county, in and for the first district, eastern division of the 
State of Alabama, for the removal of a certain cause therein pend- 
ing wherein John W. Grayson is cumplainant and the Memphis and 
Charleston Railroad Company and said East Tennessee, Virginia 
and Georgia Railroad Company are defendants, to the circuit court 

of the United States in and for the northern district of Alabama. 
Now, if the East Tennessee, Virginia and Georgia Railroad Com- 
ny, your petitioner, shall enter in the said circuit court of the 
United States on the first day of its next session a copy of the record 
in said suit and shall well and truly pay all costs that may be 
awarded by said circuit court of the United State- if said court 
shall hold that said suit was wrongfully removed thereto, 
101 then this obligation to be void, otherwise to remain in full 

force and virtue. 
Witness our hands and seals this 4th day of September, 1882. 
EAST TENNESSEE, VIRGINIA & 
GEORGIA RAILROAD COMPANY. [sgat.] 
By MILTON HUMES. 


Attorney, cc. 
THOS. JAMAR. SEAL. 
CHARLES H. HALSEY. — 


STaTE OF ALABAMA, Madison County : 


Before me, William P. Newman, register in chancery for the 1st 
district eastern chancery division of the State of Alabama, personally 
appeared Thomas Jamar and Charles H. Halsey, who are securities 
upon the foregoing bond, who being each duly sworn, say that the 
are citizens of Madison county, Alabama, and that they are wort 
in ay Sore in said county two hundred (200.00) dollars 
over and above all liabilities and exemptions secured to them by the 
constitution and laws of the State of Alabama. 

THOS. JAMAR. 
CHAS. H. HALSEY. 


Sworn to and subscribed before me this 4th day of September, 


1882. 
W. P. NEWMAN, Register. 


(Certificate to transcript from State court, order granting leave to 
file amended bill, amendment to bill, answer and exhibits thereto, 
replication, demurrer, order setting demurrer for argument, con- 
tinuance, withdrawal, of answer, & demurrer filed and set for argu- 
ment — in printing, per stipulation.) 
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184 Motion to Remand. 
In the Circuit Court of the United States for the Northern District 
of Alabama. 


Joun W. Grayson, Complainant, 


us. 
Tue East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD CoMPANY 
et al., Defendants. 


The above- entitled cause having been removed on petition of the 
defendant, The East Tennessee, Virginia and Georgia Railroad Com- 
pany, filed in the chancery court for the eastern division and first 
district, in Madison county, State of Alabama, and all defendants 
having interposed demurrers to the bill of complaint herein in this 
court, now comes the complainant and moves the court to enter and 
makes its order remanding said cause back from this court into the 


said chancery court for said division, district, and county of Madison 


aforesaid for hearing, and for ground of such motion moveant says 
that one of the defendants, Tne East Tennessee, Virginia and Georgia 
Railroad Company, is, as shown by the pleadings herein, a corpora- 
tion created under the laws of the State of Tennessee and of Georgia 
and residing therein, and is not a resident or citizen of the State 
of Alabama; that the Memphis and Charleston Railroad Company 

is an incorporated company created by the law of the State of 
185 Alabama, and is a citizen and resident in said State of Ala- 

bama and is located in said northern district thereof; that 
complainant, Jno. W. Grayson, is a citizen of the State of Alabama, 
residing in the northern district thereof aforesaid, and that, as shown 
by the pleadings herein, the controversy in this suit between com- 
plainant and the defendants is not one which is wholly between 
citizens of different States, and which can be fully determined as 
between them, but,on the contrary, the matters in controversy can- 
not be fully determined in a court hearing the same without the 

resence of both of the companies defendants in said cause. 


May 19th, 1884. 
CABANISS & WARD & 
L. P. WALKER, a 
Solicitors for Grayson. 


Endorsed: Jno. W. Grayson vs. The East Tennessee, Virginia & 
Georgia R. R. Co. et al. Motion to remand cause to State court filed 
May 19th, 1884. A. W. McCullough, clerk. 


Certified Copy of Decree Rendered in State Court. 
Jonx W. Grayson 
0 1293. 


v8. 
Mempuis & CHARLESTON RAILRNOAD Company ef al. 


Come the parties by their solicitors, and on motion, it appearin 
that the non-resident corporation, The East Tennessee, Virginia an 
Georgia Railroad Company, has filed a petition to remove this cause 

to the circuit court of the United States for the northern dis- 
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186 trict of Alabama, and filed a bond payable and conditioned 

as the law in such cases provides, and it also appearing by 
inspection of the records, pleadings, &c., in this case that the con- 
troversy and matters involved is between citizens of different 
States: It is ordered that said cause be removed to the said circuit 
court of the United States, and that the said petition and bond be 
filed in this court, and copies of which, together with the records 
and proceedings of this court and the original papers in this cause, 
be certified to said court, to the end that the said court may take 
jurisdiction hereof; and it is further ordered that the said movant 
und petitioner pay all the costs of this court now due or that may 
be due in executing this order, for which execution may issue. 

I, William P. Newman, register in chancery for the first district 
of the eastern division of Alabama, do hereby certify that the above 
and foregoing two (2) pages contain and embrace a full, true, and 
— copy of a decree rendered by said court in the cause of John 

Grayson us. The M. & C. R. R. Co. et al., as appears from the 
records and files of said court in suid cause, at Jan'y term thereof, 
1883, and on the 9th day of January, 1883. 

Given under my hand this 20th day of May, A‘ D. 1884. 

W. P. NEWMAN, Register. 


187 Endorsed: No. 1293. Grayson v. M. & C. R. R. Co. e al. 
Certified copy of decree rendered at Jan’y T., 1883. Filed in 
open court May 21, A. D. 1884. A. W. McCullough, clerk. 


Circuit Court of the United States for the Northern District of Ala- 
bama. In Equity. 


Jonx W. Grayson, Complainant, 


v8. 
East Tenn., VA. AND Ga. RalL ROAD Co. [and] Mempnis AND 126. 
CHARLESTON RAILROAD Co. 
May 21st, 1884. 


This day this cause came on to be heard upon the motion in 
writing filed by the complainant, John W. Grayson, to remand the 
cause to the chancery court for this eastern division and first district, 
in Madison county, in the State of Alabama, from which it had been 
removed to this court. 


Cause Remanded to State Court. 


And said motion having been argued by counsel for the parties 
and considered by the court, it is now ordered and decreed that said 
motion be sustained and the cause remanded from this court to the 
said chancery court. 


Appeal Prayed and Allowed. 


Thereupon the said defendant, The East Tennessee, Virginia, and 
Georgia Railroad Company, by its counsel, moved the court for the 
allowance of an appeal to the Supreme Court of the United States 
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from said decree remanding this cause to the said chancery court. 

On consideration whereof it is ordered by the court that said 
188 appeal be, and the same is hereby, allowed. The penalty of 

the bond for the appeal is fixed at two hundred and fifty 
dollars, and it is ordered that when the bond is given and approved 
according to law the appeal hereby allowed shall operate to super- 
cede the decree appealed from. Counsel for the complainant, John 
W. Grayson, being present when the said appeal was allowed, waived 
the issue and service of citation. 


Opinion of Court. 


U. S. Circuit Court, Northern District of Alabama. Special Term, 
May 19, 1884. In Equity. 


Joun W. GRAYSON 
v. 
Tue East TzxNESsEE, VIRGINIA & GreorGiA RAIL ROAD CoMPANY 
and THe Mxurnis & CHARLESTON RAILROAD Company, Defendants. 


Heard on motion to remand to the State court. 

Messrs. L. P. Walker and L. W. Day for the motion; Messrs. 
Milton Humes and Poston, contra; Woods, circuit judge. 

The bill of complaint was filed in the chancery court of Madison 
county, in the State of Alabama. It alleged that the complainant 

| was a citizen of the State of Alabama, and that The Memphis 

189 & Charleston Railroad Company was a corporation created 

by and existing under the Jaws of the State of Alabama, and 

that the ather defendant, The East Tennessee, Virginia and Georgia 

a Company, was a corporation foreign to the State of Ala- 
ma. 

The main object and purpose of the bill was to obtain a decree of 
the court . null and void a certain lease made on June 22, 
1877, and amended on December 2, 1879, by the Memphis & Charles- 
ton Railroad Company to the E. T., Va. & Ga. Railroad Company, 
of the railroad, station houses, depots, equipments, and appurte- 


_ nances of every kind of the first-mentioned company for a term of 


twenty years from and after July 1, 1877. 

The bill charged that the lease made on June 2, 1877, and the 
modification thereof made on December 2, 1879, were ultra vires against 
public policy and null and void. a 

Another purpose of the bill was that an account might be stated 
between the E. T., Va. & Ga. Railroad Company and the Memphis 
& Charleston Railroad Company, and that the former company 
might be decreed to pay to the latter such sums, if any, as might be 
found due it on such accounting. 

The bill also averred that the directors of the M. & C. R. R. Co. 

would not and the compl’t could not institute a suit in the 
190 name of said company for the purpose of having said lease 
declared null and void and set aside. 

The bill was filed August 31, 1882. Before any answer, plea, or 
demurrer by either of the defendants, to wit, on September 4, 1882, 


— 
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a petition was filed by the E. T., Va. & Ga. Railroad Co. for the re- 
moval of the cause to this court. The ground for removal was stated 
in the petition as follows: “That in said suit there is a controversy 
between citizens of different States, and which can be fully deter- 
mined as between them, to wit, a controversy between the said 
titioner, The E. T., Va. & Ga. Railroad Company, and the said 
ohn W. Grayson, the complainant.” 

The record shows that an order was inade by the State chancery 
court for the removal of the cause tu this court. On September 12, 
1882, a transcript of the record from the State court, consisting of 
the bill of complaint and exhibits and the petition and bond for the 
removal of the cause, was filed in this court. 

On October 23, 1882, the Memphis & Charleston Railroad Com- 
pany filed its answer to the bill. It alleged that the said lease and 
the modification thereof were approved at assemblies or meetings of 
some of the respondents’ stockholders, and that at such meetings the 
complainant was represented by his proxy and that his stock was 

voted both for the lease and for the modification thereof. 
191 The answer denied “that before the beginying of this suit 
the complainant made any effort with the Bdard of directors 
of respondent or with its stockholders to induce remedial action on 
their part to redress the sup grievances set up in the bill, and 
for this reason was not entitled to maintain this suit.” 

The answer also made the following averment: “It is impossible 
to conceive that complainant is prosecuting this suit in good faith 
when it is so manifest that if his suit was to succeed it would result 
in the destruction of his own stock, and yet it is almost as difficult 
to suppost that complainant would be willing to destroy the five 
millions of stock owned by his fellow-stockholders merely because 
the loss to him would only amount to $75. Respondent is there- 
fore forced to the conclusion that complainant either does not un- 
derstand his own interests ur that he is as regardless of it as he is 
of the interests of his fellow-stockholders, or that the real object of 
this suit has not been disclosed in the bill.” 

The answer prayed that respondent might be dismissed with its 
e ee costs and charges in that behalf most wrongfully sus- 
tained. 

To this answer the complainant filed the general replication on 

November 11, 1882. 
192 The E. T., Va. & Ga. Railroad Company on Jan’y 24, 1883, 
| filed a demurrer to the bill for want of equity and on other 
grounds. 

On April 29, 1884, the Memphis & Charleston Railroad Company, 
by leave of court, withdrew its answer, and, as the minutes of the 
cuurt state, filed its demurrer to the bill and the cause was set for 


hearing thereon. No demurrer was, however, in fact, filed. 


In this state of the pleadings the complainant on May 19, 1884, 
filed a motion to remand the cause to the State court on the ground 
that the Memphis & Charleston Railroad Company, one of the 
defendants, and Grayson, the complainant, were both citizens of the 
State of Alabama, and that the controversy between the complainant 


j 
4 
i 
3 
; 
| 
ae 


8 N 
er Sore 


22 THE EAST TENNESSEE, VIRGINIA AND GEORGIA R. R. CO. vs. 


and the defendants is not one which is wholly between citizens of 
different States, and the matters in controversy caunot be fully de- 
termined without the presence of both the defendants. This motion 
is now submitted to the court for its decision. 3 

The Memphis & Charleston Railroad Company is a citizen of 
the State of Alabama. It was so held by the Supreme Court of the 
United States in the case of Memphis, etc., R. R. Co. v. Alabama, 
107 U. S., 581. . 

As the complainant is also a citizen of the State of Alabama it 
must follow that this court is without jurisdiction of the case aud 

that is was improperly removed unless it falls under some 
193 exception to the rule laid down in the cases of Blake v. McKin, 

103 U. S., 336, and Hyde v. Ruble, 104 U. S., 407; that the 
case to be removable must present a controversy wholly between 
citizens of different States. 

It is evident that both the defendants are necessary parties to 
the main question in the case, namely, whether the lease executed 
by one to the other is wera vires and therefore null and void. This 
is a controversy which cannot be decided unless both the parties 
to the lease are before the court. It is not, as alleged in the petition 
for removal, a controversy between the complainant and the E. T., 
Va. & Ga. Railroad Company, but a controversy between the com- 
plainant on one side and both the defendants on the other. 

The E. T., Va. & Ga. Railroad Company contends, however, that 
although the controversy may be indivisible, yet that it is one 
between the complainant and the Memphis & Charleston Railroad 
Company on the one hand and the E. T., Va. & Ga. Railroad Company 
on the other, and that by transferring the Memphis and Charleston 
Railroad Company to the side of the complainant, where it belongs, 
the parties, complainant and defendant, are citizens of different 
States. The theory is that the controversy is in fact one between 

the two railroad companies. This view is not sustained 
194 by the record. There does not appear to be any dispute 

between the two companies. It nowhere appears by the 
averments of the bill that there is any matter of controversy between 
them, or that they are not in perfect accord. The controversy is in 
the first instance between the complainant and the M. & C. Railroad 
Company touching the powers of the company and the policy which 
would best subserve its interests, and secondarily with the E. T., Va. 
[and] Ga. Railroad Company. 

We cannot, therefore, take the M. & C. Railroad Company from 
the position of defendant and range it with the complainant. 

If the bill had been brought by the complainant to enjoin the 
M. & C. Railroad Company from making the lease set out in the bill 
it is perfectly apparent that the controversy would have been one 
between the complainant stockholder and the railroad company. 
It would not have been possible to put both parties on the same side 
of such a case. It is quite as clear that when the object of the bill 
is to set aside a lease ulready made the controversy is between the 
stockholder and the company, and unless the company chooses to 
adopt the suit it cannot be regarded asa complainant. From all 
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that appears by his bill, and it may be fairly inferred from its aver- 
ments, the M. & C. Railroad Company is insisting on its 
195 power to make tine lease and on the validity of the lease. The 
record, therefore, when the petition for removal was filed did 
not disclose a controversy wholly between citizens of different States, 
and which could be fully determined between them. Nothing which 
has since occur-ed in the case puts it in a different light. 
I am of opinion, therefore, that the motion to remand must pre- 
vail, and it is so ordered. | 


Endorsed: No. 126. John W. Grayson v. The East Tenn., Va. & 
Ga. Railroad Co. et al. Opinion of the court, May 21, 1884. Filed 
May 21st, 1884. A. W. zullough, clerk. 


Leave Asked to Amend Petition for Removal. 
Circuit Court of the United States, Northern District of Alabama. 
Joun W. Grayson, Compl't, ) 
v8. ? 126 


MEMPHIS AND CHARLESTON RATLNOAD Co. and Ease Tennes- | 
SEE, VIRGINIA AND GEORGIA RAILROAD Company, Def’ts. 


May 2ist, 1884. 


In the above-entitled cause comes the East Tennessee, Virginia 
and Georgia Railroad Company and asks leave of the court to amend 
the petition for removal of the cause from the State court to this 
court by adding the name of the Memphis and Charleston Railroad 
Company immediately after that of John W. Grayson, where it is 
— in said petition that there is a controversy in said suit 
wholly between citizens of different States, to wit, a controversy be- 

tween e (meaning this defendant) and John W. Gray- 
196 son. By said proposed amendment this defendant desires to 

arrange the Memphis and Charleston Railroad Company on 
the side with John W. Grayson as to said controversy. This defend- 
ant is advised that this is the arrangement and disposition which 
the law makes of said parties as to said controversy according to the 
record in the cause in determining the question as to the jurisdiction 
of this court, and this defendant in offering this amendment desires 
to remove any objection which might be made to its said petition 
for removal on account of any failure to aver with technical accu- 
racy any fact disclosed by the record which might be essential to 
the maintaining of jurisdiction of the cause by this court. 

HUMES, GORDON & SHEFFEY, 
Sol’s for Def l. 


It is ordered that the foregoing petition for leave to amend the 
petition for removal of this cause to this court be disallowed. Said 
petition was filed and presented, and the foregoing order disallowing 
the same made before the making of the order remanding the cause 
* wa a court. This done in open court this the 21st day of 

ay, ; 


W. B. WOODS, 
Circuit Justi 
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Bond on Appeal. 


Circuit Court of the United States for the Northern District of 
Alabama. 


Tue East TENNESSEE, VIRGINIA AND GreurGiIA RAL NOA D CoMPANY, 
Appellant, 
v8 


197 Jonx W. Grayson and THE MEMPHIS AND CHARLESTON 
RAILROAD Company, Appellee-. 


Know all men by these presents that we, The East Tennessee, 
Virginia and Georgia Railroad Gompany, as principal-, and L. H. 
Scruggs and George P. Landman, as sureties, are held and firmly 
bound unto John W. Grayson in the sum of two hundred and fifty 
dollars, to be paid to the said John W. Grayson, his legal representa- 
tives or assigns; to which payment, well and truly to be made, we 
bind ourselves, and each of us, jointly and severally, and our and each 
of our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this the 20th ¢! of May, 1884. 

The condition of the above obligation is such that whereas the 
above-named The East Tennessee, Virginia and Georgia Railroad 
Company has prayed and obtained an appeal to the Supreme Court 
of the United States from a judgment of said circuit court, rendered 
in said cause on this day, namely, on May the —, 1884, remanding 
said cause to the State chancery court of Madison county, Ala- 
bama, being the first district of the eastern division thereof, and to 
reverse said judgment: 

Now, therefore, if the above-nained The East Tennessee, Vir- 
198 ginia and Georgia Railroad Company shall prosecute its said 
appeal to effect and answer all costs and damages if it shall 
fail to make good its plea, then this obligation shall be void ; other- 
wise to remain in full force and virtue. 
EAST TENNESSEE, VIRGINIA AND 
GEORGIA RAILROAD COMPANY, [sgat. 
Per JAMES B. WHITE, Agent. SEAL. 
L. H. SCRUGGS. SEAL. 
GEO. P. LANDMAN. SEAL. 


Approved May 21, 1884. 
W. B. WOODS, 
Circuit Justice. 


We, the sureties to the above bond, being each duly sworn, do say 
that we are each worth two hundred and fifty dollars in property, 
situated in the said northern district of Alabama, over and above 
all exemptions allowed by law. 

L. H. SCRUGGS. 


GEO. P. LANDMAN. 


Sworn to & subscribed before me this 20th day of May, 1884. 
A. W. McCULLOUGH, 
Clerk U. 8. Cir. Ct. 
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(Endorsed :) Filed in open court May 2ist A. D. 1884. A. W. Me- 
Cullough, clerk. 


199 Uwrirep Srates or America, Northern District of Alabama: 


I, A. W. McCullough, clerk of the circuit court of the United 
States of America in and for said district, do hereb certify that the 
above and foregoing numbered from 1 to 198, both inclusive, 
contain a true, full, and complete copy of the papers on file in my 
office and the proceedings had in said court in case No 126 (in 
equity), John W. Grayson ve. The Memphis and Charleston Rail- 
road Company and the East Tennessee, Virginia and Georgia Rail- 
road Company. 

In testimony whereof I have hereunto subscribed-my name and 
affixed the seal of said court, at office in the city of Huntsville, in 
said district, this 5th day of September, A. D. 1884. 

(Seal Circuit Court U. 8., N. D. of Alabama.] 


A. W. McCULLOUGH, 
Clerk U. & Circuit Court, Northern District Alabama. 
200 Assignments of Error. ch 
The court below erred in its order and judgment remanding said 


cause to the State court. 
MILTON HUMES, 
Att'y for Appellant. 
- Endorsed on cover: N. Alabama C. C. U. S. No. 331. The East 
Tennessee, Virginia and Georgia Railroad Company, appellant, ve. 
John W. Grayson. Filed 2d ber, 1884. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. — 


EAST TENNESSEE, VIRGINIA AND GEORGIA RAILROAD 
COMPANY, APPELLANT, 


vs. 
JOHN W. GRAYSON, APPELLEE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ALABAMA. 


BRIEF FOR APPELLANT. 


WM. M. BAXTER, Solicitor for Appellant. 


— 7 —˙ 


IN THE SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. 331. 
East TENNESSEE, VIRGINIA AND GOA RAILROAD Company, Appellant, 
versus 


Jonx W. Grayson, Appellee. 


ef 


The appellant assigns the following errors: 


Ist. The action of the Court in refusing to permit the East Ten- 
nessee, Virginia and Georgia Railroad Company to amend its petition 
for removal, so as to show that the controversy was between it, on the 
one side, and the complainant John W. Grayson and the Memphis and 
Charleston Railroad Company, on the other.—Transcript, p. 23. 

2nd. The action of the Court in entering an order remanding the 
suit to the State Court.—Transcript, p. 19. 


BRIEF. 


The cause is submitted and is to be tried upon an agreed transcript. 
(Record, p. 1). By this record it appears that John W. Grayson, for . 
himself and other stockholders in like situation, &c., files his bill to 
have a decree cancelling and annulling a certain lease, made by the 
Memphis and Charleston Railroad Company (in which he is a stock- 
holder) to the East Tennessee, Virginia and Georgia Railroad Com- 
pany. This is the main and vital issue of the bill, and if it should 
fail for this purpose, it would fail for all purposes. All other relief is 
incidental, merely. 

The charge is that the lease is ultra vires and void. If so, it was 
never the act of the corporation, but only an abortive attempt towards 
the doing of an act which it was powerless todo. As the beneficial 
ownership of all the corporation possessed is really in the stockholders, 


ie eee Ae ee é 


E Nee deca Wat 


4 


the interest of the stockholders is the interest of the corporation. 
Their interests are identical, and necessarily the same. Except as 
being the legal holder or trustee of the property for the stockholders, 
it can not be said that the corporation has any interest in the property 
at all, and as trustee it can and really does have no interest adverse to 
them. In the present case the act complained of has formally been 
performed ; but, if complainant is.correct in his theory, it has never 
been performed at all, as a matter of law; and what may have been 
done is of no binding force upon the corporation nor its stockholders. 
The very moment it is conceded that the corporation is bound by the 
act complained of, then it follows as a necessary consequence that 
complainant is bound; as, whatever binds it, also binds him. This 
shows that their interests are identical. 

If complainant’s theory is correct, then the Memphis and Charles- 
ton Railroad Company itself might prosecute this suit, and pray for 
identically the same relief that the complainant prays for against 
appellant. In fact the corporation is the proper party to bring such 
a suit, and unless complainant can and does show a refusal upon the 
part of the corporation, after request, &c., he has no right to prosecute 
such a suit in his own name. 

Hawes vs. Oakland, 104 U. S., 450. 

When such a case is made, it is analogous to a suit “in the name 
of A” (the legal holder or owner) “for the use of B” (the beneficial 
owner). The corporation is a necessary party because of its legal 
ownership; but its place is really upon the side of the stockholder, 
and its interests are identical with his. If it were a suit at law (if such 
a suit could be) the stockholder would have the right to use the name 
of the corporation, for the use of the parties entitled—i. e., all other 
stockholders, upon indemnifying the corporation against costs. By 
bringing the suit in his own name, and making the corporation a 
defendant to a suit in equity, he, in effect, does exactly this same thing. 
He, in effect, prosecutes a suit in the name of the corporation for the 
benefit of himself and other stockholders. His relief is accomplished - 
through the corporation. Such recovery as he may obtain is in the 
name of the corporation. His prayer for relief in this very bill recog- 
nizes this fact, and his prayer is based upon this theory. (Record, p. 
14). 

I do not think this can be made analogous to a case, as supposed 
by Justice Woods, of a threatened purpose of the Memphis & Charles- 
ton Railroad Company to make such a lease and a bill filed in such 
case to prevent it. In such a case, no one would be a necessary de- 
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fendant except the corporation itself: or, as a corporation can act only 
through its officers or directors, the real defendants would be such 
officers and directors; and the object would be to prevent them as such 
from using the corporate seal or signing the corporate name to such 
contract, or from delivering possession, &c. 

In the case before us the lease is formally executed, the possession 
changed, and the contract executed, so far as it lawfully can be. The 
beneficial interest is in the stockholders. The corporation is a mere 
naked or passive trustee. The controversy to annul or vacate the lease 
is practically and to all intents and purposes, when the parties are 
arranged upon the side where their interests naturally place them, a 
suit between the Memphis and Charleston Railroad Company, for the 
use of John W. Grayson and others, and the East Tennessee, Virginia 
and Georgia Railroad Company. 


The present suit is not the same either in facts or principle as the 
case in 113 U. S., 249, as I reepectfully submit. In that case the two 
_Yailroad companies joined in an answer, insisting upon the validity of 

the lease. There is no such state of facts here. It does not appear 
that the Memphis and Charleston Railroad Company takes any such 
position. 

In that case, too, certain individuals were sued, some of whom 
were residents and citizens of the same stale with complainants, and a 
personal decree was prayed against them, in a certain contingency. 
There are no such facts in this case. That case was decided upon its 
facts, and how far, if at all, it may be considered as controlling in this 
case, is for the Court yet to determine. I do not concede its applica- 
bility to the present case. The facts not being identical, and the case 
being decided upon its own facts, I cannot assume that the decision in 
that case is controlling in this: nor do I concede that “it settles the 
“ proposition that a case involving such a controversy as that here pre- 
“sented, is not removable from the State Court ” 

For these reasons, which might be elaborated, I submit that the 
Circuit Court erred in refusing to allow petition of removal to be 
amended as prayed, and also in remanding the cause. 


W. M. BAXTER, 
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IN THE SUPREME COURT OF THE UNITED STATES. 
o OR THRM, 1686. 


THE EAST TENNESSEE, VIRGINIA AND. GEORGIA 
RAILROAD COMPANY, ArraLurr. 


VS. 
JOHN w. GRAYSON, Apreuiez. — 


BRIBYF FOR APPHLLILED. 


The original bill in this case was filed in the Alabama Court of 
Chancery by the Appellee, a citizen of Alabama and a stockhold- 
er in the Memphis and Charleston Railroad Company, suing in 
behalf of himself and such other stockholders in said Company 
as should come in and contribute to the expenses of the suit, 
against the Memphis and Charleston Railroad Company, a cor- 
poration existing under the laws of Tennessee, Alabama and 
Mississippi, and the East Tennessee, Virginia and Georgia Rail- 
road Campany, a corporation existing under the laws of Tennes- 
dee and Georgia; and the purpose of the suit was to obtain a de- 

cree of the Court declaring null and void a certain alleged lease 
made June 22, 1877, and amended December 2, 1879, by the M. 
& C. R. R. Co. to the E. T. Va. & Ga. R. R. Co., of the railroad, 
station houses, depots, equipments, and appurtenances of every 
kind of the first mentioned Company for a term of twenty years, 


2 
and for the further purpose of having an account taken and stated 
between said two Companies. The purposes of the Bill and the 
history of the case are more fully stated by Mr. Justice Woods in 
the opinion delivered by him in the Court below, and fouad in 
the Transcript of Record, p. 20: 
; The Hast Tennessee, Virginia & Georgia Railroad Company 
removed the case to the U. S. Circuit Court for the Northern Dis- 
trict of Alabama. On motion of ‘Appellee, said Circuit Court re- 25 
manded the case.to the State Court. Nn 
ET Va. & Ga. Co. ftom the onder and judgment of the Court 
below remanding the case.. 

The Appellee relies upon said opinion of Mr. Justice Woods, and 
upon the authority of the case of Central Railroad Company of 
New Jersey os. Mills, 113 U. S. 249. This case is almost identi- 
cal in its facts with the case at bar and the two cannot be distin- 
guished in principle. It settles the proposition that a case in- 
_ volving such 9 controversy as that here presented is not remova- 
ble from the State Court. 

HENRY E. DAVIS, 


F. P. WARD, 
R. W. WALKER, 


Counsel for Appellee. 
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and for the further purpose of having an account taken and stated 
between said two Companies. The purposes of the Bill and the 
history of the case are more fully stated by Mr. Justice Woods in 
the opinion delivered by him in the Court below, and * in 
the Transcript of Record, p. 20. 

The East Tennessee, Virginia & Georgia Railroad 8 
removed the case to the U. S. Circuit Court ſor the Northern Dis- 
trict of Alabama. On motion of Appellee, said Circuit Court re- 
manded the case to the State Court. This is an appeal by the 
E. T. Va. & Ga. Co. from the order aud judgment of the Court 
below remanding the case. 

The Appellee relies upon said opinion of Mr. Justice Woods, and 
upon the authority of the case of Central Railroad Company of 
New Jersey vs. Mills, 113 U. S., 249. This case is almost identi- 
cal in its facts with the case at bar and the two cannot be distin- 
guished in principle. It settles the proposition that a case in- 
volving such a controversy as that here presented is not remova- 
ble from the State Court. 


HENRY E. DAVIS, 

F. P. WARD, 

R. W. WALKER, 
Counsel for Appellee. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 266. 


THE CUNARD STEAMSHIP COMPANY, (LIMITED) 
PLAINTIFF IN ERROR, 


vs. 


PATRICK CAREY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


INDEX. 


Writ of error — 2 ̃ 8 
Clerk’s return and certificate kak «««« 446 
Transcript from superior court, N. Y. City ..---.. .-.--. . 
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THE CUNARD STEAMSHIP COMPANY (LIMITED) vs. PATRICK CAREY. 1 


1 -Untrep Srarrs or AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the second circuit and southern district 
of New York, Greeting 


Because in the record and proceedings, and also in rendition of 
a judgment in a plea, which was in the said circuit court before you, 
between Patrick Cary, plaintiff, and The Cunard Steamship — 
nany (Limited), defendant, manifest error, as it is said, hath inter- 
vened, to the great damage of the said defendant, as by their com- 
plaint appears, and it being fit that the error, if any there hath been, 
should be duly corrected, and full and speody justice be done to the 
parties aforesaid in this behalf, you are hereby commanded, if judg- 
ment be therein given, that then, under your seal, distinctly and 
openly, you send the record and p ings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you have the same at 
2 Washington, in the District of Columbia, on the second Mon- 

day of October next, in the said Supreme Court, to be then 
and there held, that the record and proceedings aforesaid being in- 
spected the said Supreme Court may cause further to be done therein 
to correct that error, what of right and according to the law and 
custom of the United States should be done. * 

Witness the Hunorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this eighth day of Febru- 
ary, in the year of our Lord one thousand eight hundred and 
eighty-three and of the Independence of the United States the one 


hundred and seventh. 
4 | JOSEPH M. DEUEL, Clerk. 
OWEN & GRAY, 
Attorneys for Plaintiffs in Error. 


The foregoing writ is allowed this eighth day of February, 1883. 
ne nm WM. J. WALLACE. 


3 Unrrep States oF AMERICA, _— } id 
Southern District of New York. , 

I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error, and in obedience 
thereto, do hereby — that the following pages, numbered from 
four to two hundred and twelve, inclusive, contain a true and com- 
plete 3 of the records and proceedings had in said court in 
the case of The Cunard Steamship Company (Limited), plaintiff in 
error, against Patrick Carey, defendant in error, as the same remain 
of record and on file in said office. ä 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this sixteenth day of Au- 
gust, 8 2 of our Lord one thousand eight hundred and 


3 1 11 rn thew tie z 
— — — Ps Ew 


* 5 — — 2 * ony 1 1 r 
ccc p RAR eS tae NN ee mR Oa 


2 THE CUNARD STRAMSHIP COMPANY (LIMITED) vs. 


eighty-three and of the Independence of the United States the one 


hundred and eighth. 
[Seal of U. S. Circuit Court.] 


TIMOTHY GRIFFITH, Clerk. 


[Endorsed :] U. S. circuit court, southern district of New York” <= 
The Cunard Steamship Company 8 plaintiff in error, vs 
Patrick Carey, defendant in error. Writ of error. Owen & Gray, 
attorneys for pl'ff in error. Due service of the within writ of error 
is hereby admitted. N. Y., Feb’y 8th, 1883. Herman H. Shook, * 
att' y for def’t in error. U. S. circuit court. Feb. 8, 1883. Joseph ö 
M. Deuel, clerk. 


ee Superior Court of the City of New York. 


Patrick CAREY 
ag'st 
Tur CunarD STEAMSHIP Company (LIMITED). 


CLERK’s OFFICE, 
SUPERIOR CouRT OF THE City oF New YOorK. 


I, Thomas Boese, clerk of the superior court of the city of New 
York, do hereby certify that annexed hereto is a copy of the record 
and of the whole of the proceedings in the above-entitled action. 

In witness whereof I have hereunto subscribed my name and 
affixed the seal of the superior court of the city of New York, this 
24th day of February, A. D. 1882. 

Dl. s.] THOMAS BOESE, Clerk. 


5 Summons. 


Superior Court of the City of New York. 1 


Patrick Carey, Plaintiff, 
against 
THE CuNARD STEAMSHIP Company (Liurrzp), Defendant. 


To the above-named defendant : 


You are hereby summoned to answer the complaint in this action, 
and to serve a copy of your answer on the plaintiff’s attorney within Sy 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer, judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated N. Y., December 3, 1881. 

HERMAN H. SHOOK, 


Ns Att'y. 
Office, No. 261 Broadway, New York. 
Post-office address: 261 Broadway, New York. 


PATRICK CAREY. 


Superior Court of the City of New York. 


Parick Carey, Plaintiff, 


against 
THE CuNARD StTeAMsHIP Company (LimitTep), Defendant. 


* — plaintiff, by his attorney, Herman H. Shook, complaining, 
a i 
On information and belief that the defendant is a foreign cor- 
ration, duly chartered under and by the laws of the Kingdom of 
reat Britain, and was such corporation at the times hereinafter 
mentioned, and as such corporation owned and still owns and runs 
a line of steamships between the said Kingdom and the United 
States of America, and said defendant had at said times and still 
has an office and place of business in the city of New York and 
proper within this State. 
7 II. That the plaintiff is a resident of the city of New Vork; 
that on or about the 3rd day of November, 1880, at the time 
of the committing of the grievances hereinafter mentioned, he was 
in the employment of the defendant at the city of New York as a 
longshoreman, in loading and unloading the steamship Batavia, as 
as plaintiff is informed and believes, on- of the steamships thus 
owned or chartered and in use by the said defendant, and in the 
course of said employment, and by direction of defendant, plaintiff 
was in the hold of said ship hooking coal-tubs to the apparatus vari- 
ously known as — — or hoisting gear, or hoisting ap- 
paratus, the property of the defendant, and owned and in use by 
said defendant on said steamship at said time, and it was the duty 
of the defendant to provide a good, safe, and secure hoisting gear, 
with good, safe, and secure machinery and apparatus. 
8 III. That the defendant, not regarding its duty, conducted 
itself so carelessly, negligently, and unskilfully in this behalf 
that it provided and used an unsafe, defective, and insecure hoist- 
ing apparatus, of which it had notice. 

iv’ hat, for want of due care and attention to its duty in that 
behalf, on the day and at the place aforesaid, and while the said 
hoisting —.— was in the use and service of defendant upon 
said steamship, and while the plaintiff was in the hold of said steam - 
ship, in the capacity aforesaid, for the defendant, the rope connected 
with and forming a part of said hoisting —— by reason of its 
unsafeness, defectiveness, and insecurity, broke, whereby the coal- 
tub attached thereto fell upon the plaintiff, without any fault or 
carelessness or negligence on his part, fracturing and breaking his 


left leg. 
9 V. That by reason thereof the plaintiff became, and ever 

since has been, and still remains ill, and is maimed for life; 
that in consequence of the said fracture the said left leg has become 
shorter than the right leg, and plaintiff is unable, and for the re- 
mainder of his life will be unable, to walk upon said leg, and is 
compelled to use crutches in moving about; that he has been and 
still is obliged to expend large sums of money already, about three 


4 AR CUNARD STEAMSHIP COMPANY (LIMITED) vs. 


hundred dollars, in attempting to cure himself, and since he re- 
ceived said injuries has been and still is prevented from pursuing 
his business, and is, as he believes, permanently injured, so that he 
will never be as strong as before, and will never be able to follow 
his occupation of longshoreman, and he has no other trade or occu- 
pation whereby he can earn his livelihood and — his family ; 
and that in consequence of said injuries has suffered, and 
10 Still suffers, great pain, and was and is otherwise greatly in- 
jured, to his damage thirty thousand dollars; that on account 
of damage the defendant has paid to and on behalf of plaintiff about 
the sum of nine hundred and fifty dollars, leaving a balance of 
twenty-nine thousand and fifty dollars. 
Wherefore the plaintiff demands judgment against the defendants 
for the sum of twenty-nine thousand and fifty dollars, besides the 


costs of this action. 
HERMON H. SHOOK, 
Plaintiff’s Attorney. 


Office & post-office address: 261 Broadway, New York. 


City AND County oF New York, 88: 


Patrick Carey, being duly sworn, says: That he is the plaintiff 
herein; that the foregoing complaint is true to the knowledge of 
—— except as to the matters therein stated to be all on 
information and belief, and as to tliose matters he believes it to be 


true. 
11 PATRICK CAREY. 


Sworn to before me, this 3rd day of December, 1881. 
J. ORLANDO HARRISON, 
Notary Public, Kings Co., Certificate Filed in N. Y. Co. 


(Endorsed :) Superior court of the city of New York. Patrick 
Carey, pl'ff, ag’st The Cunard Steamship Company (Limited), def’t. 


Copy summons & complaint. H. H. Shook, pl’ff’s att’y. Office & 


P. O. address, 261 Broadway, N. Y. 
12 Superior Court of the City of New York. 


PaTRIcK CAREY 
v8. 
THe CunaRD STEAMSHIP ComPANy (LIMITED). 


The defendant above named, by Owen & Gray, its attorneys, an- 
swers the complaint of the plaintiff herein as follows : 


I. It admits the employment of the plantiff and that it owned 
the steamship “ Batavia.” 

It denies that it has any knowledge or information sufficient to 
form a belief as to each and every remaining allegation of the sec- 
ond article of the complaint. 

II. It denies each and every allegation contained in the third and 
fourth article- of the complaint. 


— — 1 
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PATRICK CAREY. 5 
III. It admits that it has paid to the plaintiff the sum of nine 
hundred and fifty dollars, or thereabouts. 
13 It denies that it has any knowledge or information suffi- 
cient to form a belief as to each and every remaining allega- 
tion contained in the fifth article of the complaint. 
Wherefore the defendant demands judgment that the complaint 
be dismissed with costs. i 
OWEN & GRAY, 


Defendant's Attorneys. 


City AND County or New York, 88: 


Vernon H. Brown, being duly sworn, deposes and says: That he 
is a member of the firm of Vernon H. Brown & Co., managing 


agents in the city of New York of the defendant in the ſoregoing 


answer named; that he has read the said answer and knows the 
contents thereof, and that the same is true of his own knowledge, 
except as to the matters therein stated to be alleged upon informa- 
tion and belief, and that as to those matters he believes it to be 


true. 
VERNON H. BROWN. 


Sworn to before me, this 3rd day of January, 1882. 
THOMAS F. MURTHA, 
Notary Public, New York Co.’ (60). 


(Endorsed :) Superior court. Patrick Carey vs. The Cunard Steam- 
3 (Limited). Answer. Owen & Gray, def’t’s att 5 
71 Wall St. Due service of a copy of the within answer is hereby 
admitted. N. V., Jan. 4, 1882. Herman H. Shook, pl’ff’s att’y. 


Filed Feb. 23, 1882. 


15 Superior Court of the City of New York. 
Patrick CAREY 


v8. 
Tue Cunarp STeEAMsHIP Company (LIMITED). 


Upon the summons and pleadings in this action, the petition and 
bond hereto annexed, and the affidavit of Frank D. Sturges here- 
with let the plaintiff and his attorney show cause before me, or one 
of the justices of this court, at a special term thereof, to be held at 
chambers, in the court-house, in the city of New York on the 23rd 
day of February, 1882, at 10 u’clock in the forenoon of that day, or 
as soon thereafter as counsel can be heard, — the prayer of said 
petition should not be granted, the bond offered therewith accepted, 
and this cause removed to the next circuit court of the United 

States to be held in and for the southern district of New York, 
16 in the second circuit, for trial; and until the hearing and de- 
termination of the motion upon the return of this order to 


show cause, let all proceedings in this action be stayed. 


Let service of the moving papers, on or before February 20th, 
1882, be a sufficient service thereof. 


February 18th, 1882. 
WM. H. ARNOX, Judge. 
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17 Superior Court of the City of New York. 


Patrick CAREY 


v8. 
THE Cunarp STeaAMsHIP Company (LIMITED). 


To the superior court of the city of New York: 


Your petitioner, The Cunard Steamship Company (Limited), re- 
spectfully shows to this honorable court that an action has been 
commenced in this court by Patrick Carey, the above-named — 
tiff, to recover against your petitioner damages for injuries alleged 
to have been received through the negligence of your petitioner in 
furnishing unsafe and insufficient materials and machinery to the 
plaintiff, an employee. : 


That the matter in dispute in said action exceeds the sum of five 


hundred dollars, exclusive of costs. . 
ys pene controversy in said action is between citizens of different 
tates. 
18 That at the time of the commencement of the said action, 
„ the plaintiff, Patrick Carey, was and now is, as your petitioner is 
informed and believes, a citizen of the State of New York ; and that 
at said time your petitioner, The Cunard Steamship Company (Lim- 
ited), was and now is a foreign corporation, created and existing 
under and by virtue of the laws of Great Britain, and was and is a 
citizen of Great Britain. 

That issue was joined in this action by the service of the answer, 
on or about January 4, 1882; that the term of this court at which 
this action could be first tried is this present term of February, 1882, 
the same having commenced February 6th, and that this action has 
not been tried nor has the trial thereof commenced. 

That your —— offers a bond, with good and sufficient bond, 
with good and sufficient surety, for its entering, in the circuit court 

of the United States for the southern district of New York, in 
19 the second circuit, on the first day of its next session, a copy 

of the record in this suit, and for paying all costs that ma 
be awarded by said circuit court, if said court shall hold that this suit 
was wrongfully or improperly removed thereto, and for appearing 
and entering special bail, if special bail was requisite therein. 

Wherefore your petitioner prays that this action be removed for 
trial into the next circuit court of the United States in and for the 
southern district of New York, in the second circuit ; that this court 
will accept the bond and surety herewith offered, and cause the 
record herein to be removed and proceed no further in this action. 

And your petitioners will ever pray, &c. 

CUNARD STEAMSHIP CO. (LIMITED), 
Per VERNON H. BROWN & CO., Agents. 
VERNON H. BROWN. 


OWEN & GRAY, 
Attorneys for Petitioners. 
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20 Srate or New York, \ has 
City &County of New Fork, 


Vernon H. Brown, being duly sworn, deposes and says: That he 
is a member of the firm of Vernon H. Brown & Company, general 
and managing agents for the Cunard Steamship — (Limited), 
the petitioner in the foregoing petition named; that he has read the 
said petition and knows the contents thereof, and that the same is 
true of his own knowledge, except as to the matters therein stated to 
be alleged on information and belief, and that as to those matters he 


believes it to be true. 
VERNON H. BROWN. 


Sworn to before me, February 18, 1882. ! 
S. G. LEATHEIN, 
Notary Public, New York Co. 


21 Know all men by these presents that we, The Cunard Steam- 

ship Nr a (Limited) and end John C. Curtis, of of 245 Mon- 
roe street, Brooklyn, N. Y., are held and firmly bound unto Patrick 
Carey in the sum of one thousand dollars, lawful money of the 
United States of America; for which payment, well and truly to be 
made, we bind ourselves, our successors, heirs, executors, and admin- 
istrators, jointly and severally, firmly by these presents. 

Sealed with our seals, dated the 18th day of February, one thou- 
sand eight hundred and eighty-two. 

Whereas an action has been commenced in the superior court of 
the city of New York by the said Patrick Carey, a citizen of the State 
of New York, against the said Cunard Steamship Company (Lim- 
ited), a foreign corporation, incorporated under the laws of Great 
Britain, and a citizen of Great Britain, and the matter in dispute in 
said action exceeds the sum of five hundred dollars, exclusive of 


costs ; 
22 And whereas the said defendant, The Cunard Steamship 
Company (Limited), is about to present its petition pursuant 
to the act of Congress in such case made and provided, for the re- 
moval of the said cause for trial into the next circuit court of the 
United States, to be held in and for the southern district of New 
York, in the second district : ‘ 

Now, therefore, the consideration of the above obligation is such 
that that if the said The Cunard Steamship Company (Limited) en- 
ters in the said circuit court of the United States, to be held in and 
for the southern district of New York, in the second circuit, on the 
first day of its next session, a copy of the record in this suit, and 
shall pay all costs that may be awarded by the said circuit court if 
said court shall hold that said suit was wrongfully or improperly re- 
moved thereto, and shall then and there appear and enter special 
bail, if special bail was originally requisite therein, then this 
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23 obligation shall be void; otherwise the same shall be and re- 
main in full force and effect. 
CUNARD S. S. CO. (LIMITED), L. 8. 
Per VERNON H. BROWN & CO., Agents. [L. I. 
J. C. CURTIS. L. 8. 


Sealed and delivered in presence of— 
S. G. LEATHEIN. 


STATE OF New Vonx, a 
City and County of New York, j ° 
, one of the sureties in the above bond named, being 
duly sworn, deposes and says that he is a resident and — holder 
within the State of New York, and-is worth the sum of two thou- 
sand dollars over and above all his debts and liabilities which he 
owes or has incurred, and exclusive of property exemp- by law from 
levy and sale under an execution. 


Sworn to before me this — day of February, 1882. 


State oF New York, City & County of New York: 


John C. Curtis, one of the sureties in the above bond named, 

24 being duly sworn, deposes and says: That he is a resident and 
freeholder within the State of New York, and is worth the 

sum of two thousand dollars over and above all his debts and lia- 
bilities which he owes or has incurred, and exclusive of property 


exempt by law from levy and sale under an execution. 
J. C. CURTIS. 


Sworn to before me this 18th day of yee 1882. 
S. G. LEATHEIN, 
Notary Public, New York Co. 


State oF New York, a 
City & County of New York, } - 


On this 18th day of “poesia 1882, before me personally ap- 
peared John C. Cartis, and to me known, and known to me to be one 
of the individuals described in and who executed the foregoing in- 
strument, and they severally acknowledged that they — the 
same ſor the uses and purposes therein mentioned. 


25 And on the day and year aforesaid Vernon H. Brown, to 
me personally known, and known to me to be a member of 
the firm of Vernon H. Brown & Co., who, being by me duly sworn, 
says: That he is a member of the firm of Vernon H. Brown & Co., 
the duly authorized agent- in the city of New York of the Cuna 
Steamship Company (Limited), one of the parties described in, and 
who, by his said firm, executed the foregoing instrument and ac- 
knowledged to me that he executed the same on behalf of his said 
firm by authority from the said Cunard Steamship Company (Lim- 
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ited), and that he affixed the seal to said instrument by like au- 


thority. 
S. G. LEATHEIN, 
Notary Public, New York Co. 


The foregoing bond is hereby accepted and approved. 
. WM. H. PARNOX, Judge. 


26 Superior Court of the City of New York. 


PArnicx CAREY 


v8. 
THE CunarRD SteamMsnip Company (LIMITED). 


City & County or New York, 88: 


Frank D. Sturges, being duly sworn, deposesand says: That he is 
one of the attorneys for the defendant, in the above-entitled action. 

That no previous application has been made for the foregoing 
order to show cause, which is asked in order that the application 
may be disposed of at an — day, and if denied that the trial of 
the action may not be delayed, the cause being on the day calendar 
of this court ſor February 20, 1882. 2 
FRANK D. STURGES. 


Sworn to before me, February 18, 1882. 
S. G. LEATHEIN, 


Notary Public, New York Oo. 


27 City AND County or New York, 88: 


Thomas F. Murtha, being duly sworn, says: That he is a clerk in 
the office of Owen & Gray, Esq’s, the marie the defendant in 
the foregoing action named. That on the 20th day of February, 
1882, deponent served the within petition, bond, affidavit, and order 
to show cause on H. H. Shook, Esq., the plaintiff’s attorney, by leav- 
ing copy’s thereof with him at his office, No. 261 Broadway, in the 
city of New York, and at the same time exhibiting to him the orig- 
inal bond, petition, affidavit, and order. 
THOMAS F. MURTHA. 


Sworn to before me, February 20, 1882. 
ANDREW WOELFEL, 


Notary Public, Kings Co., Cert. filed in N. Y. Co. 


(Endorsed :) N. Y. superior court. Patrick Carey vs. The Cunard 
Steamship Company (Limited). Petition, bond, affidavit, and order 
to show cause for removal of cause to U.S. circuit court. Filed 
Feb. 23, 1882. Owen & Gray, def’t’s 853 71 Wall street, N. V. — 5 
U. S. circuit court. Filed Mar. 1, 1 Joseph M. Deuel, clerk. 
$3.25. Paid R. Grennan, dist. tel. boy. 
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274 U. S. Circuit Court, Southern District of New York. 
PArRICR CAREY 


v8. 
THe Cux ARD STEAMSHIP Company (LIMITED). 


This action having been originally brought in the superior court 
of the city of New York, and the defendant having filed in said 
court his petition and bond for the removal thereof to this court, 
and the same having been removed to this court on the application 
of the defendant, and the defendant having filed and entered in this 
court a certified copy of the record in said action in the superior 
court of the city of New York, and the defendant having appeared 
herein by Owen & Gray, its attorneys: 

Now, on motion of Owen & Gray, defendant’s attorneys, it is or- 
dered that this action do proceed in this court in the same manner 
as if ithad been brought herein by original process, and that the ap- 
pearance of the said defendant, by Owen & Gray, its attorneys, be, 
and the same is hereby, noted and entered. 


28 United States Circuit Court, Southern District of New York. 
Patrick Carey, Plaintiff, 


v8. 
THE CuNARD STEAMSHIP Company (LIMITED), Defendant. 


To the clerk of above-named court: 

Please take notice that I hereby enter my appearance herein for 
the plaintiff above named as his attorney, the above case having been 
removed here from the superior court of the city of New York. 


Dated March 11, 1882. 
HERMAN H. SHOOK, 
PUff’- Att'y, 261 Broadway, New York. 


Endorsed:) U.S. circuit court, southern district of N. V. Pat- 
rick Carey, pl'ff, vs. The Cunard Steamship Company (Limited), def 't. 
PI'ff’- appearance. H. H. Shook, pl’ff’s att’y, 261 Bway, N. V. C. U. 
S. circuit court. Filed Mar. 11, 1882. Joseph M. Deuel, clerk. 


29 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 

circuit, held at the United States court-rooms, in the city of New 

York, on Thursday, the 2nd day of November, in the year of our 

Lord one thousand eight hundred and eighty-two. 

Present: The honorable Nathaniel Shipman, judge. 


Patrick CAREY 


v8. 
THE CuNARD STEAMSHIP Company (LIMITED). 


This cause being still on trial, the jurors sworn in it are called 
and severally answer to their names. 

Mr. Sturges sums up the case on the part of the defendant. 

Mr. Shook sums up the case on the part of the plaintiff. 


PATRICK CAREY. 11 


Charge is thereupon — by the court to the jury, who retires in 
charge of an officer duly qualified to attend them, and on their re- 
turn say that * find a verdict for the eee for the sum of fif- 
teen thousand dollars, and so say they all. 

ao Sturges moves for a new trial, and also that the verdict be set 
aside. 

On motion of Mr. Sturges, ordered that the defendant have a stay 
of proceedings herein for thirty days within which to prepare and 
serve a bill of exceptions herein. H. II. M. 


30 U. S. Circuit Court. 
Patrick CAREY 


v8. 
Tne Cunarp Sreamsuip Company (LIMITED). 


Upon the annexed affidavit of Frank D. Sturges, duly verified, let 
all proceedings on the part of the plaintiff be stayed until Monday, 
December 11th, 1882. 

N. Y., Dec. 2d, 1882. 

ADDISON BROWN. 


31 of U. S. Circuit Court. 
Patrick CAREY 


us. 
Tue Cunarp Srzausnir Company (LIMITED). 


SovuTHeRN District or New York, 88: 


Frank D. Sturges, being duly sworn, says: He is one of the at- 
torneys for the above-named defendant. 

The action was brought for damages for injuries sustained by the 
plaintiff while in the defendant’s employ, and after a trial, occupy- 
ing five days, the action resulted in a verdict for the plaintiff for 
$15,000, which was rendered November 2nd, 1882. 

Deponent applied to Judge Shipman, before whom the trial was 
had, for time to prepare a bill of exceptions, and was granted thirty 
[days], with a stay of proceedings in the mean time. 

Deponent also applied to make a motion for a new trial 

32- upon the exceptions and upon the evidence, which motion 
the learned judge said might be made when the bill of ex- 
ceptions were — — 

| Jeponent has been unable to prepare said bill of — ſully, 
the testimony being voluminous and the time to serve the same. ex- 
pires to-day ; Judge Shipman is not in this city and deponent has 
not been able to learn when he will be here so as to hear the motion; 
that plaintiff’s counsel desires to enter judgment herein, but depo- 
nent does not consider it advisable that the same should be entered 
until said motion is determined, which motion deponent intends in 
good faith to make at the earliest opportunity; that if the same 
should be denied deponent intends in faith to take the proper pro- 
ceedings to review said judgment in the Supreme Court. Deponent, 
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therefore, asks that an order be made staying all proceedings herein 
until fifteen days from date, so as to enable deponent to com- 
33 municate with Judge Shipman with regard to the motion, as 
in deponent’s opinion such stay cannot injure any rights of 


the plaintiff. 
FRANK D. STURGES. 


Sworn to before me, Dec. 2, 1882. 
DI. s.] ANDREW WOELFEL, 
Notary Public, Kings Co., Cert. Filed in M. F. Co. 


(Endorsed:) U. S. circuit court. Patrick Carey vs. The Cunard 
Steamship Company (Limited). Orderstaying proceedings. Owen 
& Gray, def’t’s att’y-, 71 Wall street, N. V. city. U. S. circuit court. 
Filed Dec. 4, 1882. Joseph M. Deuel, clerk. 


34 At a stated term of the circuit court of the United States 
: of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on the 26th day of January, in the year of our Lord 
one thousand eight hundred and eighty-three. 
Present: The honorable Nathaniel Shipman, judge. 


Patrick CAREY 


9 8 
THE CUx ARD STEAMSHIP CoMPANY (LIMITED). 


A motion herein having been made by the defendant for a new 
trial — the bill of exceptions duly settled, and after hearin 
Frank D. Sturges, * counsel for defendant, in favor of — 
motion, and Hermon H. Shook, of counsel for plaintiff, in opposi- 
tion thereto, and after due deliberation thereon : Now, on motion of 
Hermon H. Shook, of counsel for plaintiff, it is ordered that the 
said motion for a new trial on the said bill of exceptions be, and 
the same hereby is, denied. . 

And it is further ordered that the stay of proceedings 
35 pending said motion be, and the same hereby is, vacated and 


set aside. 
N. SHIPMAN, Judge. 


(Endorsed :) U. S. circuit court, southern district of New York. 
Patrick Carey vs. The Cunard Steamship Company (Limited). Qrder 
denying motion for a new trial. Hermon H. Shook, plaintiff's at- 
torney, 261 Broadway, N. Y. U.S. circuit court. Filed Jan. 26, 
1883. Joseph M. Deuel, clerk. 


36 Circuit Court of the United States for the Southern District 
of New York. 
Patrick CAREY 
ag’ st 
THE CunaRD STEAMsHIP Company (LIMITED). 
This cause having duly come on for trial before the Hon. Nathan- 


| 
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iel SLipman, judge, and a jury, at the United States court-rooms, in 
the city of New York, on the 30th day of October, 1882, and duly 
continued until the determination thereof, and the issues havin 
been duly tried, and the jury having rendered a verdict on the 
day of November, 1882, in favor of the plaintiff, Patrick Carey, and 
against the defendant, The Cunard Steamship Company (Limited), 
for the sum of fifteen thousand dollars, and the costs and disburse- 
ments having been adjusted at sixty-seven dollars and sixty-six 
cents: 
Now, on motion of Hermon H. Shook, attorney for the 

37 plaintiff, it is ordered and 9 that the plaintiff, Patrick 

arey, recover of the defendant, The Cunard Steamship Com- 
pany (Limited), the sum of fifteen thousand dollars, the amount of 
the verdict, with interest thereon, amounting to two hundred seven- 
teen & dollars, and costs, as taxed, amounting to sixty-seven & 
fos dollars, and amounting, in the 3 to the sum of fifteen 
thousand two hundred eighty-five 17 ollars, and that plaintiff 
have execution therefore. 1 

Judgment signed this 29th day of January, 1883. 
1 M. DEUEL, Clerk. 


Endorsed : U. S. circuit court for the southern district of New 
York. Patrick Carey vs. The Cunard Steamship Company (Limited). 
Judgment roll. Hermon H. Shook, plaintiff’s attorney, 261 Broad- 
way, N. V. Damages, —; costs, —; total,—. U.S. circuit court. 
Filed Jan’y 29, 1883. Joseph M. Deuel, clerk. 3.45 o clock. 


38 U. S. Circuit Court, Southern District of New York. 


Patrick CAREY 
against 
Tue Cunarp Srxausnir Company (LIMITED). 


Afterwards, to wit, at a circuit court of the United States, held at 
the court-rooms in the United States post-office building in the city 
of New York, in and for the southern district of New York, before 
Nathaniel Shipman, Esq., judge of the United States circuit court 
for the district, appointed to hold the said circuit court, on the 30th 
day of October, 1882, the aforesaid issues so joined between the par- 
ties as aforesaid came on to be tried by a jury for that purpose duly 
empaneled, at which day came there as well the said plaintiff as the 
said defendant, by their respective attorneys ; and the jurors of the 
jury aforesaid, for that purpose duly empaneled to try the said issues, 

ing called, also came, and were then and there in due manner 
chosen and sworn to try the said issues. 

And upon the trial of the said issues the counsel for the plaintiff, 
to maintain and prove the issues on his part, called Patrick Carey, 
the plaintiff, who testified as follows: 


I am thirty-three years of age; am married, and have a 

39 family of two girls; one will be seven next March; the 
other will be ten next Christmas. I am [a] longshoreman. 

It is two years since I worked at it. On November 3d, 1880, 
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I was in the employ of the Cunard Steamship — I had 
been in theiremploy going on two years. On that day I was ordered 
by Boss Craven to go down in the lower hold of the steamship Bata- 
via and shovel coal. Craven was the foreman uf the dock. Mr. 
Storey was superintendent of the dock. I went down in the lower 
hold of the Batavia; I went to work at coal. My branch of the 
work was hooking on the tubs in the lower hold; putting on the 
hook on the tubs as soon asthey were full, and unhooking the empty 
tubs. I put the tubs on the hooks of the full and unhooked the empty 
tubs that descended. There must have been at that time somethi 
about four or five hours’ work. I could not exactly say how much 
coal there was in it; there might be a hundred tons for all I know. 
There was with me Pat. O’Brien, Tim. Lane, John Foley, Charlie 
Flinn, and Thomas Henretty ; I guess that is all. This hold I su 
ose was something about eighteen or twenty feet deep, and would 
bold about two or three hundred tons of coal. This coal had to be 
hoisted from the lower hold up to the steerage deck, whicli 
40 was the deck immediately above the hold. The height from 
tlie bottom of the hold up to the steerage deck must have 
been something about twenty- eight or thirty feet. I did not rig that 
fall that night. There were six tubs down there. The weight of an 
empty tub was about one hundred and seventy-five pounds, from 
that to two hundred. The weight of the tub full I suppose was 
about two hundred and a half, from that to three hundred, as far as 
I can judge. The hold there was lighted with lamps. 
" 2 Vhere did your duty require you to be; in what part of the 
old? 

A. Right by the edge of the hatch; about four feet of the rope 
came under my eye. I worked along there until about half past ten or 
quarter to eleven. Something about six or eight tubs of coal were 
left then, I guess. At that time I was in the lower hold hookin 
on tubs and unhooking empty tubs, and so after hooking on a fu 
tub and sending it up, and going to take in the empty tub that was 
coming down, all of a sudden the hatch got suddenly dark; I 
thought some of the lamps had gone out, and all of a sudden the 
tubfull of coal came down on top of me where I stood and broke my 
leg, and I fell down in the hold, and three men put me in the skid 
in the lower hold and hoisted me to the top deck. After I got on 
the top deck the ship’s doctor examined my leg and found it 

was bleeding very bad, and put some sort of liniment or 
41 something to keep the cold from getting in it until I could 

get to the hospital, and he bandaged the leg, and they put 
me on a door, I think, or something like that, and put a mattrass 
and a pillow under me and blanket over me, and those men took 
me to St. Vincent's Hospital. Something about half past eleven we 
got up there; the doctors dressed my leg as well as they could, and 
the next morning done the same thing again, and held a consulta- 
tion that night again for my leg to be cut off, so I wouldn’t have the 
leg cut off; they said I would die. 

DEFENDANT'S CounsEL: I object to that as immaterial. I think 
he should state the facts, not the conversation with the physician. 


— ctl 
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Objection overruled. Defendant’s counsel excepts. 


They told me my leg would have to come off or else I would die, 
and I told them if I would die I would die with my two legs on, so 
there wasn’t any more about it; so they got two straps on each side 
of my leg that way, and the straps came asfaras this(indicating a little 
above the middle of the thigh), and then they put a piece of wood, that 
stuck out about that length . about fifteen inches), from 
my foot with a kind of pulley to it and a weight, and they kept me 
that way, I guess, about three or four months; they took that off 
then and put plaster Paris on me, and they keep it in the plaster 
Paris for ten or twelve days; and then they took the plaster Paris 

off again, and they put it into a box with bran in it and a 
42 pillow, and they kept it that — then ſor about ſour or five 

months, and then I got kind of homesick and didn’t want to 
stay in the hospital any longer; so [I] asked Dr. Owen, the house 
surgeon, if I couldn't go home; he says, Yes; if you want to go 
home, I suppose you can’t be kept; so next morning I sent word 
down to my wife to get a carriage and take me home. When I got 
home I got Dr. Burke to attend me, and he has been attending me 
from that time to this; and he put me in the same extension and 
put a weight to it about seventeen pounds, and kept me about three 
months. 

Q. Look at those and state what they are. oF 

A. Bones that came out of my leg. 


(The package of bones is put in evidence and the wrapper marked 
6 Plaintiff's Ex. No. 1.”) 1 * 


When I reached the upper deck, when they took me up in the 
skid, there was on the upper deck Christy Gerraghty and the chief 


officer of the ship; Christy Gerraghty was the coal boss. 


Q. Did he have charge of that gang of men there? 

A. Yes, sir. 

Q. Who else? 

A. And the chief officer of the ship and the doctor; and there 
was some men, but I didn’t pass much remarks over what was 
there, according to the trouble of me at the time. 

Q. Or Mr. Craven, the foreman? 

A. No, sir; the effect upon me of this treatment in the hospital 
was I went through pain and suffering; I had pain all the time 

while I was in it. 


43 I used to have them come there every night for the pain, 


when they used to put morphine right here in my arm, and 
so I could get to sleep; and when that wouldn’t do they would bring 
me morphine in the glass to put me to sleep. And part of the time 
that wouldn’t do, ce I had no rest, and part of the time I could 
not sleep nor eat. Dr. Phelps was the first physician in charge of 
me; Dr. Smith succeeded him. Dr. Phelps was there about a month; 
then Dr. Smith took cha of me; he continued in charge two 
months. Dr. Little su ed him, and when I reached home Dr. 
Burke took charge of me. Before I was able to go out after I 


16 THE CUNARD STEAMSHIP COMPANY (LIMITED) vs. 


gave me fourteen. 
Cross-examined : 
44 This hatchway where these tubs were going up and down 


was somewhere about four ſeet and a half each way, and when 

one tub was going up and the other coming down it would be pretty 
near filled up. 

Q. On which side of the ship was this tub filled that you sent up? 

A. The inshore side that night where we were working; the ship 
was headed into the street. 

Q. And the men were not working on the outshore side at all ? 

A. No, sir. 

Q. Then all the coal was in the wing on the inshore side of the 


es & 
. Yes, sir. 
Q. Next to the dock ? 
A. Yes, sir. 
Q. And did this tub go up on the inshore side of the hatch ? 
A. Yes, sir. ; 
Q. And when it went up would you stand near the edge of the 
hatch under the deck ? 
A. I was just after sending it up. 2 
Q. No; but when you hooked it on where did you stand ? 
A. I followed the tub out to the hatch. ; 


ES 3 
Q. And then you stood under the edge of the hatch rad | A 
Se 


side? * 
A. I went to —— in an empty tub, so I did. 3 
Q. I am speaking now of sending up a full tub. 7 
A. I crossed the hatch to pull in the empty tub that was there. 
Q. I want to know where you stood at the time that you sent up 
the full tub: yo 
A. I didn’t stay there at all. I went to pull in thee 
. Didn't you guide that full tub to the edge of the 
A. Yes, sir. . 
Q. On which edge of the hatch did you stand 0 guide it so? 
A. I stood on the inshore side where we were working. 
45 Q. 2 then this tub went up on that side? 
A. Ves, sir. rel 
Q. And then, as I understand, the tab was coming down on-the | 
outshore side? LR oe 
A. Yes, sir. 
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And you simply stepped up and grasped it with your hand? 
I was told to do so. 
I ask you whether you did or not? 
Yes, sir. 

. And you guided this descending tub with your hand on the 
me: of it? 

. Yes, sir. 
Q. — is the way you generally did catch them ? 
A. Yes. 


Q. 
A. 
Q. 
A. 


Q. And were you going to pull that tub down to the inshore side 
of the ship where the men were working? 

A. Yes, sir. 

Q. Who hired you? 

A. Mr. Storey, the superintendent of the dock, hired me about a 
week after the ships moved from Jersey City there. It must have 
been about a year or ten months before this accident. 

Q. So that you had been at work there for quite a little while? 

A. Yes, sir. 

. Q Had you ever been engaged in doing this same kind of work 
before ? 

A. Yes, sir; often. 

Q. You say you don't know how much coal there was left in the 
hold at the time you were hurt? a 

A. I say there was about six or eight tubs. 

Q. How many lamps were there in the hold? 

A. I couldn’t say. 

Q. How wide was the hold of the ship under this hatch? 

A. About four feet and a half each way. 

— No, no; right across the ship; the place where this hatch 
was 

A. I couldn’t say. 

Q. Have you no idea? 

. A. No, sir. | 
46 = Q. Did you state who was down there at the time you were 
; urt! 

A. To the best of my recollection the men that were down there 
I told you. 

Q. Was Christy Gerraghty down there? 

A. Not at the time that happened. 

Q. Are you sure of that? 

. * He may be up in the between decks; he wasn’t down in the 
old. 

Q. Wasn’t he down in the hold at the time you were hurt? 

A. Not that I saw. 

Q. But you can’t be positive as to whether he was or not? 

A. No, sir. 

Q. And when you went up on the deck, with regard to Mr. Storey 
and Mr. Craven, all you know is that you didn’t see them there? 

A. They wasn’t there on deck. 

Q. No, no; you mean to say you didn’t see them there? 

A. Yes, sir. 

3—266 
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Q. Had you been at work there during the afternoon ? 
A. No, sir. 
Q. Not at all? 
A. No, sir. | 
Q. How many tubs did you hook and unhook that night? 
A. I couldn’t tell you. 
Q. Was there another man there doing the same work? 
A. He was on the opposite side. ! 
Q. On the opposite side of the hatch ? 4 
A. Ves, sir. f 
Q. Who was he? 
A. Thomas Henretty. 
Q. There were only two tubs in motion at a time? 
A. Ves, sir. 8 
Q. One going up and the other coming down? 
A. Yes, sir. 
Q. How many decks were there hetween the top of the hold ; 
47 and the steerage deck? 
A. There was no deck between where the coal was hoisted. 
Q. And the steerage deck ? | 
A. No; only kind of beams laid there. 
Q. And you think the distance from the bottom of the hold up to 
the steerage deck was about thirty feet? . 
A. From the top deck? 
Q. From the steerage deck to the hold? 
8 — ei hteen or twenty gg 
o paid you your w 
A. Mr. Smith, the be fehr, 
fe 228 do you know whether he had any other position on the 


A. No, sir. 
Q. Do you know what his name is? 
A. Robert, I guess. 


Redirect: 


I noticed the rope after I was knocked down by the tub. The tub 
rolled off of me; I noticed the end of the rope; it looked some like 
a wisp-broom or something that would be worn out. | 

Q. You were asked whether you saw Mr. Gerraghty down in the | 
hold at the time of this accident? 

A. Yes, sir. : 

And you testified thut you did not? 4 

A. No, sir; I didn't see him. N 

Q. You heard no orders from him at that time? ö 

A. No, sir. 3 

Q. And received no communication from him that time? f 

A. No, sir. 

Just stand up and let the jury look at your leg, so that they 
can see how it hangs, and what its length is. 


(The witness shows himself to the jury.) 


* 
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48 Recross : 

Q. You say you noticed this end of the rope? 

A. Yes, sir. 

Q. When was it that you noticed the end of the rope? 

A. After I got my leg broken. 

Q. How long after? 

A. It may be about a couple of minutes. 

Q. You had to turn your head to see it? 

A. Yes, sir. 

Q. Did anything call your attention particularly to the end of 
the a did any person speak of it? 

A. No more than it was broke. 

Q. Did the shoveling of the coal in the hold raise any dust? 

A. Yes, sir. 

Q. Did you notice whether any of this coal fell out of the tub 
which struck you? 

A. No, sir; not until the tub fell down. 

Q. Then, when it fell down the coal fell out of it ? 

A. Yes, sir. 

Q. What kind of coal was it? 

A. Liverpool fine coal. 

Q. How fine? 

A. Well, as fine as dirt, only once in a while Véu would get some 
small little lumps. 

Q. Any lumps in it? 

A. Not any lumps of any bigness. 

Q. How large lumps did you meet in it? 

A. O, sometimes as large as my head, maybe bigger. 

Q. You say the end of the rope looked like a wisp-broom; did 
you see the color? 

A. No, sir. 

Q. Did you notice the end of the rope particularly ? 

A. Yes, sir. 

Q. How many strands were there ? 

A. I couldn’t say; I am not a sailor man. 

Q. You N notice how many strands there were to the 

ro 
49 K No, sir. 
Were these strands apart from each other? 


A. Yes, sir. 

For how long a distance were they separated from the end? 

A. I can’t exactly say. . 

Q. I don’t want to know exactly; about how far? 

A. About a foot, I should say. 

Do you remember about that? 

A. Yes, sir. 

Q. Do you remember that the strands of this rope were separated 
from the en 

A. As far as I could judge, a foot. 


> 
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The ‘plaintiff, further to maintain the said issues on his part, 
called Joun A. Burke, who testified as follows: 


My occupation is that of a SS and surgeon; I have been 
such since 1878 ; I was at the St. Vincent Hospital when Mr. Carey 
was brought in as a patient, whenever that was; I remember him 
brought there; I saw his condition; he had a compound commi- 
nuted fracture of the thigh-bone ; that is, the thigh-bone was broken 
in a number of pieces, and the ends of the bones were projectin 
out through the flesh—out through the skin; and the flesh all 
around the upper part of the thigh was bruised and lacerated, and 
you could put your hand from one side in through the other, and 
small fragments of bone were taken out; you could see the bones; 
he was bleeding a great deal and in a very weak condition when 
he was brought in ; 4 was present at the consultation between physi- 
cians over his case on the following night; the result of that con- 

sultation was that they came to the conclusion that it was 
50 better to amputate the leg, for they thought his life would be 

less endangered to amputate the leg than to allow it to re- 
main on and try to heal it in that way; that decision on the part 
of the physicians was communicated to Carey; I saw him in the 
hospital after that from time to time; I saw him there every two or 
three days, and I saw the treatment from the time he went in until 
he left, and I noticed the changes from one time to another; I 
noticed that he was growing very weak, and sometimes we thought 
he would die; the condition was that he was so very ill; at some 
times we thought he would die—that he wouldn’t rally from it; the 
amount of suppuration and the pain that he endured was so great 
that he became very much emaciated ; and then he could take no 
nourishment and no sleep for a long time; for perhaps six weeks 
or two months we thought he would die, but he rallied from it and 
gradually got better until he left the hospital. 

I saw this extension which he has spoken of himself; there were 
two plaster straps, two adhesive straps of plaster, one placed on each 
side of the leg and projecting about four or six inches from the foot, 
and at the end of that was attached a weight of ten or twelve pounds 
I don't know exactly how many pounds —to extend the limb, the 
tendency of the muscles being to contract and make the leg shorter, 
and make the bones lap over each other and stick in the flesh, and 
the extension was put on to prevent the pain and give him a chance, 
if he got well, of having a useful leg; of course it was to prevent as 

much suffering as possible. 
51 Q. What was the effect upon him, so far as pain and suf- 
fering are concerned, of this extension? 

A. It relieved it for a time, but the amount of suffering was so 
great that Carey was unable to bear it, and the extension was re- 
moved and plaster Paris put on; then, after awhile, the extension 
was put on again, when he became stronger and was able to bear it. 
The degree of pain and suffering which Carey underwent there in 
the hospital must have been very great; I couldn’t say the amount 
of it; it must have been very severe; he must have suffered a great 
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deal of pain ; he was unable to sleep some of the time and unable to 
take nourishment of any kind, and had to lie in one — from 
the time he went in until he came out, and was unable to turn in 
bed; the character of the pain must have been very severe; I never 
knew a worse case than his to recover. He left the hospital March 
25th, I think; that was my first visit to his own house; then I took 
charge of the case. What I have testified heretofore was my obser- 
vation in the hospital. When I first saw him at his house he was, 
of course, emaciated, run down, and suffering considerable pain, and 
had a large raw surface on both sides of his leg not healed over; you 
could put a probe from one side to the other—put your finger through 
the holes from one side to the other and feel the bones in there with 
your finger; there were several pieces of bone loose in there—broken 
up—but they could not be removed at that time; they were re- 
moved some time after that, and the length of the limb was 
52 four and one-half inches short as the result; I saw these bones 
afterwards; I took them out; I had to make a number of 
incisions; these bits of bone would become detached where they 
were broken off, become loose, and irritate the tissues inside, and 
set up abscesses, and I had to make incisions there and put in in- 
struments—forceps, probes, and so on—and draw them out. I last 
examined Carey—I guess it must be a month or six weeks ago; 
these holes were not in his leg at that time; they had healed up 
then; there were deep depressions there. 
Ra Just examine Carey's leg now and see if those depressions are 
there. 
A. 8 the limb through the clothing.) Ves, sir; they 
are still there; I think I have stated now all the results of my treat- 
ment and my observation of his case; he has a stiff joint; he has a 


stiff ankle joint and also stiff knee joint, and the leg is four and one- 


half inches short; there is no chance whatever of the leg being able 
to be bent; these bones that I removed are a part of what makes it 
so short, and the injury is so near the knee Joint that the ends of 
the bones are partly united there in the joint, and his leg must re- 
main in that condition through life; he would not be able to follow 
his avocation as longshoreman with that leg. 
Q. Is there any pursuit that he will be able to follow? 
A. None by which he would be compelled to stand on his feet, 
unless he could use crutches. 
a, How about further pain; will he experience any pain from 
the leg: 
A. Probably will; oo of weather and any other sick- 
53 ness that he may have will probably affect him at that part. 
I have been a medical examiner of an insurance company; 
as an examiner, I examined the cases and stated their condition and 
gave — opinion as to the probable length of life, &c. 
Q. What is your opinion now as to the probable length of Carey’s 
life in his present condition? 
A. I should give him about twenty years aside from his injury at 
the leg. His general health is good. Physically he is in very good 
condition aside from his leg. 
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Q. What is his condition now as compared with his condition 
when he was brought into the hospital? I suppose, then, you could 
form some opinion as to what his condition was before his injury? 

A. He was a strong, hea!thy man; apparently more so than he is 
now. 


Cross-examined : 


Q. Do you know, according to what are called the Northampton 
mortality tables, what the probable length of life of a man thirty- 
three years old is? 

A. No, sir. 

[Q.] Do you know the circumstances under which Carey left the 
hospital? 

A. Yes, sir. : 

[Q.] Do you know whether or not it was against the wish and 
desire of those who had charge of him there? | 

A. They didn’t wish to have him go; it was against their wish. 

Q. Do you know whether it was against the wish of the physicians 
that were attending him? 

A. Yes, sir; they wanted to see the case through, and they would 
rather have him stay there than go away and have it pass out of 

their hands. ä 
54 Q. Who had charge of the case there? 
A. Dr. Phelps, Dr. Smith, and Dr. Little. 

Q. Was Dr. Luby there? 

A. Yes, sir; Dr. Luby was an assistant. He acted under the 
orders of the other three. 


Redirect: 


Q. You say it was against the wish. Was it dangerous for him 
to be removed to his house? 

A. Not for that reason; only they wished to see the case through. 

Q. They wanted to see the case through ? 

A. They wanted to see the case through; they had no other ob- 
jection. 

Q. Was it, in your opinion, dangerous for him to be removed 
from the hospital to his home ? 

A. No, sir; not at all. 

Q. In no way whatever ? 

A. No, sir. 


The plaintiff, further to maintain the issues on his part, called 
STEPHEN Surrn, who testified as follows: ä 


I am a physician and have been in practice thirty years. My 
office is in this city ; I recollect the case of Patrick Carey at the St. 
Vincent's Hospital in 1880. He came under my charge about the 
first of December. My rank in the hospital was surgeon, directing 
surgeon for the time that I was there; I wasthere two months. Dur- 
ing that time I had charge of a certain number of cases, and directed 
their treatment; I recollect this case. When I came on duty I 
found him there under treatment; at that time it was what we 
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call a compound fracture of the thigh in the lower part of the 
left thigh, and at that time was undergoing a great amount of 
suppuration ; that is, a great amount of mutter discharging 

55 from the wound; and he was suffering very great pain, 
apparently, from the injury to the principal nerve in the leg, 

I suppose the popliteal nerve, from the amount of pain he had and 
the — of it; so much so tliat it was almost impossible to handle 
his leg, to adjust it or put it in any position, without almost throw- 
ing him into convulsions, tlie pain would be so very great; and 
when I came on duty it was out of position very much, owing to 
the difficulty of keeping it in position, and at the same time keeping it 
clean—free from this great amount of discharge that was tak- 
ing place into the bed; he had to be changed several times during 
the day in order to keep the bed clean—keep him clean ; and it was 
always attended with an immense amount of pain. There was a 
great deal of shortening of the leg at that time, and the foot was 
turned inward, and it was impossible to turn it out without this ex- 
cessive pain. And after having him under treatment for a short 
time, we gave him ether and tried to suspend his limb—that is, to 
raise it from the bed and fix it in such position that all the dis- 
charges from the limb would be free into a vessel, so that there 
would be required no change, the object being, if possible, to put him 
into a position where there would be perfect rest to the limb and to 
the bones, and at the same time perfect cleanliness secured by the 
dressings. Extension was made at his foot by means of a weight; 
we had to give him ether, because the pain was so great that we 
could not adjust the bed nor the dressings while he was sensi- 

56 ble. This answered a very good purpose for a time, but still 
the limb would get out of position—that is, the foot would turn 

f we — do with that kind of dressing, and 

finally I determined to give him ether again, and then put the limb 
in a plaster of Paris splint, that is, envelope it with plaster of Paris 
dressing—bendages which, when they hardened, of course would 
make an immovable dressing. While under the influence of ether 
we brought the limb down into a straight and proper position, and 
afterwards it would be maintained there by the dressings that would 
be applied. That was done and the limb brought down to the same 
length as the other while he was under ether, and it was maintained 
in that position while the plaster of Paris dressings were put on. 
When they hardened (they hardened by the time he came out of 
the ether) the limb was fixed so that the foot could not change its 
position, nor could the limb shorten; it had to remain in the posi- 
tion in which we fixed it. He went along very well with those 
dressings. The limb maintained its full — and its proper posi- 
tion for some little time; I don’t know how long; but after a little 
the dressing began to break around his body by his moving, as it 
sometimes will, and that was strengthened by putting on more plas- 
ter dressings—not taking off whet we had on on account of the dif- 
ficulty of managing the limb: strengthened in that ways it went on 
until I went off duty in February. The limb had full length, the 
discharge had diminished very much, and the patient was improv- 


24 THE CUNARD STEAMSHIP COMPANY (LIMITED) vs. 


ing. When I first went on duty he was so feeble I had no 
57 unticipation of his getting through; I thought he would be 

exhausted by the discharge and the pain, and he could not 
stand any kind of dressing; but he did improve under that dressin 
that I described, and when I left him, the first of February, his lim 
was in good position and full length. I never saw him afterwards 
that I recollect—after I went off duty, when my term expired. What 
the ultimate result was I never knew. 

Q. I will ask Carey to stand up; let the doctor examine your leg. 

A. I don’t xnow as I can tell anything more than it appears to be 
shortened very much. 

— Is there any chance, in your opinion, of his being able to bend 
that ? 

A. I could not tell without taking off his clothes and examining 
it; I suppose the knee would be stiff—the wound was very near the 
knee; the bone was broken very low down, and a great amount of 
inflammation went to the knee. 

Q. Is there any chance of the injured leg reaching the length of 
the other one? 

A. O, no. 

Q. And his condition, then, now is permanent? 

A. Yes, sir; no doubt of that. : 

Q. What was the degree of pain and suffering that Carey under- 
went while in the hospital, as far as you know? : 

A. It was very unusual; it was exceptionally great; I never saw 
a man suffer more pain from a fractured limb than he did. 

Q. Did the pieces of the bone stick through the flesh ? 

Pom They didn’t when I was attending him; I understood they did 
ore. 


58 Cross-examined : 


Q. Did I understand you to say that when you left him, or when 
you saw him last, his leg was in such a condition, so fur as you knew 
and could tell, that he would be able thereafter to use it again if it 
continued in that condition ? 

A. Well, yes; it was full length, and in a fair way of uniting after 
a time. 

Q. So that he would be able to use the leg again, so far as you 
could tell ? 

A. Yes. 


Redirect : 


I have nothing further to say, unless I qualify that remark, that 
probably he would have no use of the knee, so far as bending it is 
— but he could probably walk on it if it was the usual length, 
of course. | 


Recross : 


I should regard it as a certainty that he would not have the use of 
the knee. 
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The plaintiff, further to maintain the issues on his behalf, recalled 
Joun A. Burke, who testified as follows: . 


I was present when the plaster Paris splint was taken off; I know 
the reason why it was removed, because the contraction of the muscles 
was so great; the plaster of Paris splint was put on for the purpose 
of keeping up extension and — — the foot in its proper position, 
and it did that by pressing on all parts of the leg—on the prominent 
points 2 y; it kept it in position and kept it in the proper 

ength; but the contraction of the muscles was so great that 
59 it made the pressure so great on the prominent points; that 

suppuration set up, and for that reason it had to be removed; 
the pressure was so great from the contraction against the hard 
plaster of Paris that it had to be taken off. That was the proper 
treatment to do at that time, in his condition at that time. 


Cross-examined : 


When Dr. Smith left it the leg was in this plaster of Paris that 
was removed after he had gone. 


Redirect : 
For the reasons which I have stated. 
By the Court: 


Q. The whole leg was enveloped inside of this plaster of Paris? 

A. Yes, sir; the plaster of Paris is put on outside of the leg; the 
extension is made by means of pulleys. 

Q. It makes a solid case? 

A. Yes, sir; and it keeps the leg extended by pressure on the 
ankle joint and at the prominent pcints, and as Carey grew stronger 
the contraction of muscles became greater and he was unable to bear 
the pressure on the prominent points; the tissues became soft and 
dead and — . and for that reason it had to be taken off. 


The plaintiff, further to maintain the issues on his behalf, called 
CHARLES PHe tps, who testified as follows: 


I am a practising physician in this city, and have been for twenty- 
five years; my duties called me to St. Vincent’s Hospital in 
60 the year 1880; I was there in the month of November in 
that year. 
Q. Do you recollect the case of Patrick Carey, who was brought 
there on the third of November from the steamship Batavia? 
1 erm the —— Pas 
s this the man (pointing to the plaintiff)? 
A. That is the 27 es, io ” 
x het you recollect the consultation which took place over his 
case 
A. I know there was a consultation called; yes, sir. 
Q. Do you recollect the result of the consultation ? 
A. It was thought desirable that the limb should be amputated ; 
I ee to have the operation performed and preferred 
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to take the chances of saving his life and his leg at the same time, 
so the effort was made to give him the best possible leg under the 
circumstances. 

Q. It was the opinion of the physicians engaged in the consulta- 
tion that his life depended upon the amputation ? 

A. Not as I recollect; I- recollect that in the opinion of the sur- 
— at the time the chances were much better if it was amputated. 

was the — surgeon of the hospital at that time. He was 
under my charge during the month of November. I don’t recollect 
the details; I recollect, in a general way, that there was a compound 
fracture of the left thigh, low down; that there was a great deal of 
bruising and laceration of the muscles and a great deal of hemor- 
rhage from the parts about the fracture ; that he was put up in what 
is called ‘Lister's apparatus, the principle of which is exclusion of 
the air. 

Q. Is that another name for extension ? 
61 A. No; extension was applied at the same time, and the 
parts were hermetically sealed from the air, and this treat- 

ment was continued for a week. During that week the consultation 
had been called, amputation had been recommended, and he had 
declined the operation, and we were doing the best we could to save 
his leg. I think during the time I remained on duty the extension 
was continued, and that his condition varied from day to day, and 
that his condition was precarious ; and after that time, although I 
had some knowledge of the case, it was not personal. I didn’t see 


him from day to day. . 


Q. What is your opinion of the degree of suffering that Carey 
underwent during that time? 

A. I have no doubt he suffered a great deal of pain; I don’t know 
just how to express the amount of it; he can do that better himself. 
Of course it was a very serious and painful accident, and he had to 
suffer a — deal of pain; I don’t know how much. 

Q. Did you ever have a worse case under your care ? 

A. Yes, sir; I have had them die. 

Q. But no case as bad as his that ever lived ? 

A. I don’t know about that. Still it was a pretty bad case, and 
the chances were he would lose his life if he didn’t submit to the 


operation. | 
Cross-examined : 
I was not there when he left the hospital. 


The plaintiff, further to maintain the issues on his behalf, called 
Jonx CARROLL, who testified as follows: 


I reside at 562 Greenwich street, in the city of New York ; 
62 lam a longshoreman. I am at present employed at no place in 

rticular, only where I can get employment along the beacl:. 
I was in court this morning before recess and heard the plaintiff, 
Patrick Carey, on the stand referring to the falling of a tub on him 
in the hold of the steamship Batavia, on the third of November, 
1880. I was present in the hold of that vessel at that time. I did 
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not see the tub fall on Carey. I saw the rope after the fall; I did 
not examine it; I noticed the end of the rope in the hold-after the 
tub struck Carey; I saw the end of the rope. All the description 
that I can give of it, it seemed to me that it pulled apart like that 
(indicating) ; the end came down scattered after the tub fell; I 
couldn't tell how much of the rope came down, because I ran over 
and picked up the man and helped to put him in the skid. I called 
for help for to help put him in the skid and hoist him on deck, and 
— helped carry him to St. Vincent's Hospital. I noticed his leg 
at that time. 


Cross- examined: 


I am in no particular employ at present; wherever I am hired I 
go to work there. My business is longshoreman. I had been em- 
ployed by the Cunard Company at this time, November, 1880, about 
eighteen months. I remained in theiremploy afterwards, I couldn’t 
suy how long; about six or seven months afterwards; and since 
that time I have been in their employ sometimes. 

Q. What were you doing in the hold of the Batavia? 

A. Shoveling coal. 
63 Q. Asl — you were shifting coal from the hold 
to the.steerage deck? 

A. I couldn’t say where it was shifted to. I was shoveling into 
tubs; I couldn't say exactly what time it was hie Was injured; it was 
some place about half past ten; between that and eleven. I went 
to work at seven o'clock. I did not work there that night after the 
time of the accident; I ran over to pick Carey up; I was working 
in the wing of the ship; I was facing where the work was, at the 
coal, facing down at the time the tub fell. I heard the tub fall; I 
heard the noise and turned around and saw the man and rushed to 
his assistance to pick him up. I saw the tub come, and the rope; 
the tub came first and the rope fell afterwards. I don’t know how 
many strands the rope had; I could not tell how many strands of 
the rope there were at the end that I saw. 

Q. When you say that the end looked scattered, do you mean that 
the strands looked separate from each other? 

A. Yes, so as that it broke—pulled apart. 

Q. The strands were separated ? 

A. Yes, it was all scattered. 

Q. Was the rope twisted together? 

A. Understand me; it wasn’t a clean break across so as to cut it 
with a knife or such a thing as that; but it pulled right apart and 
came scattered down in the hold. The end of the rope was not 
twisted up, the strands were separated. I did not notice the color of 
the rope, I didn’t know the color exactly. I saw the end of the 
rope; when I went there to take hold of the man I saw the rope. 

Q. Was it together in a bundle or coiled? 
64 A. Yes, sir; it fell right down on the tub; it was not fall- 
‘ing when I saw the end, it had fallen down; it was not in a 
coil; it was scattered all around the tub. I couldn’t say how much 
rope there was, I didn’t measure it. 
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Q. Since the accident happened have you talked with any one 
with regard to this rope? | 

A. I might have talked about it, of course. 

Q. With whom have you talked? 

A. Why, several longshoremen. 

Q. Any one else? 

A. No, sir. 

Q. No one at all? 

A. No, not unless some of my companions or workingmen 
around. : 

Q. You haven’t mentioned the fact of the end of the rope that you 
saw to any one besides your companions ? 

A. No, only in communications like that; we might be talking 
about it, that is all. 

Q. Who first called your attention to the end of that rope? 

A. No person ; only what I saw myself. 

Q. Who was the first person that you spoke to about it after the 
accident? 

A. I can’t remember that. 

Q. Do you know when it was? 

A. No. 

Q. Where was this rope lying? 

A. It was lying on the bottom of the hold, bottom of the ship, 
around the tub, when I first saw it after it fell, the tub was lying on 
its side. Patrick Carey was lying alongside of the tub. 

Q. On which side of the hatch; right or left, facing forward? 

A. On what we call the offshore side. 

Q. And there is where you were working shoveling coal? 

A. Yes, sir. 
65 Q. You didn’t pick this rope up to examine it; you simply 
glanced at it casually ? 

A. As soon as I ‘went over and picked up the man I looked at the 
rope, certainly, when I saw it lying there. I didn’t take time to ex- 
amine the rope or anything else, because I thought too much about 
the man at the time. It was the accident I was looking after, and 
not the rope. : 

Q. Was it dark down in the hold, or was it light ? 

A. There was lamps there. 

Q. Was it dark or light? 

A. You can imagine what it was with lamps there. 

Q. Could you see to distinguish a man’s face from one side of the 
hold to the other ? 

A. If I was thoroughly acquainted with the man I might. 

Q. Could you see pretty near across the ship in that hold ? 

A. Yes; you could see a man’s form. I couldn’t see distinctly, 
unless I was well acquainted with him, to know who it was. 

Q. You could see that it was a man? 

A. Yes. 

Q. When this tub fell did it raise a dust? 

A. I don’t know; I couldn’t say. I remember there was coal in 
the tub after it had fallen. There was coal in the hold of the ship 
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which had fallen out of the tub. When the tub fell over on its side, 
after striking, some coal fell out on the bottom of the ship at the 
time. They called it Welch coal; that is all I know about it. In 
shoveling coal it raised a dust. I couldn’t say how far away from 
Carey I was when the tub fell upon him; I might be about 8 feet, 
rhaps. I couldn’t swear how far from the end of the ro 
66 was when 1 saw it; I didn’t measure the distance; I might 
be four feet or so—something like that. 

Q. Did you notice whether there was any other tub under the 
hateh at this time? 3 

A. Yes; there was several tubs in the hatch; some of them full 
and some of them empty. 

Q. When these tubs are lowered down do they run on a rail down 
in the hold of the vessel ? 

A. Yes; sometimes, according to the length of the hold. There 
was no rails there that night. 


The plaintiff, further to maintain the issues on his behalf, called 
Tuomas Eason, who testified as follows: 7 


I reside at No. 60 Clarkson street, in the city of New York. I am 
longshoreman. I have been employed as a longshoreman, I guess, 
nigh three years. I was employed on the 3rd of November, 1880, 
by the Cunard Steamship Company. I was in the gang that were 
hoisting this coal from the hold of the Batavia on to the steerage 
deck. I was on the steerage deck at the time; that was on the same 
deck with Bennett. I was gathering up the slack coal. 

Q. Who was with you there? 

A. A man named Charlie O’Brien, on the outside of me. That is 
all. Of course there was the men wheeling the coal; they were 
there, too. : 

Q. I want the names of every one there, and what they were do- 
ing, so far as you remember, on the deck where you were. 

A. Joe Donnelly, John Stafford, Charlie O’Brien, Mike Reilly, 
Charlie Lawson; I think that was all, besides Bennett. At the 

time the accident happened I was * standing waiting, 
67 and of course every tub that come up I had to pick up all the 

coal that came out of the tub and empty it into the barrel, 
and I saw the tub go down when the fall gave way; I was about 
three or four feet from the hatch when it carried away; I saw the 
rope oe beside the hatch. 

Q. Did you see the end of the rope that went down ? 

A. No, sir; I hadn’t a chance to see that. 


Cross- examination: 
None. - 


The plaintiff, further to maintain the issues on his behalf, called 
Ropert Georce Hany, who testified as follows: 


My business is life insurance expert and actuary; J have been 
such about fifteen years. 


30 THE CUNARD STEAMSHIP COMPANY (LIMITED) vs. 


Q. What is the expectation of the life of a man, according to the 
Northampton mortality table—a man aged 317 

A. The expectation of thirty-one, by the Northampton mortality 
tables, would be twenty-seven decimal seventy-five (27.75) years. 


The plaintiff, further to maintain the issues on his behalf, called 
FraxK Bennett, who testified as follows: 


I reside in Jersey City; I am night watchman on the Red Star 
Steamship Co., Jersey City ; on the third of November, 1880, I was 
occupied on the Cunard dock as sailor man—rigger ; do anything I 
could do about the yard. I was in the gang that were hoisting this 
coal from the hold, on the steerage deck; I was stationed at the 

hatch, on the steerage deck, port side; I was attending to the 
68 whip, the coal whip that hoists the coal up. There were two 

whips ; I was attending to the ‘port side; I did ‘not rig that 
fall that night ; I don’t know who did. 

Q. What were you doing at the hatch on the steerage deck? 

A. I was steadying up the tubs of coal that was coming up, that 
was hoisted up, and helped to dump them in a barrow. | 

Q. Will you be kind enough to state, dlong about half past ten or 
eleven o'clock, just what you saw? 

A. Well, all I know is, as I was steadying the tub of coal up the 
fall carried away above my head and I saw the end coming past me 
before my eyes; just had time to step back and clear myself; that 
is all I did. I saw the rope going down; the rope was broke; I 
saw it was carried away, and the end passed beside my face; that 
end looked like an old swab. 


Cross-examined: 


I went to work that evening at seven o’clock. 

Q. Are you sure about that; didn’t you go to work at six; have 
your supper at five and go to work at six? : 

A. No, sir; I am sure of six; I went to supper at six and came 


back at seven. 7 
Q. How fur was the steerage deck above the bottom of the hold, 


about ? , 

A. Fifteen feet, I ve. There was another man stationed on 
the steerage deck on the other side of the hatch ; his duty was just 
the same as mine—to attend to the whip; not the same whip as I 
had; he had his own. I steadied the tub as it was ascending at the 
timeof the accident ; the tu had not got up to the steerage déck at 

that time. : 
69 Q. ~~ far below the steerage deck was the tub at that 
time 

A. I couldn’t exactly say how far it was below ; it was in sight; I 
‘saw it and that is all. 

Q. About how far, three or four feet ? 
A. Three or four or four or five feet, something like that; it was 


pretty near up. 
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By the Court: 


By the whip you mean the rope? 

A. I mean the tub of coal. 

Q. By the whip you mean the fall—the rope? 

A. I understand the gentleman asked me how far the tub was 
from the hatch where I was standing. I say three or four or four 
or five feet; a few feet below the coamings I was standing on. 

Q. How light was it there? 

A. Well, there was a great deal of dust in the hold at the time 
this 2 

Q. That dust was rising ? 

A. Well, I don’t know exactly whether it rises or falls ; I suppose 
it rises from the bottom and gets out. I could see distinctly across 
the hatch where I was standing; right across. There were lamps 
there; how many I don’t know. Across the hatch there I suppose 
was about seven or eight feet. 

Q. And on which side of the hatch were you—the offshore or in- 
shore side ? 

A. On the inshore side. 

Q. Could you tell how much of the rope fell past your face ? 

A. No, sir; I couldn’t say how much; I suppose it would be 
about six or seven fathoms. Seven fathoms would be forty-two 
feet, six feet to the fathom. 

Q. Do you think it was as much as twenty fathom 

A. Well, I said I thought it was six or. seven fathom; I 
70 ~— can’t say it would be twenty; that is the best I can give. 
It passed your face very quickly, didn’t it, in falling ? 

A. Well, yes, sir; it did. . 

Q. You didn’t have time to examine any portion of it very 


closely? 


A. I hadn’t time to do that. I didn't examine any portion of it 
us it passed my face; I could not tell how many strands there were 
on the rope. 

Q. Could you state whether the strands were separated ? 

A. What; the broken end ? 

Q. Yes; the end that you saw? 

A. Yes, sir; they were not closed. 

Q. They were separated ? 

A. Separated. 

2. And for how long a distance do you think they were sepa- 
rated? 

A. It is very hard to say exactly. 

Q. I just want your best recollection. 

A. I suppése about two feet and a half or three feet; it was all 
fagged out—the end was all fagged out when the end passed my 
ace. 

Q. And the strands you think were separated two or three feet 
from the end ? 

A. From the end, yes; I don’t mean in width, but I mean from 


the end of it. 


* 
* * 
ali 
—— — 


1! 
‘1a 
1 


—ͤ31u2i⁊7 — — —— 


32 THE CUNARD STEAMSHIP COMPANY (LIMITED) vs. 


The plaintiff, further to maintain the issues on his behalf, called 
Joun S. O’Brien, who testified as follows: 


I live in New York; my occupation is japanning and painting at 
33 my occupation on the 3rd day of November, 1880, was 
ongshoreman and rigger; I had been engaged in that employment 
about two years and a half; I was at that time in the Cunard 
71 Steamship Company's employ. I was engaged that night at 
hoisting coal; that is, at the hoisting apparatus when we 
were hoisting coal; I was stationed in the scow alongside of the 
ship; I saw that a gear part of it; the part that car- 
ried away was under my eye. 
. Be kind enough to describe to the judge and jury the fall— 
the whip—the apparatus. 
A. I could only describe it as I did before. 


DEFENDANT’s CounsEL: I su t that inasmuch as the witness 
says that the part that came under his eye was the part that carried 
2 unless he saw the whole of it he cannot describe the entire 


The Witness: I didn’t stand where I could see the whole of it 
from one end to the other, but I saw as far as I could see of the fall 
from where I stood. 

The Court: Describe all that you saw. 


A. The way it was rigged, it was connected to a gaff or a derrick. 
This derrick was connected to a post or perpendicular—a mast like. 
On this gaff was lashed a block with a hook or strap, whichever the 
case may be, and the fall rove through this block and led down to 
the scow, and then rove through another block on the scow. Whether 
this rove through the third block on the ship’s rail I disremember. 


Sometimes we used to have it rove that way and sometimes we | 


didn't; but it was through two blocks; I am sure of that. One block 
was placed on the gaff and the other was placed on one end of the 
scow. 
. Wouldn’t it necessarily require to pass through another pulley 
or block to go down to the ship’s hold? 
72 A. Not to get down to the ship’s hold; but sometimes we 
used to have a pulley just for a mere lead. 


DEFENDANT’s CounsEL: I object to that. Let the witness describe | 


what he saw that night. 


Then from the block that was on the end of the scow which the 
fall led through it led to a drum or to a round piece of machinery 
that was connected to an engine, of course; and this rope was con- 
nected onto this drum ; that is what it is called, or that is what we 
commonly call it; I don’t know any other name for it; and I stood 
by this drum with two brakes, which one was for hoisting up and 
the other for lowering. I was stationed at the drum. My duty was 
to go ahead with the machinery when I got the si from the 
parties that was attending to the tubs in the ship’s hold or deck ; 
that signal was a piece of wood with some pieces of iron connected 
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to a line, and that was rove through pulleys and led into the scow 
where I could see it. The signal that night was a piece of board or 
wood with some pieces of iron connected to it to weigh it down. 
When he was ready to go ahead in the ship the man that stood at 
the hatch—the hatch tender—he used to pull this rope, and this here 
piece of wood gave a jerk up, and that signified for me to go ahead. 

Q. Was there any mark on the rope itself? 

A. Yes, sir; there was a mark on the hoisting rope. When that 
mark came to a certain place on the drum it signified for me to stop; 

the tub was then high enough for to dump. The string around 
73 the rope was a signal to me to stop when it came to a certain 

place on the drum. I did not rig that fall that night; I don’t 
know who rigged it. 

Q. Where were you when you understand that it was rigged ? 

A. I was at home. I didn’t see it rigged before I went home. 
When I returned from my supper it was rigged. Then I went to 
work in the scow. 

Q. What attracted your attention when you went to work ? 

A. There was nothing particular attraëfed my attention when I 
went to work. I went to work at seven o clock. 

Q. How soon did anything attract your attention ? 

A. Awhile after eight o clock; shortly after eight o clock I saw 
the rope chafed partly when the mark was up to the place where I 
should have to stop it—where I had to stop it. It was chafed about 
from five to six feet, I suppose; along about the center of that was 
the worst part. 

Q. That came under your notice in the operation of the fall? 

A. That came under my notice when the tub was high enough— 
when the mark was to its place. 

Q. How much worn was it? 

A. I couldn’t say exact; there was several yarns worn off; it was 
fagged out considerably ; it was considerably. 

Q. Did it require any inspection to discover this thing? 

A. No; I didn’t inspect it particularly ; I saw it just the same as 
I might see the gaff in front of me; I saw it, that is all. It attracted 
my attention. 

Q. What did you do then? | 

A. I done nothing. I continued to hoist till Mr. Gerraghty, the 

foreman, came down onto the scow. 
74 Q. Now go on and repeat again what you were going to 
say about Mr. Gerraghty. 

A. I was going to say that I spoke to Mr. Gerraghty when he 
came down on the scow, and told him that the rope—— 


DEFENDANT'S CounsEL : I object, on the ground that any con ver- 
sation with Mr. Gerraghty in the present state of the testimony is 
incompetent to bind this defendant, and that it is not notice to the 


company. 
The court overrules the objection. 


Defendant’s counsel excepts. 
5—266 
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I spoke to Mr. Gerraghty and told him that the rope looked bad— 
looked chafed—looked as if it wouldn’t last much longer to hoist 
with. Of course I couldn't do no more but tell him. 


DEFENDANT'S CounsEL: Never mind your reasons or arguments; 
just state the facts. : 


He told me to go ahead with it longer and continue to hoist, and 
I did so. Then he came down again about an hour or so after- 
wards—I suppose a little more than an hour, I couldn’t be positive 
now about that—and I spoke to him again about the rope; it was 
then getting worse, and I told him that it looked worn, and I was 
kind of afraid to hoist any longer—felt timid like; I was afraid 
there was going to something happen—that the rope was going to 
carry away or something, and might hurt some one; I felt that 
way. 

DEFENDANT'S CounsEL: Q. Did you tell him that? 

A. I told him that I felt afraid it might carry away. He took 

the rope away. As I said before, whether he steeped it 
75 when I spoke to him the first time or when I spoke to him 

the last time I disremember ; but he steeped the rope during 
the time. 

Q. What is stee ing? 

A. He dipped the bight of the rope that was bad in water, but 
whether he done it the first time I spoke or the last time, I disremem- 
ber. So I continued to hoist awhile after I spoke to him the last 
time, and shortly after that it carried away. I saw Gerraghty steep 


the rope. 

Q. Sou have had experience in ropes and the way of taking care 
of them? 

A. Yes, sir; I have had a great deal of experience in that work. 
I have worked amongst rope pretty near since I was fourteen years 
of age up to a short time ago. 

Q. What is your opinion in regard to the propriety of steeping 
that rope at that time? 

A. I don’t know; I can’t give you none; I don’t know as it does 


it any _ | 
Well, would it make it any better? 

A. It didn’t use to, in my opinion. 

Q. Does it have any effect on the rope? 

A. It swells the rope; tautens it up for the time being. 

Q. Then for the time being it makes it a little stronger? 

A. It may be for a few minutes, perhaps. 

Q. What are the after effects of steeping? 

A. It will wear just the same. 

Q. What do you mean; wear better or wear worse? 

A. It will fag quicker, if anything, if the rope is old. 

Q. Does the action of the water on the rope have a tendency to 
rot it? 

A. It does if it lays long enough. | 
76 Q. How long was this rope from the drum to the hold 
where Carey was stationed ? 
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A. I can’t exactly say, but I think, as near as possible, it was 
thirty fathom ; about that; might have been more or less. That is, 
this rope was somewhere around one hundred to one hundred and 
fifty or sixty feet,in my estimation. The distance on that ship 
from the hook on which Carey hooked the tubs to the place where 
this rope was worn away was about one-third of the rope, as near as 
— * va ; about one-third of the rope from me; two-thirds from 

e hook. 

Q. How far did that defective part of the rope go that went from 
the drum when the fall was descending ? 


DEFENDANT'S CounsEL : I shall not attempt to prove that the de- 
* N of the rope descending into the hold within Carey’s sight 
that night. 


Q. How long would it have taken you to have changed that rope? 

A. The way I should have changed it, it wouldn't have taken me 
over fifteen minutes at the outside. 

Q. Could that rope have worn down to that condition on that 
fall, passing through those pulleys, between the time when they com- 
menced to hoist that coal and the time when the rope broke ? 


_ Derrnpant’s Counsec: I object to that on the ground that it is. 
not competent toapply hypothetical question to the facts of any par- 
ticular case. 

PLAIxrirr's Counse.L: That I concede; but it seems to me I may 
ask him whether that very rope would have worn down during that 


very time. 
77 The Court: I think it is competent, if the form is not 
objected to. ä 
DEFENDANTS’ CounsEL: I do not object as to the form, but as to 
the competency of the question, and to your honor's ruling I will 
take an exception. 


Q. I will change the form of that question a little. Could that 
rope have worn down to that condition on a fall, passing through 
those pulleys, from the time they commenced to hoist to the time 
it attracted your attention ? 


DEFENDANT’s CounsEL: I take the same objection to that ques- 
— the substance, and not to the form, and also that it is in- 
efinite. 


Objection overruled. 
Defendants’ counsel excepts. 


A. It is a very hard thing for me to say. 
Q. I want your candid opinion about it. 
A. The only thing I can say that had the rope been new it would 
not have worn so quick ; but as the rope was worn before, it seemed 
as though it wore out 7 and when it came under my notice I 
saw it was-chafed. I didn’t see the rope break, but I saw the 
recoil and felt the recoil on the drum. The drum went quicker 
when it carried away first, until I checked it, and then I pulled in 
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the rope until I got to the end of the part that was onto the scow⸗ 
and then I saw the end where it broke and when it carried away— 


the lagged ends. ; | 

Q. ; hen it parted, then, the drum revolved more rapidly than 
before 

A. Until I checked it; slightly—not very much faster; sufficient 

to notice. 
78 Q. Then the rope came back to where it had parted ? 
A. I hauled it in until I came to the end of it. 

Q. Was that end the place where you had noticed the defect in 
the rope which you have described? Describe that end of the rope 
which you hauled back towards the drum. 

A. Well, it was a f end, like any other rope when it breaks; 
one strand would be a little shorter than the other, and the yarns 


were fagged out. 

Q. How near was that end to the signal mark on the rope—to 
that string tied around the rope? | 

A. One end of the chafed part came very near to the signal that 
was tied around the rope, and the other end of the chafed part was 
about five or six feet from that, as I said before, and the break was 
in the center of the chafed part. They didn’t go on hoisting coal 
—— night after the break, to my knowledge. I went home after 
that. : 

Q. Who was on the scow with you? 

A. Joe Redmond and John Higgins. Joe Redmond, he was tend- 
ing to the boiler of the engine, looking after the engine, &c., and 
John Higgins, he was doing the same work I was; similar work on 
the opposite side of the scow on the other drum. There was four 
drums. Two was at work that night only. 

Q. Did you see the rope after that ? 

A. I saw the other end of it on the deck, the end that went down 
into the ship’s hold. 

Q. How long afterwards? 

A. I couldn’t exactly say how long; as soon as I got up on the 

deck out of the scow, and when it was hauled up out of the 
79 hold; a little time; I couldn't describe the time. 
Q. How did that end look ? 

A. That looked the same as the other end, pretty much fagged 

out—one strand a little shorter than the other. 


Cross-examined : 


I went to work that night about seven o’clock; I think it was a 
little darkish; I think it was getting dusky, if I remember rightly. 

Q. Were the lamps lighted ? 

A. I don’t remember. 

. Do you remember anything about the lamps? 

A. No; I don’t remember anything about the lamp; when I 
went to work, but some time after, of course we had to have a light ; 
I was not there when the fall was rigged ; I did not see it rigged. 

Q. Did you see the entire fall when you went to work ? 

A. O, yes, sir; I saw the entire fall. 
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Q. It was light enough to see the entire fall ? 

A. Well, you could see that almost in the dark, if you were near 
enough to see it. 
; 8 rom the position tliat you were in, could you see that entire 
a 

A. Not from one end to the other. 

Q. At any time that night did you see that entire fall? 

A. No; only after I saw the fall carried away; no other time. 

Q. You didn’t see the entire fall rigged ? ! 

A. I saw the entire fall rigged before I went on board; at.the 
time I went down in the scow. : 

Q. Did you see the entire fall rigged ?. 

A. Yes, sir. 

Q. How many pulleys were there? 

A. There were two; I think there were three. 
80 Q. One pulley on that scow ? 
A. Yes, sir, 

Q. That is, a block stood on the front part of the scow ? 

A. One end of it; I couldn’t exactly tell which was front and 
which was back. se 

yg the falls work both ways on that scow—through both ends 

of it 

A. No, sir; through one end; that is, there is pulleys on one end; 
blocks connected on one end only. 

Q. How was that end of the scow pointing, into the river or into 
the street ? 

A. Out into the river. 

And on which side of your scow was your drum? 

A. On the left-hand side with my face to the river; it was the 
farthest away from the ship. 

Q How long is this scow ? 

A. I don’t know. . 

Q. Can you give me any idea ? 

A. I don’t know as I could. 

Q. Is it forty feet long? 

A. I couldn’t say ; I never measured it. 

Q. You haven't any idea at all about its length? 

A. No; I don’t know as I could give any particular estimate of 


ength. 
Have you any idea of the width ? 
No, sir. 
How many times have you worked on that scow ? 
. I couldn’t tell you; I worked there often. 
Very often ? 
A good many times; yes. | 
That scow is housed in all over, except a little place in front 
re these pulleys are? 
. There used to be two doors in front. 
Q. I know, but the house is there? 
A. Yes, sir. 
Q. Except that much where the pulleys are, in front? 
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81 A. Quite a large door. 
Q. How much of the scow is in front of where the parti- 
tions are ? 
A. About three feet probably from the partition to the end ; per- 
haps about that. 
A In the partition in the end there are two square windows, are 
there not, or about square ? 
A. There is doors like. 
Q. Well, doors; and those are open when the drums are work- 
ing? $ 
x Yes, sir; sometimes; sometimes the parts of them are closed. 
Q. And the falls lead over those openings, whatever they are ? 
A. Yes, sir. 
Q. From these openings to the drum that you were working on 
is how far? 
A. I could not exactly say how far. 
Q. I don’t want to know exactly ; give me your best judgment 
upon it. 
PA. As near as I could judge, about ten feet ; perhaps more. 
Q. How large is that drum! 
A. I disremember now, but I think it is from about a foot up- 
wards in diameter. 
Q. How much of the rope would be wound around in one turn ? 
A. If the drum is a foot and a half in diameter, why it is three 
times that much around. 
. Will you calculate it for me? 
A. Well, I am a poor calculator. 
Q. Would it be four feet and a half? 
A. I suppose somewhere about that. 
Q. How many turns were around that drum when the tub was 
down in the hold? 
A. I couldn’t exactly say, but somewhere over two or three turns. 
When you worked the drum which way did you face? 
82 A. I faced towards the river. 
Q. Out towards this? 
A. Sometimes I could face either — 2 
Q. With your face or your back to this opening ? a 
A. Partly ; I was kind of standing sideways towards the opening. 
Q. And you were watching this mark, were you not? 
A. I had watched that; that is the mark I had to go by. 
Q, And you did watch it? 
A. Every time; I had to. 
Q. So that when the rope came in to you (this ten feet which came 
in the scow) you could see that every time? 
A. Yes, sir. 
Q. And you did see it. 
A. I did. 
Wat was outside of the scow you could not say? 
A. Not while I was inside. 
i Q. * did this mark which you speak of come right up to the 
rum 
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A. Well, it used to come very near on top of the drum, according 
to where we used to place the mark, you know. 
Q. On this occasion did it come right on top of the drum ? 
I won't be positive. 7 
But very near it? 


A. 
Q. 
A. 2 near. 
Q. So that every time it came in you could see it? 

A. Yes, sir. 

Q. And did you see it? 

A. Yes, sir. 

1 Q. How far was it from the pulley on the scow to the second pul- 
ey? 

4. I couldn't exactly say. The distance from the scow was prob- 
ably only a foot or a foot and a half from the level of the water to 

the top of her where the pulley was; perhaps from a foot to 

83 a ſoot and a half; I wouldn't be exactly sure, because I never 

measured it, and then there is the ship’s side; I couldn't tell 

8 the height of the ship, and then I couldn't exactly give you the 
eight from the ship to the derrick. 

Q. Give me some idea how far it was from the first pulley on the 
scow to the first pulley beyond. 

A. It would be very hard to give an estimate of that distance, be- 
cause I disremember how far the scow was ahead of the vessel; the 
distance varies. 

Q. Do you think it was as much as forty feet? 

A. I don’t think it was as much as that. 

Q. Twenty feet? 

A. * it was all of that, and over. 

a. . ell, say thirty feet; do you think thirty feet would be about 
right? 

A. 


More or less. 

More or less means anything. . 

A. It was either under or over thirty feet from the pulley on the 
scow to the pulley on the derrick. 

Q. And you would say about thirty feet ? 

A. About that; it may be under and it may be over. 

Q. How far from the pulley to the second pulley ? 

A. Out to the scow? 

Q. No, no; from thissecond pulley that we are speaking of to the 
third pulley. 

A. There was no third pulley, to my remembrance. 

Q. Then from this pulley, which was thirty feet from the pulley 
ate N the fall led directly into the hold? 

. Sir 
Q. Do you mean to say that from this pulley on the scow the 
fall led through one pulley more and then directly into 
84 the hold? 
A. Yes, sir; that is my recollection of it. Yes, sir. 

Q. And you think this fall was about one hundred and eighty 

feet long? 
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A. I didn’t — it up in feet; about thirty fathom, or there- 
ess. 7 


abouts, more or 

Q. When was it that you first noticed that anything was the mat- 
ter with this . | 

A. A little after eight o’clock, or thereabouts. 

Q. Wasn’t it as late as nine? 

A. It might have been; I won’t be positive; but it was after 
eight—a little after eight. 

Q. You had no clock by which to tell the time? 

A. No, sir; I only went by judgment—guess. 

Q. You think you had been at work over an hour? 

A. Yes; I thought I had been at work over an hour when I no- 
ticed it first—about that. 

Q. When you did first notice it you didn’t stop the machine? 

A. No, sir. | 

Q. You didn’t send word to any one? 

A. No, sir. 

Q. How long after you first noticed that there was anything the 
matter with the rope was it that Mr. Gerraghty came down? 

A. Shortly after; not very long. 

Q. And you don’t remember what occurred, then, further than 
that you spoke to him of the condition of the rope? 

A. No; I don’t remember. 

Q. You don’t remember whether he took that rope off of the drum, 
then, or not? , 

A. No, sir; I don’t remember. 

Q. How long before the fall carried away was it that you say 

Mr. Gerraghty was down on the scow the second time? Give 
85 me your best judgment of the time. 
A. It wasn't long before it carried away that J spoke to him 
the last time. 

Q. Had you sent after any one to come down this second time ? 

A. No, sir. 

Q. When you noticed, as you say, that the rope was getting worse, 
did you stop the drum ? | 

A. No, sir. 

Q. You don’t mean to say that the rope was rotten, do you ? 

A. No, sir. 

. And you don't mean to be understood as saying that dipping 
1 5 a water that night rotted it so as to make it weaker that 
night ‘ 

A. No, sir; if it had been good hefore. 

Do you mean to say that in the condition that that rope 
— when it was first dipped in the water such dipping it rotted 
it 

8 en did tl 

ou say that such dipping did that any harm ? 

A. Well, after a few hoists it would do it eed: . 

ae you say that such dipping did that rope any harm that 
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A. It would do it more harm than it would if it had kept dry, as 
far as my judgment goes with a * 
Q. Then, do you mean to say that dipping the rope that night, 
as you say Gerraghty did, did it any harm for use that night? 
. It might have. 7 
Q. Do you mean to be understood as saying it did? 
A. I won't be positive. a 
Q. Is it your opinion as an expert in ropes that it did that ro 
any harm that night? 
A. It didn’t do it any good—as an expert. 
Q. Will you please answer my question? I ask you now 
86 as an expert in ropes whether, in your opinion, dipping the 
. aa in water that night did it any harm for use that 
night 
4. It would do it harm for use. 
Q. Did it? 
A. I don’t know; I can’t say that, whether it did or not. 
When you saw the ends of this rope, as you say, were the 
strands separated 
A. Partly; yes, sir. oe 
Q. For how long a distance from the ends were they separated ? 
A. I didn’t measure them. 
Q. How long should you judge? 
A. From perhaps six inches to a foot. 
Q. Not over that? 
A. Might have been over; more or less, I won’t be positive. 
Q. Wasn’t it as much as two or three feet the strands were sep- 
arated? | 
A. I couldn’t say: 
How many strands were there in the rope? 
A. That I didn’t measure; I disremember whether it was a three 
or four stranded rope. 
When the fall parted you say the drum revolved more rap- 


sy) 46 
. Slightly ; yes, sir. 
Q. How many turns did it make? 
A. I didn’t count them. 
Q. Tell me your best judgment. 
. I can’t tell you; I could give you no idea. 
id it make over one? 
A. I couldn’t tell you. 
i . 3 long was it after the fall parted that you stopped the 
rum 
A. A very short time. 
Q. Was it a minute? 
A. Perhaps; about that; more or less. 
Q. Can you say how many turns the drum made? 
87 A. No,sir; I couldn’t; that is impossible. 
Lou say the end didn’t recoil into the scow ? 
A. No, sir; not the whole of the end didn’t; that is, not the whole 
of the part — the end of tho rope. 
6 
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Q No; I mean the end of the rope. 

A. No; I hauled the end in. 

Q. Had it dropped into the water? 

A. Yes, sir. 

And you hauled it in from the water? 

A. Yes, sir. 

Q. How long did it take you to haul it in? 

A. I don’t know; it didn’t take very long to haul in two or three 
fathoms. 

Q. How many hauls do you think it took ? 

A. I couldn’t tell you. 

How much of the rope do you think you pulled in? 

A. I couldn't tell you that either. 

Q. Over two feet? 

A. About one-third of the rope. 

Q. Lou, pulled in about one-third of the rope? 

A. Yes, sir; not one third of the whole of it. 

Q. No; but one-third, or what was left? 

A. Besides what was around the drum. 

Fos Do you know whether you had used that same rope to work 
ore? 

A. I couldn't say whether I used it or whether it was this; but I 
know it had been used some time before, but how long I couldn’t 
say. 
Q. Do you remember being on the coal barge the week before? 
A. I don’t remember. 


Redirect : 
Q. What, in your opinion as an expert, should have been done 


with that + ~* 
A. It should have been changed. 
88 Q. What do you mean by changed ? 
A. Getting another rope; a better rope. 

Q. How long had you been in the employ of the Cunard Steam- 
* Company? 
hey Somewhere over a year; about a year, or somewhere about 
that. 

Q. During that time who was your foreman, your immediate fore- 
man; did you have the same one at every job or different ones? 

A. The same as we had that night. 

Q. Generally speaking, did you always have the same foreman? 

A. We had Mr. Craven. 

Q. Who was he? 

A. He was the foreman and stevedore on the dock—all over. 

Q. Was there any one there in command superior to him? 

A. Mr. Storey. 

Q. What was his rank? 

A. As far as I understand, he was superintendent of the dock. 

Q. Did that embrace everything? : 

A. When we say dock—that is, when we call it dock—we embrace 
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Mr. Gerraghty would give us directions; sometimes another foreman 
that is there used to give us directions, owing to what work we were 


4 everything, ship and everything when they are in there, I suppose; 
( I don’t know. 

— — gave you directions from time to time in your avocation 
ere 
ee A. Sometimes Mr. Craven would give us directions, and sometimes 


at. 
— Q. Did Mr. Storey ever give you directions? 
* A. Sometimes, yes, sir; very seldom, because he used to deliver it 
to his ſoreman. 
Q. Sometimes you got directions from Mr. Craven, I under- 
89 stand you? 
A. Yes, sir. 
Q. And who else? 
A. Mr. Gerraghty and another foreman that used to be there used 
to give us directions. 
. Was this other foreman there on the third of November? 
A. He was in the day there; yes, sir. 
Q. You mean this other foreman you have mentioned whose 
name you have not given? 
A. Was he there that day? 
5 Q. Yes, sir. 
A. He was there in the day time, but not that night. 
Q. And you say sometimes Gerraghty gave you directions and 
a sometimes some other foreman whose name you didn’t give? 
A. I referred to the third foreman, as we called him. 
Q. What was his name? 
A. I don’t know as I can tell. 
Q. Was he there that night? 
A. No, sir. 
Q. Did he give you any orders that night ? 
A. No, sir; not to my knowledge. 
Q. Did you see Mr. Craven about the dock that night after you 
came back from supper? 
A. He might have been around the dock. 
. Did you see him? 
A. I don’t remember whether I saw him or not. 
Do you remember whether you saw Mr. Storey? ; 
* A. I don’t remember seeing him. 
> Q. What was your duty in regard to the condition of the gear? 
A. My duty was to do whatever I was told, it didn’t make any 
difference—what I could do. 


By the Court: 


Q. Supposing an accident had happened to the drum, that 
| 90 it had been deranged, in your natural course of business what 
) would you do? 

A. I would have to notify my foreman. 


PLarntirr’s CounsEL: Q. And who was that? 
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— That was Christy Gerraghty; we acknowledge him as such 
always. 
Q. You received your orders directly from him? 
A. That night, yes, sir. 
Q. And all your communications to a superior officer were to him? 
A. That night, yes, sir. 
Q. And that, I understand you, was the usual course of business? 
A. Yes, sir. 


Recross : 


Q. — you mean to say that you always applied to Mr. Gerraghty? 

A. No, sir. | 

Q. You applied to others there? 

A. To other foreman ; he is superior and he is under sometimes ; 
according to what we are doing. 

Q. Didn’t Mr. Craven set you to work that night? 

A. I don’t remember who set me to work, exactly. 

Q. The only occasions — had to do with Mr. Gerraghty 
that night were the two that you spoke of when he came down on 
the scow, weren’t they? 

A. I had occasion to do whatever Christy Gerraghty told me to, 
which I always did whenever he was in our gang, as we call it. 

Q. Did Mr. Gerraghty speak to you on any other occasion that 
night, except those two when he came down on the scow, as you 
have stated ? 

A. Well, he might, and might not; I disremember that; some- 

times he would and sometimes he wouldn’t; I don’t remember. 
91 Q. And you have stated all that you remember of the con- 
versation that occurred between you and Gerraghty ? 

A. All, as far as I remember. | 

Q. When the men were to do any particular work on that dock, 
— would give orders that it should be done; Mr. Craven, would 

1e not! 

A. Mr. Craven, of course, would give the first orders, if he would 
get the first orders. 


Redirect : 


Q. What was — title; what was he called? 

A. We used to call him Mr. Gerraghty, and Christy, sometimes. 

Q. That was his name; but I mean what was he called; some 
sort of boss, wasn’t he? 

A. Second foreman ; coal boss. 

Q. What did that mean? 

A. The man that used to superintend coaling the ships up. 

Q. Taking charge of the coal gang and the operation of the ma- 


verve 
A. Yes, sir; and then when there was no coaling to do, he used 
to superintend on the dock, acting as an assistant foreman. 

Q. In the absence of Mr. Storey and Mr. Craven, who hed charge 
of that dock ? 


b) 


co 


* 


b) 


PATRICK CAREY. . 45 


A. I don’t know; Christy Gerraghiy was the only foreman that 
was there that night, as far as I know. | 
DEFENDANT’s CounsEL: Q. Do you mean to say that Mr. Ger- 
raghty gave any directions with regard to the rigging of the fall 
that night? | 
A. I can’t say. 
Q. Not either one of the foreman ? 
A. I can’t say. 
PLAINTIFF’s CouNsEL: Q. When you notified Gerraghty of that 
defective rope did he tell you to go anywhere else? 
A. ms, I don’t remember him telling me to go anywhere 
else. 
92 Q. He took the rope himself and steeped it as you have 
stated ? , 
A. Yes, sir. 
DEFENDANT’s CouNSEL: Q. Did he take the rope off the drum? 
A. The bight of it; that was all. 
Q. Then dipped it in the water in front of the scow ? 
A. Yes, sir. 


The plaintiff, further to maintain the issues on hisebehalf, called 
LAWRENCE Burpett, who testified as follows: 


I reside at North Hempstead, Long Island; I am about sixty-nine 
— old; my business is rigger, rigging—all kinds of rigging; I 
ave been in that business some 51 or 2 years; I know a little some- 
thing about it, sure. When I first commenced to have anything to 
do with rigging, or with ropes, I couldn’t recollect the time rightly, 
but you may say I have been at it since a 8 man 14 years of 
age; now and again, here and in other countries: Philadelphia, Balti- 
more, Boston, Liverpool, and London. 

Q. If a rope is chafed would dipping that rope in water have a 
tendency to strengthen or weaken it? 

[A.] No, sir; that chafe is there; it don’t do it any good—sure, that 
chafe is there; no use to doctor that, only to put a new one in its 
place. Splice it don’t do it any good ; if it has got to go through 
the block, it has got to go through the block ; if it is dead strain it 
will stay there, but if it is working it won't. 


Cross-examined : 


Q. Will dipping the rope in water weaken it for use within two 
or three hours? 

A. O, no. 

Q. Have you ever followed the sea? 
93 A. Well, I guess—sure; thank God, I know something 
about it. 

Q. How long have you followed the sea? 

A. Only about 16 years, for the firm of E. D. Hurlburt & Co., 8 
South street, and Moses H. Grinnell. 

Q. Then you know something about the working of ropes ? 

A. Yes, I do. 
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Q. Working a rope single through blocks will cause it to untwist, 
will it not? 

A. Yes, sir. 

Q. The turns will come out? 

A. Yes, sir. 

Q. And that is a very usual occurrence? : 

A. Yes. Allow me to speak one word. You see, the ropes in 
such weather as this—the sails is all set—well, when the blocks come 
together everything sags; you have to go around the fife rail, all 
around the vessel, and hook up those ropes, because those two blocks, 
being block and block, won’t allow of that rope to go in, and the 
ropes sink, and they slacken all around the fife rail ; that is sure. 

Q. It is a very usual thing to use spliced ropes, is it not? 

A. Yes, sir; yes. 

Q. ane a splice can be put in a rope as strong as the rope itself, 
can it? 

A. It can be; but that is a bad place in it yet. 

Q. The splice will be strong, will it not? 

A. Yes, sir; stronger; the hand work is strunger than steam ; 
but some men put a splice in a rope, but they don’t stick their ends 
through long enough one way and the other for to hold it; they 

hardly put a knot in the splice ; a long splice has three knots 
94 in it; it is only a half of an overhanded knot, and if you 

stick that much through both wavs it is a job to get it out; 
but if you only knot it, it will come out; that is sure; it will come 
out; if a short splice goes through a block it won't stay; it will 
work out. 

Q. Is it a usual thing for spliced ropes to be used as stays in the 
rigging of a vessel, foresai! stays and mainsail stays, and all that 
sort of thing ? 

A. But a stay is a steady piece of rope; it ain't a working piece of 
rope. 

Q. There is considerable strain on a stay, isn’t there? 
A.] A stay is stationary; there is no working on it. 

There is considerable strain on it? 

A. O, well if the sail goes up we slacken ; there is a strain there, 
but that is not a working strain; it is in its steady place. 

Q. But there is a strain? 

A. Of course; you can’t tighten it unless there is a strain on it; 
tauten it, they say. 

Q. How with regard to the sheets on a vessel, as to whether or 
not they are not also often spliced ? 

A. That is a working piece of rope; the sheet is. 

Q. Is it not a usual thing for that to be spliced? 

A. O, no; too short, too short; a sheet is too short, unless it is 
the gaff topsail on a fore-and-aft vessel, and that is a line. 

Q. Did you ever know one to be spliced ? 

A, O, yes; I have known vessels to be spliced in the standing 
» but it couldn’t stay ; comes to pieces; the strain of the 

water will shake it to pieces. 
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The plaintiff, further to maintain the issues on his behalf, 
95 called Joun W. Hawkins, who testified as follows: 


I reside at 675 Grand street, Brooklyn; I am a ropemaker, and 
have been so engaged close on 42 years. 

Q. If a rope is chafed, would dipping that rope in water have a 
tendency to give it permanent strength ? 

A. Not permanent; for a while. 

Q. What would be the after effects upon the rope? 

A. Go the quicker. 

Q. If a rope runs through pulleys would it chafe any more by 
being wet than it would by being dry? as 

A. No; the wetter it is the longer it will hold; if it is dry then it 
has a tendency to chafe; to chip; to cut quicker where the fric- 
tion is. 

Cross-examination—none. 


The plaintiff here rested his case. 


Defendant’s counsel moves the court to direct a verdict for the 
defendant, on the grounds—first, contributory negligence of the 
plaintiff ; second, that the evidence fails to establish negligence on 
the part of the defendant; and, third, that the injury was caused 
solely by the negligence of a fellow-servant of the plaintiff. 


The court denied the motion to direct a verdict for the dfendant, — 
and defendant’s counsel excepts. 


And thereupon defendant’s counsel, to maintain the issues on its 
behalf, called Patrick Craven, who testified as follows: 


My business is that of foreman stevedore at Cunard dock, 
96 pier 40, North river, and it has been my business about 14 
ears. 

Q. Have you been engaged on that dock 14 years? 

A. 29 in the company’s employ. 

Q. What were your duties on that dock ? 

A. To take on men and put them to work and discharge the men 
when I got done with them. 

Q. Did you hire men? 

A. Yes, sir; I hired all the men. 
4 ＋ r were your duties with regurd to the apparatus on the 

oe 

A. To see that everything was all right for the men. I remem- 
ber the night that Patrick Carey was injured at the dock; I had set 
the men to work that night at six o'clock. 

Q. What instructions had you given with regard to rigging any 
apparatus for the purpose? 

A. I told my foreman rigger to get two purchases, and to put them 
up there; I was going to work two gangs in the hatch. 

Q. Who was the foreman rigger? 

A. Robert Graham. 

Q. When did you tell him that? 
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Q. Working a rope single through blocks will cause it to untwist, 
will it not? 

A. Yes, sir. 

Q. The turns will come out? 

A. Yes, sir. 

Q. And that is a very usual occurrence? : 

A. Yes. Allow me to speak one word. You see, the ropes in 
such weather as this—the sails is all set-—well, when the blocks come 
together everything sags; you have to go around the fife rail, all 
around the vessel, and hook up those ropes, because those two blocks, 
being block and block, won’t allow of that rope to go in, and the 
ropes sink, and they slacken all around the fife rail ; that is sure. 

Q. It is a very usual thing to use spliced ropes, is it not? 

A. Yes, sir; yes. 

Q. * a splice can be put in a rope as strong as the rope itself, 
can it 

A. It can be; but that is a bad place in it yet. 

Q. The splice will be strong, will it not? 

A. Yes, sir; stronger; the hand work is strunger than steam ; 
but some men put a splice in a rope, but they don’t stick their ends 
through long enough one way and the other for to hold it; they 

hardly put a knot in the splice ; a long splice has three knots 
94 init; it is only a half of an overhanded knot, and if you 

stick that much through both wavs it is a job to get it out; 
but if you only knot it, it will come out; that is sure; it will come 
out; if a short splice goes through a block it won’t stay ; it will 
work out. 

Q. Is it a usual thing for spliced ropes to be used as stays in the 
rigging of a vessel, foresail stays and mainsail stays, and all that 
sort of thing ? 

A. But a stay is a steady piece of rope; it ain’t a working piece of 
rope. 

Q. There is considerable strain on a stay, isn’t there? 
A.] A stay is stationary; there is no working on it. 
There is considerable strain on it? 

A. O, well if the sail goes up we slacken ; there is a strain there, 
but that is not a working strain; it is in its steady place. 

Q. But there is a strain? 

A. Of course; you can’t tighten it unless there is a strain on it; 
tauten it, they say. 

Q. How with regard to the sheets on a vessel, as to whether or 
not they are not also often spliced ? 

A. That is a working piece of rope; the sheet is. 

Q. Is it not a usual thing for that to be spliced? 

A. O, no; too short, too short; a sheet is too short, unless it is 
the gaff topsail on a fore-and-aft vessel, and that is a line. 

Did you ever know one to be spliced ? 

A, O, yes; I have known vessels to be spliced in the standing 
rigging, but it couldn't stay; comes to pieces; the strain of the 
water will shake it to pieces. 
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The plaintiff, further to maintain the issues on his behalf, 
95 called Joun W. Hawkins, who testified as follows: 


I reside at 675 Grand street, Brooklyn; I am a ropemaker, and 
have been so engaged close on 42 years. 

Q. If a rope is chafed, would dipping that rope in water have a 
tendency to give it permanent strength ? 

A. Not permanent; for a while. 

Q. What would be the after effects upon the rope? 

A. Go the quicker. 

Q. If a rope runs through pulleys would it chafe any more by 
being wet than it would by being dry? | 

A. No; the wetter it is the longer it will hold; if it is dry then it 
has a tendency to chafe; to chip; to cut quicker where the fric- 
tion is. 


Cross-examination—none. 


The plaintiff here rested his case. 


Defendant’s counsel moves the court to direct a verdict for the 
defendant, on the grounds—first, contributory negligence of the 
plaintiff; second, that the evidence fails to establish negligence on 
the part of the defendant; and, third, that the injury was caused 
solely by the negligence of a fellow-servant of the plaintiff. 


The court denied the motion to direct a verdict for the dfendant, 
and defendant’s counsel excepts. 


And thereupon defendant’s counsel, to maintain the issues on its 
behalf, called Patrick Craven, who testified as follows: 


My business is that of foreman stevedore at Cunard dock, 
96 pier 40, North river, and it has been my business about 14 
ears. 

Q. Have you been engaged on that dock 14 years? 

A. 29 in the company’s employ. 

Q. What were your duties on that dock ? 

A. To take on men and put them to work and discharge the men 
when I got done with them. 

Q. Did you hire men? 

A. Yes, sir; I hired all the men. 
? @ —T were your duties with regard to the apparatus on the 

oc 

A. To see that everything was all right for the men. I remem- 
ber the night that Patrick Carey was injured at the dock; I had set 
the men to work that night at six o clock. 

Q. What instructions had you given with regard to rigging any 
apparatus for the purpose? 

A. I told my foreman rigger to get two purchases, and to put them 
up there; I was going to work two gangs in the hatch. 

Who was the foreman rigger? 

A. Robert Graham. 

Q. When did you tell him that? 
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. Working a rope single through blocks will cause it to untwist, 
will it not? 

A. Yes, sir. 

Q. The turns will come out? 

A. Yes, sir. 

Q. And that is a very usual occurrence? 

A. Yes. Allow me to speak one word. You see, the ropes in 
such weather as this—the sails is all set-—well, when the blocks come 
together everything sags; you have to go around the fife rail, all 
around the vessel, and oat up those ropes, because those two blocks, 
being block and block, won’t allow of that rope to go in, and the 
ropes sink, and they slacken all around the fife rail; that is sure. 

Q. It is a very usual thing to use spliced ropes, is it not? 

A. Yes, sir; yes. 

Q. and a splice can be put in a rope as strong as the rope itself, 
can it! 

A. It can be; but that is a bad ee in it yet. 

Q. The splice will be strong, will it not? 

A. Yes, sir; stronger; the hand work is strunger than steam ; 
but some men put a splice in a rope, but they don’t stick their ends 
through long enough one way and the other for to hold it; they 

hardly put a knot in the splice ; a long splice has three knots 
94 in it; it is only a half of an overhanded knot, and if you 

stick that much through both wavs it is a job to get it out; 
but if you only knot it, it will come out; that is sure; it will come 
out; if a short splice goes through a block it won't stay; it will 
work out. | 

Q. Is it a usual thing for spliced 2 to be used as stays in the 
rigging of a vessel, foresail stays and mainsail stays, and all that 
sort of thing? 

A. But a stay is a steady piece of rope; it ain't a working piece of 


rope. 
Q. There is considerable strain on a stay, isn’t there? 
. A stay is stationary; there is no working on it. 
There is considerable strain on it? 

A. O, well if the sail goes up we slacken ; there is a strain there, 
but that is not a working strain ; it is in its steady place. 

Q. But there is a strain? 

A. Of course; you can’t tighten it unless there is a strain on it; 
tauten it, they say. : 

Q. How with regard to the sheets on a vessel, as to whether or 
not they are not also often spliced ? 

A. That is a working piece of rope; the sheet is. 

Q. Is it not a usual thing for that to be spliced? 

A. O, no; too short, too short; a sheet is too short, unless it is 
the gaff topsail on a fore-and-aft vessel, and that is a line. 

Did you ever know one to be spliced ? 

A, O, yes; I have known vessels to be spliced in the standing 
rigging, but it couldn't stay; comes to pieces; the strain of the 
water will shake it to pieces. 
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The plaintiff, further to maintain the issues on his behalf, 
95 called Jon W. Hawkins, who testified as follows: 


I reside at 675 Grand street, Brooklyn; I am a ropemaker, and 
have been so engaged close on 42 years. 

Q. If a rope is chafed, would dipping that rope in water have a 
tendency to give it permanent strength ? 

A. Not permanent; for a while. 

Q. What would be the after effects upon the rope? 

A. Go the quicker. 

Q. If a rope runs through pulleys would it chafe any more by 
being wet than it would by being dry? 

A. No; the wetter it is the longer it will hold; if it is dry then it 
has a tendency to chafe; to chip; to cut quicker where the fric- 
tion is. 

Cross-examination—none. 


The plaintiff here rested his case. 


Defendant’s counsel moves the court to direct a verdict for the 
defendant, on the grounds—first, contributory negligence of the 
plaintiff; second, that the evidence fails to establish negligence on 
the part of the defendant; and, third, that the injury was caused 
solely by the negligence of a fellow-servant of the plaintiff. 


The court denied the motion to direct a verdict for the dfendant, 
and defendant's counsel excepts. 


And thereupon defendant’s counsel, to maintain the issues on its 
behalf, called Patrick Craven, who testified as follows: 


My business is that of foreman stevedore at Cunard dock, 
96 pier 40, North river, and it has been my business about 14 


ears. 

Q. Have you been engaged on that dock 14 years? 

A. 29 in the company’s employ. 

Q. What were your duties on that dock ? 

A. To take on men and put them to work and discharge the men 
when I got done with them. 

Q. Did you hire men? 

A. Yes, sir; I hired all the men. 
1 ＋ ‘yee were your duties with regard to the apparatus on the 

oc 

A. To see that everything was all right for the men. I reinem- 
ber the night that Patrick Carey was injured at the dock; I had set 
the men to work that night at six o'clock. 

Q. What instructions had you given with regard to rigging any 
apparatus for the purpose? 

A. I told my foreman rigger to get two purchases, and to put them 
up there; I was going to work two gangs in the hateli. 

Who was the foreman rigger? 

A. Robert Graham. 

Q. When did you tell him that? 


( ) 


A. About 5 o’clock, when I was sending the other men away to 
supper. 7 
3 you sure that they went away to supper at 5 O clock? 
A. Yes, sir; positive. : : 
Q. Did you see that he rigged the fall ? 
A. Yes, sir. 
Q. Did you see the fall yourself, then ? 
A. Yes, sir. 
Q. What was the condition of the fall? 
A. The fall was good. 
Was there any defect in it which you could see? 
A. None whatsoever. : 1 
Q. Will you state how the fall was rigged ? 
A. Yes, sir; the fall, supposing here was the ship’s hold; it went 
right up perpendicular to a gaff through a block there, then 
97 down to a davit in the ship’s side through a block there, and 

from that to the scow, and then through the block in the 

scow at the engine, down to the drum. 

Q. How long had it been customary to rigg falls in that way? 

A. Always and ever when we want to keep them clear of the 
ship’s side. 

Q. Do you say it had always been customary to rig them that 


way? 

A. Yes, sir; when we want to keep them clear of the ship’s side. 

Q. Do you know how long that fall was? 

A. About 25 fathoms, as near as I can judge; we generally use 
them 25, 30, 40, and 45; this was a short fall. : 

And you think this was 45? 

A. No, sir; 25, as near as I can remember 

Q. When they rigged the fall, did you see the splicing in it? 

A. No, sir; not then. I didn’t notice it then, it was down in the 
scow over the ship’s side. 

Q. At any time when that fall was rigged, did you see a splice in 


the oe 1 

A. I hadn't noticed it rigged before that time. 

Q. Did you see the splice in that rope that evening or night while 
it was rigged there? 

A. I saw it over the ship’s side in the scow, when I was lookin 
down on the scow after putting the men to work. 

Q. How far was the splice froin the block on the davit? 

A. It broke about middle way between the block on the davit and 
the scow ; it led right on the scow. It went right through the block 

into the scow. 
98 Q. Were you there when the men commenced to work? 
A. Yes, sir. 
1 9 Did you give instructions to each man as to what he should 
0 

A. I put 10 men down the hold to shoveling coal; I didn't give 
them instructions what to do; we generally put ten men in a gan 
and they generally pick out their jobs when they go down ; then F 
placed two to the dump, and send two men to the scow. 
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Q Do you remember who you sent to the scow? 
A. Yes, sir. 

Q. Who were they? 

A. John O’Brien and John Hawkins. 

Q. What were they to do? 

. Hoist coal, work the breaks. 

Q. Was there any one else on the scow? 
Redmond. 

Q. What did he do? 

A. He looked after the engine and boiler. 

Q. During the time that you have been with the company you 
have seen them hoist coal, more or less? 

A. Yes, sir. 

Q. How often should you say? 

A. Once a week; every week since I have been in the company 
es we hoisted coal; sometimes two ships a week—three ships a 
week. 

Q. Can = say whether it has been customary or not to use falls 
that have been spliced? 

A. Yes, sir; ever and always. 

Q. Have you had any experience with regard to ropes? 

A. O, yes; quite a lot. 

Can you say whether or not splicing a rope with a five foot 
splice weakens it 

No, sir. 
Q. Does it or does it not? 
A. No, sir. 


Piaintirr’s Counse.: We don’t claim that splicing a rope in 
good condition with a splice weakens it. 


7 2 you been stevedore for any other line? 
No, sir. 
Q. Before you were stevedore for this line what was your busi- 


ness ? 
A. I worked in Philadelphia then. 

99 Q. How long did you remain on the dock that night? 
A. Five minutes after nine when I went out of the gate. 

. And during that time were you around the dock? 

A. I was around the dock for about half an hour; I wassick and 
went up and laid down in my room, and could not lie there and 
came down and walked around on the duck. 

Q. Did you walk around among the men on the dock ? 

A. Yes, sir. 

Q. Did you see them at work there? 

A. Yes, sir. 

Did you go on the vessel? 

A. Yes, sir. 

Q. Did you see the men at work down in the hold? 

A. Yes, sir. 

. Did you go on the scow ? 

A. No, sir. 
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Q. During the time that you were there was Christy Gerraghty 
around ? | 

A. Yes, sir; I called Christy. 

Q. What was he doing there? 

A. He was down in the between decks looking after the men that 
were wheeling the coal. 

Q. What was Christy Gerraghty’s position ? 

A. To take charge of all the men and look after them and see 
that every man done his duty. 

Q. He was under you, was he not? 

A. Yes, sir. 

Q. Would he have anything to do with the apparatus on the dock 
or on the barge, or on the vessel ? : | 

A. No, sir. 

. Did he have any power to employ or discharge men? 

A. No, sir; none whatever. 

9 1 you know how the men were stationed on the vessel that 
night 

% Yes, sir. 

Q. How? 

A. There was ten men down the hold and one man each side 
tending to the coal fall. 

Q. One man on each side of what ? 
100 A. Each side of the hatch tending to the coal fall and help- 
ing to dump the tubs. 

Q. What was the object in having two men on each side of the 
hatch down the hold? 

A. One man had to wheel and one man to dump. 

Q. I mean two men on each side of the hatch ? 

A. Because the tub came down on each side of the hatch and had 
to have a man on each side; one man could not be running around 
across to the other side to unhook the tub. 

Q. You have seen Carey on other occasions engaged in similar 
work, have you not? 

A. Yes, sir. 

Q. Down in the hold of a vessel shifting coal? 

A. Yes, sir. 

Q. Did you ever give instructions to him, or to other men when 
he was present, with regard to running under the hatch while en- 

in hoisting ? 
. Several times; an every-day occurrence. 
Q. What instruction did you give him? 
A. Not to be standing underneath the hatch with a draught com- 
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in 9 * 
65 — it a common occurrence for men to run under the hatch? 
A. It is. 

Q. When they are hoisting? 

A. Yes, sir. 

Q. In your opinion, is it a dangerous position to be in? 

Well, if there is any danger of anything falling down on top of 
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him; there may be a lump of coal in the tub and may be falling 
down on them. 

Q. And you say you have cautioned the men not to be running 
under that hatch while engaged in that work ? 

A. Yes, sir. 

Q. How often have you done so? 

A. O, it is an every-day occurrence when we are discharg- 

ing. 
101 Q. Did you see that rope after the injury ? 
A. Yes, sir; next morning at 6 o'clock. 

Q. Where was it? 

A. Down in the store-room. 

Did you examine it? 

A. Yes, sir. 

Q. How carefully ? 

A. I examined it all over. 

Q. For what reason ? 

A. On account of the man at the gate telling me there was a man 
got — leg broke on my going to the dock at the usual hour—6 
o'clock. 

Q. Did you examine the — ? © 

A. Yes, sir; examined it all through. 

Q. What was the condition of the rope ? 

A. The turns all out of the rope where the splice was. The rest 
of the rope was all right. 

Q. Was it worn or chafed ? 

A. It was a little bit chafed where the splice was; that is all. 

Q. How much was it chafed ? 

A. Nothing to hurt it if the turns was in it. 

Do you know how long that fall had been used? 

A. I suppose it had been used about four or five months, as near 
as I can recollect. I don’t know how often it was used, but it had 
been on the dock that long. 

Q. How long is it customary to use a coal fall ? 

A. Five ond six months. 

Q. In doing just this kind of work? 

A. Yes, sir. 

Q. Was this rope, or any portion of it, in such condition that it 
would break with the weight of five hundred pounds on it when 
you saw it that next morning? 

A. No, sir; not one particle. 

Q. You saw both the ends ? 
102 A. Yes,sir; both ends; I compared them the next morning. 
Q. The strands were separated ? 

‘A. The strands were separated and all fa out. When th 
came flying down out of the blocks the strands flew apart. 3 
Q. And then there was no splice in the rope? 

A. No, sir; there was no splice in the rope then. 

Q. Who did you get your instructions from on the dock? 

A. From the superintendent. 

Q. Who was the superintendent at that time ? 
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A. Mr. Storey. , 
Q. Is Mr. Storey now dead? 


A. Yes, sir. 

Q. Can you tell whether that splice drew? 

A. The turns came out of the rope; that is the way it drew. 

Q. Have you ever known, while working a fall, that the turns 
have come out? 

A. Yes, sir. 

Q. How often ? 

A. Very often. I couldn’t say how often, but very often. 

Q. What makes the turns come out? 

[A.] Sometimes that tub goes swinging right around when work- 
ing a single rope, and other times working two parts of a rope it may 
come out; working through the sheaves of the block it may come 


out. 
Q. It was the duty of the man stationed at the hatch who tended 


the fall to steady those tubs, was it not? 
A. Yes, sir. 
Q. To prevent their revolving? 
A. To prevent the tubs from swinging. 


Q. And when the turns come out of the rope what is the effect on 


the rope ? 

A. 8 weakens it. 

Q. And then what is done with the rope? 

A. You take it off and take turns into it again. 
103 Q. And when the turns are put back again, then what is 
the condition of the rope? 

A. The rope is as good as ever. 

Q. Have you known ropes to be used after you have seen the 
turns come out and known that they were put back again! 

A. Yes, sir. 

Q. And you say that is a common occurrence ? 

A. A common occurrence. 

Q. After the turns have been put back in a rope do you know 
what the effect of dipping such a rope in water is! 

A. It swells it an — the turns from coming out. 

Q. Is part of your duty to buy any of the apparatus or machinery 
on the dock ? 

A. No, sir. 

Q. Or part of your duty to keep it in order? 

A. No, sir. 

Q. Is it the duty of Mr. Gerraghty to do either of those things ? 

A. The storekeeper generally keeps them in order, and when I 


am around and see anything wrong about falls, or anything like 


that, of course I give instructions to have it put in. 

Q. And who attends to that ? . 

A. The foreman rigger, Robert Graham. 

Q. Since this injury have you used on that dock a piece of the 
same coil ? 


A. Yes, sir. 
Q. A piece of the same coil which had been used as a fall ? 
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A. The same coil of rope has been used as a fall. We have got 
some of it on the dock. 
Have you recently made a test with such a piece of rope? 
A. Yes, sir. 
Q. What did you do? 
A. 1 put 20 hundredweight onto it, over my head, and 
104 _ hoisted onto it; I hoisted, and two men more. Then we let it 
come down with a surge and brought it up with a sudden 
jerk; then it came down on the dock. 
Q. Have you got a piece of that rope ? 
A. Yes, sir; the storekeeper has it. 


Cross-examined: 


I am still the foreman upon that dock. Mr. Thos. Henretty is 
still employed on that day dock. Mr. Thomas Crotty is not; he is 
there once in a while, but not steady. 

Q. Whenever you want him do you send for him? 

A. No, sir; I get him outside the gate. John Foley is once in a 


while there. ward Farley, Charlie Flynn, Tim Lane, Patrick 


O’Brien, Charlie Lawson, Joseph Donnelly are still employed on the 
dock. John Stafford would be there once in a while. 

. Like some of the others, if you want him you can get him? 

A. Yes, sir. 

Q. What were your hours on the dock; what were they at the 
time of this accident ? 

A. That is a hard question to answer, because sometimes we would 
be there all night, the men working; but the regular hours are on 
the dock from 7 in the morning till six at night. 

Q. What are your hours when the men are working ? 

A. The same. 

Q. Is it your duty, then, to remain with your men when they are 
employed and working ? 

A. Yes, sir; when I feel well. 

Q. Were you sick that night ? 

A. Yes, sir. I resided at that time in Jersey City; I went home 
about five minutes past nine. 

Q. How do you fix that time? 

A. I have got a watch in my — 
105 Q. Did you look at your watch ? 

A. Yes, sir. I remember what the last order I gave was 
before looking at my watch. 

Q. After you left at nine o clock, as you say, who was left in charge? 

A. Christy Gerraghty, the coal foreman. 

Q. Mr. Storey wasn’t there ? 

A. No, sir. 

Q. Where did Mr. Storey die? 

A. In the hospital. 

Q. Then, after nine o’clock, the person in charge of that dock and 
ship and of all the matters pertaining to loading and unloading was 
mre’ Gerraghty ? 

A. Yes, sir. 
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Q. Who rigged that fall that night ? 

A. That I can’t say. 

Q. You don’t know? 

A. No, sir. 

Q. Who did you order to have it rigged ? 

A. The foreman, Robert Graham. 

Q. What are his duties? 

A. His duty is to rig it all up, or see that it is put up I give him 
a gang of sailor men, and he has all the gear ey up. I know where 
3 when I went home; he was home; he went home at six 
o elock. | 

Q. The only time I understand you say when you saw the splice 
was when you looked over the side of the vessel on the scow ? 

A. Yes, sir; then I saw it the next morning when it was drew. 

Q. Before you went home that night, that was the only time that 
you saw the splice ? 

A. Yes, sir; that is the only time that I can say that I saw it. 

Q. Then if you don’t know who rigged that fall you certainly 
weren’t present when it was rigged? 

A. No, sir; I wasn’t present when it was rigged. 

Q. What rope did you see when you told Graham to rig the fall? 

A. I didn’t see any ropes at all then; they were all in the 
106 _—_store-room. 

Q. Then after you told Graham to rig the fall, what did 
you do? 

A. I went away to start some other men some place else. I saw 
Mr. Graham after that, at six o’clock, when he was knocking off ; 
that is the time he knocked off and went home. I saw this fall 
about a quarter past five; it was rove then; we had it already for 
work; it was all rigged. 

Q. Where did ate stand when you saw it? 

A. In the hatch. 

Q. What hatch ? 

A. Right where the cnal was going to be hoisted. 

Q. And the only part of the rope which in the operation of the 
gear went into the scow that you saw was when you looked over the 
vessel’s side? 

A. I saw the whole of it; I had the fall in my hand—the part 
that went down in the hold. I did not have the spliced part in my 
hand. I gave the order to Graham to rig that fall about five o’clock, 
when I knocked the other men all off. I saw it rigged at quarter 
past five. 

Q. Then you didn’t see it from the time that you gave the order 
to Graham until you saw it rigged at six o'clock ? 

8 answer.) 

Did you give him orders to pick out any particular rope? 

A. I told him to get a short fall and leave it there. 

Q. Were you present when he gave out the rope? 

A. I wasn’t down in the store-room at all; no, sir. 
Q. Is Mr. Hawkins still in your employ ? 
A. No, sir. 
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Q. Is Mr. Redmond? 

A. Mr. Redmond is; yes, sir. 

Q. Do you know where Mr. Hawkins is? 

A. No, sir. 

Q. On this night, Mr. Storey being absent, you being ab- 
107 sent, Graham having gone home at six o'clock, whose duty 
was it to look after that rope? 

A. The man at the brake. 

Q. That would be O’Brien ? 

A. Yes, sir. 

Q. What would it be his duty to do? 

A. It would be his duty if he saw anything going wrong with 
that fall to take it off and take the turns into it again. 

Q. Sup the rope was chafed and worn out? 

A. Weil, then he would have to get a new one in. 

Q. Wasn’t it his duty to tell Gerraghty ? 

A. Yes, sir. 

Q. Where does the man who hooks the tubs onto the fall stand 
in — to hook tubs on and send them up and take the descending 
tu a 

A. Alongside the tubs. 2 

Q. That is right by the hatch? 

A. Yes, sir; right by the hatch ; well, it depends were they hook 
the tub on. 

Q. There is one tub going up and another coming down? 

A. Yes, sir. 

Q. Of course the one going up and the one coming down would 
be on opposite sides, wouldn't they? 

A. Ves, sir. 

Q. Then if the tub nearest the man is going up, in order to grasp 
the tub r. down it would be necessary for the man to step for- 
ward to get it 

A. He hasn’t to do that. 

Q. To catch that tub it would be necessary for him to step for- 
ward ? 

A. Yes, sir. 

Q. And then draw it back to reach the shovelers ? 

A. Yes, sir. 

Q. Suppose the tub got down to the floor or to the top of the coal, 
supposing the hold to be full of coal, he has then got to go under 
the hatch to get the tub? 

A. No, sir; he can stand on one side of the hatch. 

Q. If the tub comes down through the hatch, and the tub that 

had gone up was nearest to him, he has got to reach over, 
108 hasn't he? 
A. He has got to reach over; yes. 


By the Court: Q. How many tubs were there at work that night? 
PLAINTIFF’s CouNsEL: I think Carey has testified there were six. 


Q. How do you base your statement that it is customary to use a 
rope five or six months? 
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. You mean the coal falls? 
es. 
As long as they are in good order. 
You say it is customary to use a rope five or six months? 
Ves, sir; when they are in good order. 
A rope that is not in good order? 
. Then we will condemn it. 
When was it after the accident that you saw this rope? 
The next morning, at six o clock. 
Where? 
. Down in the store-room door. 

Q. When did you next see it? 

A. I didn’t see it afterwards. 

Q. Have you ever seen it since? 

A. Not to my knowledge; I never looked after it. 

Q. I understand you to testify that when a rope is dipped in 
water it swells it? 

A. Yes, sir. 

Q. Will you, under your oath, swear that dipping a rope in water 
gives a rope permanent strength ? 

A. Not to continue so; it will for a day. 

Q. For a length of time? 

A. For a length of time it will. 

Q. After the water is soaked out, or after the effects of the water 
upon the rope have passed away, what is the condition of the rope, 
stronger or weaker? 

A. I don’t say it would be any stronger or any weaker. 
109 Q. Then you don’t want to say one way or the other which 
it will be? 

A. No, sir. 

Q. How did that rope look when you saw it in the morning? 

A. The rope looked all good enough. 

How about this part? 

A. The end was all fi where the splice drew. 

Q. How was it; were all the fibres and strands parted ? 

A. The strands were all shook apart. 

Q. Was it anything like that that I now show you? 

A. No, sir. 

. It wasn’t like that? 

_A. No, sir; nothing like that. 

Q. Look at it. | 

A. Yes, sir; I looked at it; no, sir; it was nothing at all like 
that. The rope was in far better condition than that was. 

Q. How about the ends? 

1 5 The ends were fagged out where it came right through the 
ocks. 

Q. I suppose you have seen a spliced rope, have you? 

A. Yes, sir. 

Q. Is that a spliced rope ? 

A. Yes, sir; partly spliced. 

Q. If that is not spliced the strands come out? 
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A. Yes, sir; but it opens the yarns out. 

Q. Suppose you untie that and see whether it was like that. 

A. This is a different thing altogether. The strands all come 
apart like that (opening the strands and yarns). 

Redirect: 

Q. Gerraghty had nothing to do that night aſter you left but to 
attend to these men taking out the coal ? 

A. No, sir. 

Q. Is it necessary for a man who is down in the hold and whose 

duty it is to unhook and hook on the tubs at any time to 
110 fe * in the hatch under a loaded tub for any purpose ? 
No, sir. 

Q. The tubs can be reached from each side of the hatch, can they 
not: 

A. Yes, sir. 

Q. And on this occasion you say there were two men, one to at- 
tend to each tub? 

A. Yes, sir. 

And even if.there was only one man there, would it be neces- 
sary for him to step out under the loaded tub in order to get to the 
other tub? — 

A. No, sir; he would have to go across the hatch. 

Couldn't he go around ? 

A. He might go around; depend on where they were shifting 
coal. If there was a bulkhead in the hold he couldn’t do it. 

Q. On that occasion each man had his own tub to attend to? 

A. Yes, sir. 

Q. A tub on each side of the hatch ? 

A. Yes, sir. 

Q. Do I understand you to say that all rope of the kind that this 
was generally lasts in such use five or six months? 

A. Yes, sir. 

Would you recognize the kind of rope that it was if it were 
shown you ? 

A. Yes, sir. 

Q. I ask you if that is the kind of rope that it was (showing 
a piece of rope to 5 

A. Yes, sir; the same class of rope. 

Q. And the same size? 

A. Yes, sir; the same size; three and ahalf inch; three strands. 

. Do you know whether or not this splice ran through the block 

on the davit? 
111 A. No, sir; it didn’t go through the block on the davit. 
Pr.aintiFr’s CounsEL: Q Where is the block on the davit ? 

A. The davit is the big iron that holds the ship's boats up. 

Q You have seen the ends of rope of this kind after they have 
been broken ? 

A. Yes, sir. 

Q Did such ends look anything like the ends of this rope which 
you 3 morning? 
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A. Yes, sir. 

Q. Were the strands separate from each other? 

A. O, no; the strands would be quite close, as though cut off 
with a knife, when the rope parted. 

Q. That is, when the rope was broken ? 

A. Yes, sir; when broken. 

Q. Was that the condition of this rope? : 

A. No; any one who saw this rope would know the splice was 
in it. 

Q. And that splice had drawn? 

A. And the splice bad drawn. 


Recross : 

Q. Did you see the rope spliced ? 

A. No, sir; I didn’t see it spliced. 

Q. Then you don’t know whether it was properly spliced ? 

A. Yes; I know that the man that spliced the rope would prop- 
erly — it; I know that much. 

Q. You know that he would 11 splice it if he did his duty? 

A. Well, I know he always did his lay. 


The Court: You testified that you hire and discharge the men 
in this coal work ? 

A. Yes, sir. 

Q. And that your duty is to see that everything is right in re- 
gard to the machinery and appliances on the dock ? 

A. Yes, sir. 

112 Q. That is so, is it? 

A. Well, as far as machinery is concerned, there is a man 
there that looks after that; I don’t mind about the machinery, but 
I see that the falls and everything connected with them is all right. 

Q. Not including engines and machinery ? 

A. No, sir; not that. 

Q. In your absence has anybody the right to hire or discharge 
men, and are the duties of anybody to see that the falls, &c., are 
right on the dock in your absence? 

A. Yes, sir; but I don’t be absent. I have never been absent but 
— or twice, and then the superintendent generally attends to 
them. 

_ Q. In your absence who takes your place in discharging men if 
: wh — seeing to the condition of the falls and things on the 
oe 

A. Christy Gerraghty would take the discharging and hiring of 
—— — was to be po and Robert Graham — tale — of 

e falls. 

Q. Suppose you were both absent ? 

A. I couldn’t tell who it would be then. 


PLAINTIFF'S CouNSEL: I understand that in the absence of Graham 
and Craven, Gerraghty would have full charge? 

Sag Witness: Yes, sir; Christ Gerraghty would have charge 

then. 
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. Both of the men and of the gear? 


o answer. 
— s CounsEL: Q Did Christy Gerraghty have any 
power to hire and discharge men independently of you ? 
A. No, sir. 
Q. No matter whether you were there or not? 
A. Well, if I wasn’t there he would have the power. 
Q. Do you know of any time when you have not been there on 
such an occasion ? 
A. Yes, sir; I have been once away. 
113 Q. When was that? 
A. About a year ago; I hurt my knee; I was away for ten 
days sick. 
Q. Is that the only time? 
A. That is the only time. 


The defendant, further to maintain the issues on its behalf, called 
Puiuip B. Low, who testified as follows: 


Iam in the cordage business; that has been my business since 
last January ; 7 to that my business was the rigging business 
ship-rigging. I was in that business about seventeen or eighteen 
years; prior to that time I followed the sea altogether for about 
twelve years. i 

Q. In following the sea in what capacity did you act? 

A. All the way from a boy up to mate of a ship. I am acquainted 
with Manilla rope, sir. 

Q. Will you look at this and state what it is (showing picce of 
rope to witness) ? 

A. That is Manilla rope. I should judge three and three-quarter 
to four inch. I am connected now with William Wall’s Sons; their 
business is manufacture of cordage; they are large manufacturers ; 
I think one of the largest in the country. 

Q. Is a rope of that class an article that is manufactured by Will- 
iam Wall's Sons? 

A. Yes, sir; I am acquainted with this rope in regard to its 
strength. | 

Q. Can you state what a rope of that kind when new will bear; 
what strain? 

A. I can; but should have to refer to a list and do a little figur- 
ing. 
PLAINTIFF’s CouNsEL: I don’t think we will dispute a ro 
114 of that class will bear a great deal of strain. hat weight 
do you want to prove? 

DEFENDANT’s CouNsEL: About seven tons. 

PLAlxrirr's CounsEL: I don’t know but we will admit that it will 
bear that strain. 

A. It will bear a working load of five tons with safety ; it wouldn't 
part under that strain. 

What would you say, if a rope of that class had been used as 
a fall for five or six months, as to the effect of dipping it in the 
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water during the time it was being worked once; what would be 
the effect upon its condition for two hours of subsequent work ? 

Q. Assuming that a rope of that class had been used for about five 
months for hoisting a weight not exceeding five hundred pounds, and 
was chafed, more or less | 

A. It would have two effects upon a rope; one would be to harden 
it in the strand, and at the same time become slightly swollen ; that 
in itself would produce the hardness in the strand. 

Q. Would it rot the rope for two hours’ subsequent work? 

A. O, no, sir; no, sir. 

Q. Now, assuming that the turns had come out of such a rope, 
and that they are put back again and the rope then dipped in water, 
what effect, if any, will such dipping have upon the rope for two 
hours’ — work ? 

A. It would have the tendency to hold it in the position it was in 
at the time it was dipped in the water; the tendency would rather 


- incline that way. I am acquainted with splices in ropes, and the 


effect they have upon a rope. | 
Q. Now, assuming that a rope in good condition is spliced 
115 with a splicefive feet long and the turns remained in the rope, 
what effect would such a splive have upon the carrying power 
of the rope for three or four hours’ work ? 

A. That is a somewhat vague question. There are several condi- 
tions which would alter my answer in a question of that kind. In 
the ordinary 2 used for whips I should never hesitate to make a 
splice, provided you keep the turns in; splicing don’t improve a 
rope, if it did we should make them spliced. are. spliced 
more particularly where they run in a single an where they 
go through three or four sheaves or blocks. You keep the turns in 
a rope (and I have used them a great deal in my line of business 
before going into the cordage business), and I never hesitated to 
make a splice in any single rope where it passes through a sheave. 


— CounsEL: The last part of the answer I don’t under- 
stand. 

The Wrrxxss: I will correct that and say, where it is not neces- 
3 to pass through the sheave. 

LAINTIFF’s CouNsEL: Through a block ? 

1 The Witness: Through a sheave block you may term it, proba- 

y. 

Cross- examination: 


None. 
116 The defendant, further to maintain the issues on its behalf, 
called Lewis F. Peck, who testified as follows: 


My business is shipchandler and engineers’ supplies; in the spring 
of 1880, my business was the same, — in connection 
with the firm of John F. Baxter. In the spring of 1880 we sold to 


the Cunard Steamship Company a coil of three and three-quarter 


inch Manilla rope. 
Q. Will you look at the rope shown you, and tell me if that is 
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the same class of you sold? (Showing witness same piece of 
rope as shown to the other witnesses. 

A. It looks to me the same class of goods. 
Q. From whom did you procure the rope? 
A. William Wall’s Sons. . 


Cross-examined : 


I recollect the sale; I have an invoice of it; not with me. 

Q. Can you recollect what is in that invoice ? 

A. A coil of three and three-quarter Manilla, I think, according 
to my memory. 

Q. Pardon me if I remind you that you are underoath. Do you 
swear positively that you now remember what is in that invoice ? 

A. If you will allow me to go by a memorandum that I have, I 
think I can. 

No, wait a moment; without referring to any memorandum, 
can you remember? 

A. No, sir; it would be impossible to remember where we sell so 
many tons of rope as we do. 


Redirect: : 
Q. Have you looked up the memorandum of your sales? 
117 A. Yes, sir; I have. 
Q. And you find such a memorandum ? 
A. I find such a memorandum. 


PLAIxTrIrr's CounsEL: Q. I understand you say that you have 
not the invoice with you ? 
‘A. I have not the invoice with me. 


The defendant, further to maintain the issues on its behalf, called 
Davip Situ, who testified as follows: 


Q. What is your business? 

A. Storekeeper. 

Q. Where? 

A. At the Cunard dock, pier 40, North river. I have been a 
storekeeper for the Cunard Company twelve years; before that I was 
five years on the dock, and before that I was twenty-five years at 
sea. 

Q. What is your position when at sea? 

A. All sorts; mostly sailor. 

Q. What is your duty? 

A. To bee, and take care of the company's property, all the 

r, such as splicing ropes, overhauling the gear and trimming 
amps ; getting the gear out, if it is wanted. 
king after the ropes and chains ? 

A. Ropes, chains, and everything. 

Q. Blocks? 

A. Everything that is on the dock used for loading and unload- 
ing the ships. 

2 5 keep in this store-room all this apparatus that is 
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118 A. Not in one place; but I have two, one on each side of 
the passage. 

Q. And such apparatus is under your charge? 

A. All under my charge. 

Q. What experience have you had in the handling of ropes? 

A. The experience I have, I know pretty well what a rope can 

r. 

Q. Do you understand how to splice ropes ? 

A. I should partly fancy so, but I leave that over to people that 
understand the business to see if there is any fault to be found with 
my work. I know when a rope is worn or chafed. 

Q. When an apparatus is needed for use on the dock, so the men 
come to you for it? | 

A. Yes, sir. 

Q. And after they are through with it, do they bring it back to 

ou 
. A. Yes, sir. 

Q. And then what do you do with it? 

A. I go through to see if there is —— the matter with it. If 
it wants splicing afresh, or 1 * ike that, I do it as long as 
ee is good, and if not I condemn it and put it in the junk 
ocker. , 

Q. Do you examine it all over? 

A. Yes. 

Q. Do you remember, in the spring of 1880, receiving a coil of 
2 n. rope three and a half or three and three-quarters 
inch? 

A. Yes, sir; three and a half. 

Q. Will you look at the rope at your feet and see if it is the same 
class of rope as that (showing piece of rope before referred to)? 

A. Yes, sir. 5 

Q. And for how long a time had you been in the habit of receiv- 

ing such ee ? 
119 A. Since I have been in the store-room—twelve years. 
Q. What did you do with the coil then? 

A. I cut it up in falls for use in hoisting coal with. 

Q. Can you tell the exact time that you received this? 

A. Yes, sir. 

Q. When was it? 

A. On the 13th of April. a 

Q. 1 you know what the length of the falls was that you cut it 
up into 

A. Yes, sir. 

Q. How many lengths did you make? 

A. I made three. 

Q. Do you cut it up into falls for any particular kind of work? 

A. I always cut the longest one of all that is used that way that I 
could, and make the shorter ones out of the rest. 

Q. What kind of falls did you cut these into? 
A. Two 44 each, and the last one 45. 
Q. 44 and 45 what? 
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A. Fathoms. 

Q. Do you know how long they were used that length? 

A. They were used for some between three or four months. 

Q. And then what did you do? | 

A. I took the bad places out and I spliced the good ends together 
to make a shorter one. 

Q. When you spliced the two ends together to make a shorter one 
how long was that one? 

A. 25 fathoms. 

Q. And what was the condition of that rope for use as a fall when 
you spliced them together? 

A. It was in a condition that I would leave my life to it. 

Q. How many times was it used after it was so spliced ? 

A. To the best of my knowledge, twice. 

Q. And how long before this injury occurred ? 
A. About a week. 


120 Q. After it had been so used was it brought back to your 
store-room ? 
A. Yes, sir. 


Q. Did you examine it? 
A. I examined it; yes, sir. 
Q. Carefully ? 

A. Carefully. is 

Q. What was its condition then ? 

A. It was good ; it could go out again to work. 

Q. Do you remember the occasion of that night that Mr. Carey 
was injured ? 

A. Yes, sir. 

Q. Do you remember the fall leaving the store-room that after- 
noon ? 

A. Yes, sir. 

Q. Who came and got the rope? 

A. Robert Graham. 

Q. Will you explain to the jury what splicing is? 

A. I opened three feet on each end; that is, according to the strands 
of rope; if there is a four-stranded rope I take six feet; if there is a 
three-stranded rope, as this is, I take three feet on each end and open 
them out and put them together; I put them together like that in 
the middle, and work one end that way and leave the two middle 
parts here—two strands—and then work the other end down that 
way, and splice those that way, the same as in that rope there. 

Q. That is a spliced rope that you have in your hand? (Referr- 
ing to same piece of rope as before.) 

A. Yes, sir; that is. If there is any fault to be found I give that 
over to somebody who understands it. 

Q. How long a splice was it? 

A. The proper length is five feet, becanse I open them out three 
feet on each end; that should make six feet, but leaving an end on 

each tosplice it of course that makes six or seven inches shorter. 
121 Q. What kind of a splice was it that you put in this? 
A. A long splice like you see there. 
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A. Yes, sir. 

Q. Is it possible for such a splice as that to draw unless the turns 
come out of the rope? 

A. No, sir. 


By the Court: | 


8 do you mean by the turns? 
. Twists them out like that, where all the twists come out. 

In working the rope it is a usual thing for turns to come out, 
isn’t it? 

A. Yes, sir. 

And then they have to be put back again? 

A. Yes; the turns has to be put in again. 

Q. Whether the rope is spliced or not, if the turns come out they 
must be put in again before you go on working? 

A. Yes, sir; they must be = In again. 

Q. Did you see this rope after the injury? 

A. Yes, sir. 

Did you examine it? 

A. I examined it. 

Q. Carefully ?° 

A. Yes, sir. 

Q. What was the condition of the rope then? 

A. Well, the splice was out. 

. The splive was drawn? 

A. Yes, sir. 

Q. Was the rope broken ? 

A. No, sir. 

Q. Was it all there? 

A. All there. 

Q. How could you tell whether the splice had drawn or whether 
the rope had broken? 

A. I could see it according to the ends that were left. 

A. And did you see those ends on this occasion ? 

A. I saw them; I had them in my hand. : 

Q. How Jong after the injury was it that you examined the 

ro 
122 K. In the morning; 7 Oclock. 
Q. Will you describe to the jury the difference between a 
rope that is broken and one where the splice is drawn? 

A. Yes, sir; supposing the rope carries away, it gets worn before 
there is one strand broke, and that will be awhile—we will say ten 
for minutes—before the other parts would he other two strands; 
then, of course, there might be a little difference in the strands; in 
the length of them; but when the splice is drawn you can see the 
whole full length of the strand, as it has been made up. 

And on this occasion you did see the full length of the strand? 

A. I saw the full 1 om 

Q. What, in 2 judgment, was the cause of that splice drawing? 

A. Because the twists came out of it; the turns. 


Q. A five-foot splice ? 
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Q. And had you been in the habit of using spliced falls before ? 
A. Yes, sir. 

2 And for how long a time? 

Q. 


I have seen it since ever I went to sea. 

I mean since you have been with the Cunard Company? 
. I saw it every week or every fortnight that a rope carried away 
and was spliced. : 

Q. I mean to say whether it is a customary thing for the Cunard 
Company to have spliced falls ? 

A. Yes, sir. 

Q. And for how long a time have they had spliced falls? 

A. As long as I am on the dock. 

Q. In your judgment a spliced fall is as good as any, if it is 


d 


watched ? : 
A. Yes, sir; exactly. 
123 __Cross-examined : 


Q. Every time the fall carries away they splicg it? 

A. If it is good enough. 

Q. If it is good enough to splice? 

A. Yes, sir. 

Q. But if the rope is a poor one they won’t splice it? 

A. They won't splice it; no. | | 
7 Q. Can you remember when it was that you spliced this particu- 


lar 4 * 

A. I could not say the day. 

Q. Is your memory good 

A. Very good, sir; yes, thank God. 

Q. Do you remember the time when you got this coil of rope? 

A. Yes, sir. ce, 

Q. What day ‘was that? 

A. The 13th day of April, 1880. | 

Q. How can you recollect that and cannot recollect the other ? 

A. Because I keep a log. Recollect what? 

Q. How is it that you recollect that so distinctly and can’t recol- 
lect the time when you spliced that rope? 

A. Because I don’t keep a log when I splice a rope, but I keep a 
log when I receive things. 

Q. What is a log? 

A. It is a book. 

Q. Is that book here? 

A. It is here, to the best of my knowledge. 

Q. Then all you remember about it is in that book; that is all you 
remember as to the time when you received it? 

A. How could I remember the dates if I didn’t have it in black 
and white on the book? : 

You only remember it from seeing the fact in the book ? 
A. Only through the book. : 
How do you recollect now that the coil that you find is on 

that ee the coil that is lying at your feet? 
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124 A. Well, that is the order that was given out at that time, 
and that is the order what was given for this rope—three 
and a half. ä 

Q. Then the only way that you fix it is that on this book it says 
that a coil was received like this coil here? 

A. No, I don’t say so at all; I mean to say that the coil that was 
ordered at that time was three and a half inch. 

Q. That is all you mean to say; that a coil ordered at that time 
was three and a half inch? 

A. Yes, sir. 

Q. And then you looked at this coil that is here and saw that it 
is three and a half? : 

A. Because we don’t use no other for that pu , 

Q. Then the only way you fix it is that that was a three and a 
half and this is three and a half? 

A. Well, I do measure the rope in general myself when I receive 
it. 

Q. Do you recollect measuring this rope! 

A. What; the one that carried away? 

Q. The rope that you say came to you on the 3rd of April. 

A. The 13th of April; excuse me, sir. 

Q. Do you recollect measuring the rope on that day? 

A. Well, I won’t positively swear, but I think I did. 

Q. But you won't swear to it? 

A. Because I generally do it every time I receive a coil. 

Q. Why do you do it? ) 

A. For my own interest; to see whether they send the right rope 
or not — what is ordered; I have seen the time that we sent down 
for three and a half and we got three and a quarter, and I sent it 
back again ; I wouldn’t receive it. 

Do you recollect whether this was sent back ? 
125 A. No, sir; I kept it. 
Do you recollect how long that splice was? 

A. Yes, sir. 

Q. How long was it? 

A. Five feet; that is, leaving the end for the splicing to take it 
over the same as on these; you see that (indicating two tips, one on 
each end of the splice). 

Q. The splice was about five feet ? 

A. The splice from one end to the other was about five feet. 

Q. Is that a long splice or a short one? 

A. Yes, sir; that is what we call a long splice. 

. If a rope is worn out—fagged out—chafed down, will splicing 
in that place make it stronger? 

A. Well, I don't think any man with a common sense would 
_— a rope that is shagged out; he takes the best part of the rope 
that he can get hold of to splice it. 

Q. Look at that rope and see if it is a spliced rope (showing wit- 
ness a rope about a half-inch in diameter with the strands un- 
twisted) ? ? 

A. Well, that is the form of a splice. I see the splice is formed 


80 ** but I don’t think that is a proper long splice, to the best of 
my idea. 

Q. If you get a sufficient strain on the rope so that you can carry 
away the splice, then it looks like that, does it ? . 

A. If it is fagged out it will. Of course if a splice goes through a 
biock forward and back it will cut the end a little where it sticks 
over. 

. Now, a splice going through a block, the friction will wear 
down the part you referred to so that it will level with the rest of 
the rope, won't it? 

A. That is, according to what kind of use it is. Some ropes 
126 will come untwisted, more or less; experience has to speak 
for that, whether you can tell about that. 

Q. Do you recollect what time it was you gave this rope to Mr. 
Graham that night? | 

A. To the best of my opinion, about five o’clock. 

Q. Do you give an y else ropes but Mr. Graham? 

A. No, sir; I didn’t that evening. 

Q. Did you see that fall rigged that night? 

A. No, sir; I have nothing to do with rigging her. 

Q. You don’t know, then, who ri it? | 

A. O, I can rig it up, but I don’t know who rigged it that night. 

Q. After the rope passed from you to Mr. Graham you didn’t see 
any more of it that night, did you ? 

A. No, sir. 3 

Q. How do you know, then, that the rope which you looked at the 
following morning was the same rope? 

A. Well, that I couldn’t swear that it was the same rope that they 
took or not. 

Q. Then you can’t swear that the rope that you saw in the morn- 
ing was the same rope? 

A. I know that the rope that I gave out that night had a splice 
— it, and the rope that was lying there in the morning had a splice 

rawn. 

Q. What time did you go home that night? 

A. About half past seven. 

Q. Did you give out any other ropes that day ? 

A. Yes, sir; some time shortly after dinner. 

. That day, do you recollect? 

A. Yes, sir; I give out some ropes in the daytime. 

Q. I suppose it is a very common thing for you to be giv- 
127 ing out ropes? 
A. Yes, sir. 

Q. Mr. Graham came to you after that rope? 

A. Yes, sir; he came. 

Q. What did he say to you? 

A. He wanted a short fall. 

Q. Did you give him one? 

A. I did not. 
Q. You did not give him a short fall? 
A. He took it himself; I didn’t give it to him. 
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Q. He took a short fall? 


A. Yes, sir. a 

Q. Did he take this fall? 

A. Yes, sir; he took that fal]; I stood and looked at him, but did 
not give it to him. : 

Q. This fall that you say you spliced? ~ 


. es, sir. 

ut you did not give it to him? 

A. No, sir. 

Q. Why not? 5 

A. Why not? Because the rope that they sent for I didn’t have 
just the length of it; I had other rope, but longer, and, of course, it 
was too long for that purpose. 

Q. You are the storekeeper ? 

A. Yes, sir. 

Q. Mr. Graham came to you, I understand you, and said he wanted 
a short fall? 

r 

Q. You didn’t give it to him? 

A. No, sir; I did not. 

Q. Had he any right to do that? 

A. Whether he had the right or not I can’t say, but he took it. 

Q. Why did you allow him to take it; wasn’t it your duty to con- 
trol that store-house there, and had he any right to come in there 
without your consent ? 

A. Yes, sir; many of them came and taken them. 

Q. Had Mr. Graham any right to come and take that without 
your consent ? 

A. I didn’t know at the time. 

Q. You didn’t know whether he had or not? 

A. I didn’t know at the time whether he had or not. 
128 Q. Then it was your opinion that you did not give him 
that rope that night ? 

A. Yes, sir. 7 
N A * rope, I understand you, came into the store-house of April, 

A. Yes, sir. : 

Q. Can you recollect how often that rope was used from that time 
down to the time of the accident ? . 
A. How often I won’t exactly particularize. 
Q. But a many times ? 

many times; but not a good many times after the 
splice was into it, you must recollect. Fer 
Q. How often had that rope been spliced in that time? 

A. Only once; to the best of my knowledge, once. 

Q. Do I understand you to say that the reason why you spliced it 
was because it was worn away? 

A. It was worn, of course. 

Q. How many feet was it worn away? 

A. I cut out ten ſathom twenty fathom, I may say; the rope was 
44 fathom, and I made 25 out of it. . , 
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A. 
A. 

Q How — was the fall? 

A. The fall was twenty-five fathom when the accident happened. 

Q. Before you took out this piece, how long was it? 

A. Forty-four fathom. 

Q. And you took out how many fathom ? 

A. Somewheres from nineteen to twenty fathom out. 

When did you do that? 

A. I couldn’t a. 

Q. And didn’t Mr. Graham that night hand that rope back to you 
and tell you it wasn't fit to be used? 

A. No, sir. 

Q. He did not? 

A. No, sir. 


129 Redirect: 


Q. You know that you received this coil in April, 1880? 
A. Yes, sir. 
Q. 28 you made a memorandum in your log-book ? 
es, sir. 
a And you have referred to your log-book recently to ascertain 
that date? 


PLaIntTIFF’s CounsEL: We are willing to admit for the purposes 
for this case that they got that rope April 13th. 


Ben Te You wd 5 this splice in the rope, you say, about how long before 
the inju 

112 couldn't remember that so well, because I didn’t put it down 
on — book; but it was used twice, to the best of my knowledge, 
since the splice was in. 

Q. And not oftener than that? 

A. No, sir. 

Q. Why was it that you cut out so much of the rope? 

A. Because it was kind of chafed going through so many blocks; 
—— the way we use falls; the time those were made we used 80 
many blocks across the scow and the ship, and the rope had to go 
all the way through sheaves, and we had ve or six different sheaves, 
and the rope got chafed. 

Q. And you cut all that was chafed ? 

A. Yes, sir. 

Q. And left the ee good, I understand you? 

A. Good, yes, si 

Q. Had you — than one fall that was used that night? 

A. There was two in use. 

Q. Were they both brought back to you? 

A. Yes, sir. 

Q. And you saw them both? 

A. I saw them both; one was carried away, and the other one 
was right. 
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Q. The one that was carried away was the one that you 


130 have 1 of as the one that had been spliced ? 
A. Yes, 


sir. 


The defendant, further to maintain the issues on its behalf, recalled. 
Davip Situ, who testified as follows: 


Q. You said yesterday that you received this coil of rope about 
the 13th of April, 1880? 

A. Yes, sir. 

Q. And then cut it up into falls? 

A. Yes, sir. bs. 

Q. Do you know when those falls were first used? 

A. About a fortnight after I got them. 

Q. You had other falls there at that time? 

A. Yes, sir. 

Q. Were you present when Mr. Craven tested a piece of rope, as 
he said yesterday? 

A. Yes, sir. 

Q. Did you see him test it? 

A. Yes, sir. 

Q. Is this the rope which he tested? (Referring to another piece 
of rope.) : 3 

A. Yes, sir. 

Q. Is that a piece of the same coil which was brought and which 
you received in April, 1880? 7 

A. Yes, sir; that is a piece of the rope of the same coil. 

Q. And that has been in use ever since? | 

A. That has been in use ever since; that is for another purpose. 

Q What do the ends of this rope represent? 

A. A long splice. 

Q. A long splice after it has come out? 

A. After the splice broke. 


Rope last referred to offered in evidence for the purpose of inspec- 
tion of the jury. 


Q. And is that the way in which the ends of this fall in question 
looked the next morning? 


A. Yes. 
131 PLalxrirr's CounseL: We object to the introduction of 
this rope. 


The Court: There is no harm done in having that come in. 
The jury will understand that it is not the fall which was in use. 
DEFENDANT'S CounsEL: We do not claim that. 


Q. When the fall is in use it is not all subjected to the same 
amount of chafing, is it, in all its parts? 

A. No, sir. 

Some portions become more worn than others? 

A. Yes, sir; the outside yarns of a strand get worn where the in- 
side yarns or the heart, as we call it, is good. 


me 


in- 
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Q. And further than that the portions which pass through the 
— - more worn than those that do not? 
. Yes, sir. 


Cross-examination : 
None. 


132 The defendant, further to maintain the issues on its behalf, 
called CHRISTOPHER GERRAGHTY, who testified as follows: 


Q. How old are you? 
A. 47 


Q. What is your business ? 

A. Coal boss. 

Q. Where? 

A. On Cunard dock. 

Q. How long has that been your business? 

A. About 7 years. 

Q. Before that what was your business? 

A. Before that I took charge of a gang of men working the cargo 
in aship’s hold. = 

Q. For how long a time? 

A. About three or four years; I couldn’t say which. 

Q. And before that what was your business ? 

A. Longshoreman. 

Q. How long were you longshoreman ? 

A. About six or seven years. 

Q. As boss of the coal gang, what were your duties on the Cunard 
dock in November, 1880? 

A. To look after the men and get coal removed from one hold 
into the other. | 

Q. Did you have anything to do with the apparatus that was used 
in such work ? 

A. No, sir. : 

Q. Did you have anything to do with buying it? 

A. No, sir. 

Q. Or keeping it in order? 

A. No, sir. I remember the occasion of this injury to Patrick Ca- 
rey 5 I was there when he was injured ; I was in the ship’s hold down 
where the men were working with him; I just went down to get 
the coal all swept up and cleaned up, and I stepped over to the 
wing on the inshore side and commenced to pick some coal out 


of some of the ribs with the men that were working it. 


Q. You helped to clean up the coal there? 
133 A. 1 gave them a hand when | went down. 
are Q. How long had you been in the hold before he was in- 
ju 


A. Not more than half an hour; I had been up and down the 
hold several times through the night. I did not see the tub fall on 
him. I saw him lying there after the tub had fallen. 

Q. Did you help pick him up? 

A. I was afraid to look at it, and I heard the men say that were 
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around him that the man’s leg was broken ; and I went on deck to 
get a skid to have him hoisted out of the hold. 

Q. Did you see the rope? 

A. No, sir. 

Q. Was there any dust in the hold at that time? 

A. I didn’t notice any more at that time than there was during 
the night. 

Q. During the night was there any dust during the working ? 

A. A little; not very much. 

Q. Was it light down in the hold? 

A. Yes, sir. . 

Q. How light? | ‘ 
A. I couldn't say whether it was six or eight lamps down there 
lighted ; I think there was three a side. ) 

Q. Had you given any directions before this apparatus was rigged 
about rigging ? 

A. No, sir. | 3 

Q. Were you present when it was rigged ? 

A. No, sir; not at the rigging of it I wasn’t. 

Q. Did you see it after it was rigged ? 

A. Nothing more than to see the falls going up and down with the 
tubs ; that was all. 

Q. Was that what is known as a single fall ? 

A. Yes, sir. 

Q. In working a single fall is ita usual thing for the turns to 
come out of the rope? 


A. Yes, sir. 
Q. And what is necessary to be done then ? 
134 A. The only thing ever seen done was to put the turns in 


the fall again all you can. 
Q. In your experience as a longshoreman, as having charge of 
gangs of men, and as a coal boss, has it been customary in using 
* e falls to use falls that were spliced with long splices? 
. Yes, sir. 
Q. Did you see the splice in this rope? 
A. No, sir. 
Q. Have you had charge of the men on other occasions when 
Carey had been working with them? 3 
A. Yes, sir. 
Q. Do you know how long he had been working there at the time 
of this injury? 
A. Something about two years; might be more or less. 
Q. Had you ever given instructions to men while engaged in 
working in the hold with regard to the hatchway ? 3 
A. Yes, sir. 
Q. What instructions had you given them? 
A. I have often told them to keep clear of that hatch, and look 
out for them tubs. | 
Q. You say you have often told them that? 
A. Several times. 
Q. During that night did you go on the hoisting scow ? 
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A. I did. 

Q. Do you know what time you went there? A 

A. It was somewhere about half past nine o clock; it might be a 
little more or a little less; I couldn’t say; it was somewhere about 
that time.. ; | 

Q. Who did you see there when you went? 

A. I seen John O’Brien and Redmond and John Higgins, the man 
that was running the other drum. 

Q. Did O’Brien speak to you? 

A. Yes, sir. 

Q. What did he say? 

A. He told me to look at that fall. 
135 Q. Was the fall or a portion of it to which he referred then 
inside of the house that was over the scow ? 

A. No, sir; I don’t think it was; it was not. 

Q. The scow is housed over, isn’t it? 

A. Yes, sir. 

Q. All except about three feet in front? 

A. About three feet in front. 

Q. What did O’Brien say with regard to the portien of the rope 
he showed you? 

A. I disremember what he said with regard to it; he told me it 
didn’t look very well; I think we hauled the fall in. 

Q. You saw the rope yourself? 

A. Yes, sir. 

Q. What was the matter with it? 

‘A. The turns were out. 

Q. Was there anything else the matter with it? 

A. Not that I noticed. 

Q. You have been accustomed to see and handle ropes? 

A. Yes, sir. 

Q. You can tell whether there is anything the matter with the 
rope, can’t you? 

A. Yes, I can tell if a rope is too bad. 

Q. What did you do then? 

A. I took the fall off of the drum and I put turns into it, and I 
threw the part that I put the turns into into the water. 

Q. For what? 

A. For to harden the rope and to swell it. I took the fall to the 
drum again with the assistance of Mr. O’Brien, and as I was going 
out of the scow I told him to look out for that fall, and if the turns 
would come out of that fall again for to take it off and put them in. 

Q. You are positive of the fact that you told him that? 

A. Yes, sir. 
136 Q. Did you tell O’Brien at any time that night: “ Never 
mind; go on with that fall; there are only a few tubs more”? 

A. I did not; not that I remember. I don’t remember any time 
saying that. 

Q. Did you speak to O’Brien any other time that night? 

A. I vo — certain whether I spoke to him or the other man on 
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the other side about going to the mark—about going too high or 
not going high enough, or something like that. I think I had 
spoken to one or the other of them, but I don’t know which. 


_Piarntirr’s CouxskI.: Q. One or the other of which two men? 
A. Of the men on the drums. 


DEFENDANT’s CouNSEL: Q. Was your attention called to that rope 
by | en on any other occasion but the once that you have testi- 

to 

A. I don’t know as I understand you. 

Q. Did O’Brien speak to you about the rope twice? 

A. Not that I know of. ä 

Q. You say that you were down in the hold about half an hour 
before the injury occurred. How many tubs were hoisted during 
that time, to the best of your recollection or judgment ? 

A. It might be about ten or twelve; it wasn’t a great many, I know, 
because they were scraping up the coal and thering it up. Ten or 
twelve tubs were hoisted during the time; I couldn't say; it might 
be more or less than that. 


_ PrartntirF’s Couxs EL: Q. Ten or twelve tubs had been hoisted 
before the accident ? 
A. During the time I was in the hold. 


DEFENDANT’s CounsEL: Q. After you left the scow, as you 
have said, when O’Brien called your attention to the rope, 
137 where did you go then? 
A. I went down in the ship’s hold again, either in the steer- 
deck, where they were wheeling the coal, or down below; I 
couldn’t say which. 
Q. And from that time were you on the vessel all the time? 
A. Yes, sir; I was on the vessel the whole night. 
Lou didn’t go back onto the scow again? 
A. Not that I remember. 
Q. Did you see that rope that night after it was carried away ? 
A. I don’t remember seeing it; I was too much excited getting 
the man out of the hold. 
Q. Did you see it the next morning ? 
A. No, sir. 


Cross- examined: 


Q. Was there any other business being done there that night ex- 
cepting hoisting coal ? 
A. No, sir. 

Q. What time was it when you first went down into the hold of 
the vessel ? 

A. I couldn't say how soon I went down after the men, but I 
went down pretty soon after the men started. 
Q. What time did the men start? 

A. At six o'clock. 
Very soon after they went down there? 
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A. Well, pretty soon; it might be some time; I might stand 
around the hatch for a while, and then go down afterw 

Q. Half an hour? 

A. It might be half an hour and might be more. 

Q. Might be more than an hour? : 

A. I don’t know; I don’t know, but perhaps I might have went 
down along with them. 

Not more than an hour? 

A. No, sir; not more than that. 

Q. — long did you remain there when you went down the first 
time? 

A. Couldn't tell that. 

Q. You don’t remember that ? 

A. No, sir. 
138 Q. Do you remember anything which called you away 
from the hold ? 

A. No, sir. 

Q. You don’t remember, then, when you went out of the hold after 
you went down there first time? 

A. Not exactly, I don’t. 5 

Q. Do you remember what you did where you went when you 
left the hold ? 

A. Not before I went down on the scow; I don’t know where I 
went. 

What time was it when you went down on the cow?) 

A. As near as I can come to it it was somewheres about half past 
nine o clock. 

Q. And you can’t remember anything that took place there that 
night from the time you went into the hold at six o'clock down to 
half past nine when you went onto the scow ? 

A. I remember I had a lot of inen working. 

Q. Only a general recollection ? 

A. Yes, sir. 

Q. You don’t remember what you were doing? 

A. Going around from one place to another. 

Q. That would be your duty ? 

A. Where the men were working. 

Q. Having charge of the gang it would be your duty to go around 
and see that the men were doing their duty ? 


A. Yes, sir. 
Q. And see that the a ve was all right? 
That I very seldom looked after—the apparatus. 


A. 
Q. You did that night? 
A. Not until my attention was called to it. 
Q. What did you go down on the scow for? 
A. I was called down there. 
Q. Who called you? 
A. I couldn’t say. 
Q. Did the man who called you state what was required of 
139 you; what was wanted of you down there? 
A. I was down in the ship’s hold at the time, and some of 
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the men overhead that was wheeling or dumping, I don’t know 
which, perhaps one of the men that might be picking up slack coal, 
told me I was wanted down on the scow to look at the fall. I got 
up and went down on the scow then. } : 

Q. You do remember now a little bit what it was that called you 
out of the hold? | 

A. Yes, sir; when it comes to that I do. 

Q. You went over on the scow? 

A. Yes, sir. 

Q. Who did you see when you first got there? 

A. I couldn’t exactly say which of the three men I first seen 
when I got in there. 2 

Q. Who first spoke to you? 

A. I think it was O'Brien; I am not positive of that either; 
whether it was Mr. O’Brien or Jo. Redmond. 

Q. Do you recollect, without stating, what it was that was first said 
to you when you first got down on the scow ? 

Pe I think the first thing that was said to me was to look at this 
? 

Q. And you looked at it, did you? 

A. Yes, sir. 

Q. What did you do that for? 

A. To see what was the matter with it, of course. 

Q. You thought it was your duty to, didn’t you? 

A. I considered it was my duty then to do it when I was sent for. 

Q. There was nobody else there that you knew of whose duty it 
would be — a after that fall at that time but yourself, was there ? 

No, sir. 
140 Q. What part of the fall did O’Brien tell you to look at? 
A. The part which he told me to look at was on the out- 
side of the scow at the tine, and he hauled it in, and I looked at it 
then, and I saw the turns were worked out of the fall. 

Q. What was it you testified to on your direct examination in re- 
gard to some part of the rope not being in the house? 

A. I don't know as I understand you. 

Q. I ask you what it was you testified to on your direct examina- 
tion 1 this rope, or a part of it, not being in the house on the 
scow ' 

A. I think it was the same thing as I said now. 

Q. Will you excuse me if I ask you to repeat it? 

A. Repeat what; where the fall was? 

Q. What you said about some part of the rope not being in the 
house on the scow? 

A. The part of the rope the turns were worked out. 

Q. I don’t ask you that. 

2 — — it? 

id O'Brien point out to you the place of the rope that he 
wanted you to look ‘at? 5 5 85 

A. We hauled it in; I am not positive whether it was him or me 
hauled it in; I couldn't say for certain. | 

Q. When you went away what did you say to O’Brien? 
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A. I told him to look out for that fall, and if the turns came out 
of it again to take the fall off and put them in again. 

Q. What did you tell him that for? 

A. So as to keep the fall in working order. 

Q. Hadn’t you fixed it? 

A. Yes. 


Q. Did you think that you had done all that could be done? 

141 A. I considered I done all I could do at that time. 

‘ Q. You could have taken the rope off and put a new one 
on 

A. Yes; I could have done that, but I thought the fall good. 

Q. With that exception I understand the only thing you could 
do was to put the turns in and dip it in the water? 

A. I thought when I put the turns in the fall and dipped it in 
the water it was good enough; I am not an expert in rope, though. 

Q. (Untwisting the piece of rope.) Is that what you mean by the 
turns coming out? 

A. Not that way. 

Q. Take that rope and show us what it is when turns are out. 

A. 1 the rope and —— the turns out) Like that. 

Q. Is that the way that rope looked ? : 
2 = Lory as smooth as that; it was a little jagged like. 
Well, not jagged; as if it was a little chafed; parts sticking 
out a little like. 

Q. How much? 
. A. I wouldn’t say how much ; I didn’t examine. 
2 You didn't examine? 
Q. 
A. 


> 


The turns was all I looked out for. 
Who rigged that fall? 
I couldn’t say who rigged the fall. 
Q. So of course you didn’t see it rigged ? 
A. No, sir. | 
Q. Did 2 look at it after it was rigged before they commenced 


A. No, sir. 

Q. You didn’t look at it? 

A. No, sir. 

Q. When you noticed this part of the rope where the turns were 
out was there a mark around the rope? 

A. There must be a mark near the drum somewhere; where he 
was going to hoist to. ; 

Was it near this place where the turns were out ? 
142 A. The mark? I don’t think it was very close to it. 
Q. You won't swear that it was not there? 

A. Not exactly where the turns were out. 

Q. Who was down in the hold of the ship? 

A. I don’t believe I could mention all the names now. 

Q. Could you mention any? 

A. I can mention Mr. Carey there; John Foley, John Carroll, 
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and I think a man by the name of Tim. Lane; Charlie Flynn, I 
think. That is about as many as I can mention now. ; 

Q. What first attracted your attention to the fact that something 
had happened there in the hold? | 

A. I was down in the hold at the time I heard the tub fall. 

Q. What did you do then? | 

A. I was in the wing taking out the coal at the time, and I looked 
up and looked all around me, and I saw the men all running toward 
— hatch, and I run there too, and I saw Mr. Carey was lying 

rere. 

Do I understand you to say you picked him up, and put him 
in the skid, and took him to the upper deck ? 

A. I didn’t say I picked him up. 

What did you say? 

A. I said I went up out of the hold to get a skid to have him 
hoisted up. 

Q. What was your habit in regard to giving directions to a gang 
of ree did you haul them up in a line like a platoon of soldiers 

No, sir. . 

Q. How did you communicate your orders? 

A. All the orders I had to communicate was if the work was 
stopped to find out what was the matter, why they were stopping, 

and find out what they were doing at the time. 
143 Q. When you set them to work at any time? 
A. I never set them to work. | 

Q. You never set them to work? 

A. No, sir; the stevedore always does that. 

Q. After they were at work, if you wanted to give them general 
— 1 that they could all understand the orders, what would 
you do 

A. I had no occasion to give them general orders, because the 
— always tells them where to go to when he is setting them 
to work. 

Q. You never, then, gave general instructions to them when they 


were all together, any particular gang? 


A. A gang of men working in the ship’s hold, and I goi 
around, and I see tubs knocking against one another, and I Loud 
sing out: Look out down there; keep clear of that hatch as-much 
as you can.” 

Gave them warning? 

A. Yes, sir. 

But you never got the gung of men together that were on 
board and gave them express orders when they were down in the 
hold of the ship, or hold where tubs were going up and down and 
coal being shoveled in and out, and say: Now, look out or you 
will get hurt.” 

A. No, sir; I didn’t. 

Q. When you would sing out down in the hold what would you 
say? 

A. I would tell them to look out down there; to keep clear of the 
hatch as well as they could. 
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Q. They had to be pretty near the hatch, didn’t they? 
A. Sometimes the to be around the hatch. 

Q. To unhook and hook on and off tubs they had to be around 
the hatch ? 

A. Yes, he had to be around the hatch ; he needn’t stand under 

the hatch. 
144 Q. Well, without standing there, to keep as clear of the 
hatch as they could ? 

A. He needn’t stand under the hatch. A tub comes up each side 
of the hatch, and he hooks on his tub here and stands back, and a 
tub comes down in the other side and a man catches that tub. 

Q. Suppose as he hooks on a tub and it goes up nearest him the 
other tub is going down on the other side ; he will have to step for- 
ward or reach forward and draw it in, wouldn’t he? 

A. Yes, sir. 

Q. Suppose an order is given to cross whips, then he has got to 
step under. 

. Yes; he has got to step under. 
2 — * got to step right under the hatchway in order to cross 
the whi , 

A. No, sir; he hasn’t got to go across the hatchway. 

Q. What has he got to do to cross whips? 

A. He stands at the end of the hatch like. 

Q. What is crossing whips? 

A. Working both tubs in one side when the other side is all out. 

Q. How are those tubs to get over on the other side? 

_ A. The man dumping or steadying the tubs gives them theswing 
over. 

The man down below has nothing to do with it? 

A. Nothing to do with it. 

Q. Hasn’t he? 

A. He has got to catch his tub if he can. 

Q. He has got to catch it the best he can ? 

A. Yes, sir. 

Q. Suppose one tub came down there, and he couldn’t get hold of 
it without stepping under the hatch, would he be doing his duty ? 

A. Yes, I suppose certainly he would, because several times it does 

go down that way. 
145 Q. No, no; but if Carey let it go down on the other side of 
the hatch without going to get it, and let it stay there, would 
he be doing his duty ? 
= Well, if he was in any danger he hadn’t to go out, I don’t 
ink. 

Q Then all of your time that night was spent either down in the 
hold or on the scow; you were nowhere else ? 

A. No, sir; I didn’t leave the ship from the time we went to work 
until I went down on the dock to look for the skid and to find some 
one to carry him up to the hospital ; not that I remember. 


By the Court: When did Mr. Craven go away that night? 
A. About nine o clock. 
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Q. You knew he went away, did you? 


A. Yes, sir. 
Redirect : 


Q. Was it, in your judgment, necessary, when you saw the rope 
and “2 that the turns had come out, to take it off and put on a new 
ro 

K. I don't think it was; not if the fall was attended to. 

Q. Do you know whether a rope will chafe more if the turns are 
out than if the turns are in? 

A. Certainly it will. ‘ 

A. It will chafe more if the turns are out? 

A. Yes, sir. 2 

Q. Was it the duty of either man down in the hold at the hatch, 
on either side of the hatch, to step out under the hatch, while a 
loaded tub was going up, for any purpose ? \ 

= A man is never supposed to put himself in danger if he can 
avoid it. 

Q. Was it necessary for him to do so? 

A. tg it was necessary for him todo so to catch the empty 

tub. 
146 Q. Could he not have waited until the loaded tub was on 
the upper deck ? 

A. The other tub would be landed and then he couldn’t get it 
where he wanted it, perhaps. 

= you look at the fall when O’Brien called your attention 
to it 

A. I just looked at the — where I see the turns worked out of. 

Q. “egy it the duty of Mr. O’Brien to look after that fall as well 
as you 

. The man that runs the drum in the scow, hoisting, is always 
supposed to look after the fall, and if it is bad to report it. 


Recross : 


Q. You have testified. I think, that it was not necessary to put in 
a new rope for the one in which you say the turns were out, and in 
which you had put the turns in and steeped it? 

A. When I saw the turns were out of the fall if I thought it was 
necessary to put in a new rope I would have done it; in my opinion 
I thought the rope was good enough. 

Q. And in going away you told O’Brien “just look after that 
rope,” did you? 

A. I told him to look out for that fall; that has been told several 
times to the man on the scow that runs the drum, to look out for 
the falls. 

. Do I understand you that in your opinion at that time it was 
not necessary to put in a new rope, provided O’Brien would keep 
his eye on it and look after it? 

A. I don't know whether the man looked after that fall, but I 
told him that. 
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Q. I understand that you have testified that in your opinion that 
rope was good enough, provided it was looked after ? 
147 A..I thought it was. 


DEFENDANT’s CounsEL: Q. And he was to look after the rope to 
keep the turns in it? 

A. I told him to look after it, and if the turns came out any more 
to put them in. | 

Why did you tell him that? 

A. Because if the turns all get out of the fall it will break cer- 
tainly; you take the turns all out of a rope and let them keep out. 

Q. Did it look as if the turns were likely to come out again ? 

A. They always will naturally work out working a single rope. 

Well, in that particular place? 

A. O, no; different places; not any one particular place, I sup- 


1 But I mean this particular place that you told O’Brien to 
look out for the turns, was the reason that you told him to do 
that * you thought it would be safer for him to keep his eye 
on it 

A. Yes, I did; as long as they worked out first they might work 
out again. -« 

The defendant, further to maintain the issues on its behalf, called 
JosEPH REDMOND, who testified as follows: 


Q. What is your business ? 
A. Attending to the boiler and engine on the scow. 
What scow? 

A. On the Cunard Co.’s dock. 

Q Their hoisting scow ? 

A. Yes, sir. 

How long have you been employed in that way? 

A. About two years. 

Q. Prior to that time what was your business? 
148 A. Working on the dock. 
Q. Longshoreman ? 

A. Well, everything they required me to do. I remember the 
night that Patrick Carey was injured ; that night I was in the scow 
tending to the engine and boiler; John O’Brien and John Higgins 
were on the scow; John O’Brien was running one of the drums and 
John Higgins was running the other. I remember Christy Ger- 
raghty’s coming down on the scow; it might be a little under or 
over, bat I think it was some time after eight o’clock. Before he 
came down my attention had been called to the rope by John 
O’Brien ; that was the rope that was worked by his drum. 

Q. What was the matter with the rope? 

A. Well, he called my attention to it and we both looked at it, 
and I came to the conclusion, as far as I understand about the rope, 
that the turns was coming out of the fall ; it was at the splice. 

Was there anything else the matter with the rope that you 
could see ? os 
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A. I didn’t look anywhere else, only just the particular place that 
he drawed my attention to. 

Q. At that place was there anything else the matter that you 
could see? | | 

A. Nothing else that I could see excepting that. 

Q. When Gerraghty came down did O’Brien point out the same 
place to him ? 

A. Iam not exactly sure whether it was the same place or not; 
bnt he fetched him to show him the fall. 

Q. Do you know what O’Brien said to Gerraghty ? 

A. He told him that he thought the fall wasn’t fit for the busi- 
ness, or something to that effect. ~ 

Q. Do you know what Gerraghty. did? 

A. No, sir. 

Q. Did you hear what Gerraghty said when he left the 

scow 
149 A. Yes, sir, 
Q. What did he say? 

A. He told him for to watch and look out for the fall, and if it re- 
quired turns to put turns into it. 

Q. What did O’Brien state then ? 

A. I don’t know as O’Brien made him any answer or not; only 
went on with his work as usual. 

Q. Was E attention called to the rope again that night ? 

A. Not that night any more. I heard of the accident that night. 


Q. How long was this before the accident — ? 
A. It might be two hours—maybe over and maybe under—or 
that rd ; we had no clock ; just running by random. 
Q. Was it some time before the accident happened that Gerraghty 
was down there looking at the rope? 
4 A. Gerraghty was down there maybe an hour and a half or an 
our. 


Cross-examined : . 


That is, more or less; you can’t really fix it? 

A. No, sir. 

Q. Where was your engine located ? 

A. On one end of the scow ; on the back end from where the fall 
was. 

Q. How far was the engine from the drum ? 

A. The engine and the drum connected quite close together; 
they might be a foot or six inches—the driving shaft from the 

m 


Q. They are right near together? 

A. Right close together; the shaft runs between the four drums. 

Q. As near together as we are here? 

A. O, yes; quite nigh. 

Q. And you could overhear everything that was said ? , 

A. As — I was inside; something might call my attention 
somewhere e 


\4 
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150 Q. Is your memory ? 
A. Prett — 


‘ y good. 
Q. Do you remember talking with anybody about this case before 
you went on the stand ? 
A. No, sir. 
Q. Don’t you remember talking to me? | 
A. Talking to you no more than just what might pass between us 
here when you called me in that day. 
7 + a Mr. Sturgis, defendant’s counsel, was here? 
Tes. 
Do you remember my asking you whether you could throw 
any light on this matter, or something to that effect ? 
A. Something to that effect. 
Q. Do you recollect what you told me? 
A. I told you I was there. 
Q Anything else? 
A. No, sir; nothing else. 
7 ag don’t remember anything else you told me ? 
No. 
Q. Didn't you, tell me something and say that that was all you 


remembered about it? ; 
A. I might say something that way; I don’t recoliéct. 
2 mg t you remember ? ‘ 
No. 


Don't you remember saying that — didn't know much about 
it, but you overheard Gerraghty and O’Brien talking about steep- 
ing ? 
A. I might say that. 
Q. Will you swear you didn’t say it? 
A. Maybe I did and maybe I didn’t. 
Don't you remember it? 
A. I don’t remember as I did say it. 
Will you swear you didn’t? 
A. Not to my recollection ; I don’t think I did. 


Redirect : 
When was this conversation that Mr. Shook, plaintiff's 
151 counsel, refers to? 
A. The other day when we were up here on the trial, I 
suppose; he called me back here. 
Friday, wasn’t it? 
A. Yes, sir; I think it was Friday. 


Mer samt CounseL: Q. Have you talked with anybody since 
then 
A. No, sir; I have talked with people, but not on that subject. 


DEFENDANT’s CounsEL: Q. Don’t you remember now that there 
was something said then about dipping a rope in water? 

A. I heard them saying about dipping a rope in water, but I 
didn’t take any notice to it. 
Q. Who did you hear say it? 
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A. I couldn’t say who I heard say it; I hear so much talk about 
ropes so often that I can’t recollect everything. 

C You don’t remember seeing this rope dipped in the water? 

A. No, sir; I do not. 


The defendant, further to maintain the issues on its behalf, called 
Rosert GRAHAM, who testified as follows: 


2 —— is ao 2 i 3 
Rigging up ships and getting them y for coaling, discharg- 
ing ca — also — in cargo. I am employed by the Cunard 
Steamship Co., and have been in their employ 13 years: Before 
that time my business was going to sea. I went to sea between 
thirteen and fourteen years. 5 

Q. In what capacity? : 

A. I have been before the mast, and had the billet of second mate, 
and the last I had was mate. I was mate, as near as I could judge, 


— months. 
152 Q. During your experience have you had opportunities to 
handle ropes ? 
A. Yes, sir. 


Q. To what extent ? 

A. Considerable. 3 

& Can you tell, when you see it, whether a rope is in good condi- 
tion or not? 

A. Most assuredly. I superintended the rigging of the fall the 
9 that Carey was injured on the Batavia; I saw that fall. 

Q. What was its condition? 

A. Good enough ; good enough for a coal fall. 

Q. Did you see that there was a splice in the fall? 

A. Yes,sir; I took notice of a splice in it; the splice was, as near 
as I could judge, about five feet; somewhere about that, I guess. I 
got that fall from the store-house. I have been familiar with splicing 
ropes; have spliced ropes myself—quite a number. 

Q. What do you say as to this splice, whether or not it was agood 


one 
A. Well, it was an expert hand that put that splice in; it was a 
good splice. ä 

Q. Where did the splice run after the fall was ri ? 

A. As nigh as I can remember, it run from a block in the davit 
to a block in the scow; it traveled between them two blocks. 

Q. While the fall was being worked ? 

A. Yes, sir; whether it went inside of the scow, I can’t say, but it 
traveled between the two blocks; that distance between those two 
blocks, to the best of my recollection, was between twenty and 
twenty-five feet, as near as I can remember. 

Q. In your judgment, would the splice in that rope weaken 
153 its strength for hoisting coal? 
A. No, sir; not as long as the turns didn’t get out. 
Q. Do you know whether or not it has been usual to use such falls 
with long splices in them? 
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A. We are using them at the present day. 

Q. And prior to this time, November, 1880, had you been using 
such falls? 

A. O, yes, sir; we did. 

Q. For how long a time, as you remember ? | 
Pe As long as I went on the dock ; there is splices always in coal 

8. 

Q. And no danger is to be apprehended from the fact of the splice 
in there, if the turns are kept in the rope? 

A. None whatever, according to my Judgment. 

Q. Is it a usual thing in working a rope as a single rope for the 
turns to come out? 

A. O, yes, sir; the turns will come out. 

Q. You can’t very well prevent that, can. you? 

A. No; not very well. : 

Q. What do you say as to the effect of dipping such a fall as this 
was in the water? : 

A. All I can say, the rope, being Manilla, by wetting it it shrinks 
it right up; the yarn lays harder together—packs harder. 

Q. Does it tighten the turns? 

A. Well, yes, sir; it shrinks it right up, and the turns have got to 
come together. 25 

Q. ag it, in your judgment, weaken the rope for working during 
a night 

A. By wetting it? ) 

Q. Yes. 

A. No, sir; it don’t; no sense in that. 
. Where did you get this fall? 

A. In the store-room. 


154 Cross-examined: 


Q. Who gave it to you? ) 
A. I believe I took that fall myself, as far as I can remember. I 
_cannot swear that I took it myself. 

Q. Have you had any conversation with Curey ? 

A. Never 2 to the man but twice or three times. I might say 
how do you do; that is about all. 

Q. What was the last time you saw him? 

A. Now and yesterday. 

Q. I mean before this trial ? | 

A. Some time since—two months, three months. 

Q. Did you have a conversation with him then? 

A. No, sir; he had some raffle, or something another getting up, 
and was speaking about tickets; that is all. 

Q. When did you see him before that? : 

A. I disremember. I think I saw him on the dock or in Hudson 
street. I can’t say. 

Q. Did Carey ever speak to you about the 22 
A. No, sir; never to me; never to my knowledge. 
Q. Did anybody else say anything in your presence? 
A. No, sir; not that I know of. 
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Q. Did you see Carey after he came out of the hospital’? 

A. I don’t know what time he did come out of the hospital. 

. He came out of the hospital in March, 1881, and then he came 
out of his house somewhere long in June or July; did you ever go 
to his house to see him ? 

A. Never. 

Q. Did you see him — after he got out of the house, somewhere 
along in the summer of 1881? 

A. I don’t remember. 

Q. Do you remember two occasions before this trial on 
155 which you saw him and had conversations with him? 
A. Yes; to ask how he was getting along. 

Q. Didn’t you say to Carey that Smith gave you that rope, and 
you threw it back and told him that it wasn’t fit for use, or words 
to that effect? 

A. Never. 

Q. What, principally, is the cargo of the Cunard Steamship Com- 


pany? 

A. Well, fine goods; iron, &c. 

Q. What is most hoisted by falls? 

A. You can take up anything at all that averages twenty-five 
hundred with a single rope; but we generally use wire. 

Q. How much can you carry up on falls? 

A. Three hundredweight—thirty-five hundredweight; not on a 
single rope—on a wire purchase, I am speaking of. 

6 I ask you what is the usual weight that is hoisted on falls like 
this we are speaking about now ? 

A. Well, twenty-five hundredweight; twenty hundredweight. 

Q. Sure about that? 

A. O, yes, sir; it is good for twenty hundred. 

Q. What packages, are there ordinarily that weigh twenty hun- 
dredweight? 

A. Three cases together. 

Q. Three cases of what? | 

— Why, there is different kinds. I can’t tell the contents of the 
stuff. 
Q. You have some idea what is in a box? 

A. No, sir; we ain’t supposed to know. 

Q. How do you know the weight? 

A. Sometimes you see it on it, marked on a case. 

Q. What do you see of that character marked ? 

A. I saw the cases marked; saw the weights. 
156 Q. Just the weight alone? 
A. Yes, sir; the weight alone. 

Q. You don’t know what was in the cases? 

A. O, no, sir; we ain't supposed to know what is inside of a case. 

Q. What cargo is hoisted the most readily, as a rule? 

A. The quickest ? 

2 tad — — : 

rey take up fine goods pretty quick nowadays—dry goods. 
Q. That is the quickest ? ¥ 5 2 . 


— 


PATRICK CAREY. 87 


A. I wouldn’t say it is much quicker than coal; coal.is quick. 

Q. What, so far as you remember, is the heaviest cargo that is car- 
ried up; I mean the articles in the cases; that is, the articles them- 
selves, whether beef, or bacon, or what it is? 

A. Provisions; they run from five hundred to seven hundred- 
— — that is about the heaviest, and dry goods and coal are tlie 
quickest. 

Q. I will ask your opinion now as an expert; I suppose that with 
rovisions the strain on a rope would be greater than the strain of 
ry goods? ! 

A. I don’t understand you. 

Q. What do you understand strain to mean? 

A. To tighten on a rope, the tautness on a rope; that is what we 

ye — . : ö 
e strain is greater in hoisting provisions than in hoistin 
coal or dry goods ? 1 

A. Hoisting provisions; there is not as much weiglit on a fall 
with coal as it would be in a package of bacon. 

Q. The strain is greater? 

Q Then isn't the fr h kly th 

en isn’t the friction ter the more quickly the ro ? 

A. I don’t know the — of the word fiction eg? 

Q. If a rope goes through a block very quickly the friction 
157 is apt to be greater? 

A. I don’t know, I am sure; I can’t answer you that ques- 
tion ; it is according to the kind of a rope. 

Q. You don’t know ? 

A. I couldn't answer; I judge it was according to the kind of 


rope. | 

Q. Take this rope that size — and three-quarters); if it goes 
through a block quickly it will wear away more quickly than if it 
goes through it slowly ? 

A. According to the weight that is on it. 

Q. Well, no matter what the weight is; supposing you should 
take that and begin to work it through a block; the quicker you 
worked it the greater would be the friction ? 

A. I think so. 

Q. Was that rope that you say was spliced spliced like that? 

A. Well, I can’t swear, but the man acknowledges that spliced the 
fall that this is the way he spliced the rope. 

Q. Who was the man? 

A. Smith. 

Q. The man that has been on the stand this morning ? 

A. Yes, sir; that is our storekeeper. 

Q. That looks like his splice ? 

A. That is his way of splicing u rope. 

Q. Did the ends stick out that way ? 

A. He leaves them out for to allow it to stretch; that rope will 
give, you know, from an inch to a foot. 

Q. Had these ends that hang over to run through falls ? 
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A. Yes, sir, 

Q. Wouldn’t they be apt to jam off one way or the other ? 

158 A. It might be a littleshorter than that; if that was stretched 
it wouldn’t be as big as that. 

Q. If that splice is stretched out the ends are apt to be a little 
higher than the surface of the rest of the rope? 

A. According to the splice. 

Q. That you say is according to the way Smith spliced ? 

A. Yes; that is the way that he splices his ropes. 

Q. What is the space between tho wheel of a pulley that that rope 
would go through ; the space between the wheel of the pulley and 
the outside ? 

A. The swallow, I call it. cet 

Q. That swallow is the space between the wheel and the outside 
of the block ? 

A. Between the sheave and the neck of the block, if I can under- 
stand you, where they reeve through. : 

Q. How large was that space in the block on that fall that night? 

A. This rope goes through two different kinds of blocks ; there is 
one block an inch and a half. There were two different kinds of 
blocks on that fall. One I can run my three fingers in the swal- 
low of the block, between neck of the block and the sheave. 

Q. Do you know what is the difference between the two kinds of 
blocks you used that night ? 

A. There was one stationary on the scow and the others were put 
up wherever we wanted to discharge; they are supposed to be there 
during the time that those falls are working; that block on the scow 
— and they have got as much room as my three fingers 
will go in. 

And that is down on the scow ? 

A. Yes, sir. 

Q. How about the block above ? 

A. —— block above has got an inch and a half, I should 

udge. 
159 , 27 How about the other blocks? 
A. There was two wooden blocks; the block on the scow 
where they hooked on and the block on the davit. 

Q. What size was that on the davit? 

A. About an inch and a half in diameter, I should judge. I 
know three and a half and three and three-quarters ropé reeves 
right through it easy when the rope is dry ; it reeves through it, you 

now. 

Q. What is the most dangerous cargo for hoisting on a ship ? 

A. The smaller the packages is; small iron and the like [of] that, 
the small iron falling out of a sling is dangerous. 

Q. It don’t depend, then, upon the weight of the packages ? 

A. We never overrun the weight; never overrun twenty-five hun- 
dredweight. 

; ~ gg at is the most dangerous cargo that is hoisted on these 
alls 

A. The most dangerous is small pig-iron ; I should judge so. 
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Q. Why is that so? 
A. It is small—short ; liable to fall out. 
7 Out of where? 


Q What kind of a sling or fall do provisions go up in? 

A. Two parts of a rope. | 

Q. How do you mean two parts? . 

A. That way ; this bight is put around the packages. 

Q. Then is the rest of the rope doubled up; the rest of the reat of 
N he — 1 pwd hrough the other bight like that, 
The one bight goes right through the other bight like 

and hooks on the 2 this bight. 5 
Q. And then goes up on a hook ? | 
A. Yes, sir. | 

Q. What kind of a fall do you use for that? 
160 A. A three and a half rope. 
Q. For = of provisions? 

A. A three and a half rope. 

Q. Did you see who rigged that fell that night? 

A. I had two men on ff, and which of the men rove the 
fall I can’t say; one of them I don’t know; I have been thinking, 
and can’t bring him to my recollection. i 

Q. You had charge of the rigging? . 

A. I had charge of all the rigging of the ship; I had the power 
to direct the men to go on rigging. 

Q. You don’t remember who you directed to rig that? 

A. There was two men on the gaff, and one of these men, I think, 
rove it; put it through the sheaves. 

What is that, putting it through the pulleys? 

A. Putting it through the pulleys, as you call them. 

Q. What was the other man doing? 

A. He was lending him a hand to haul up the block, &c. 

Q. But you don’t know who they were? 

A. There is one I know; his name is Short; if he is living he is 
on the Cunard dock; I left him there this morning. 

Q. You haven’t seen him in court here? 

A. Yes; he was in court last week. 

Q. The other man you don’t remember? 

A. I have no recollection who he was. 

Q. How long had Short been in the employ of the Cunard Steam- 


hip Co ? 
5 1 He has , ot there ahead of me. 


Q. An old rigger ? 

A. Quite an old rigger, yes. 

Q. Why did you say that that fall, which you are not certain 

whether you from the store-room or whether Smith gave 
161 it to you, was good enough for a coal fall? 
A. Did I say that? 

Q. Why did you say that? 

A. I didn’t say that to anybody. 
12—266 
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Q. Didn't you say, on the direct examination, that you thought 
that fall was good enough for a coal fall ?. 

A. Yes; good enough for a coal fall. 

Q. What did you mean by that? 

A. Well, it was good enough; what I meant to say, it was 
enough for a coal fall; I don’t know of any meaning to it; we have 
got ropes there for coal falls; this (referring to the rope in court) is 


or cargo. 

Q. You meant something when you said that was good enough 
— — fall; you had something in you mind when you said 
that 

A. You humbug me because you speak so quick. 

Q. You don’t understand what my question is. What I mean to 
have you tell us is what you meant when you said that that rope, 
that you either took out of the store-room or Smith gave you, was 
good enough for a coal fall? : 

A. I don’t know whether I have got any meaning to it at all; I 
can find out no meaning to it. 

Q. I can’t do it either; that is just my idea about it. I wish you 
would explain, if a fall is good enough for one thing, why is it not 
good enough for another thing ; thus letting us think it is not good 
enough for hoisting some other kind of packages? 


DEFENDANT’s CounsEL: Q. Do you claim that they should have 
had something that was better than a coal fall? 
PLAINTIFF'S CoUNSEL: We claim that we were not entitled 
162 to have anything better there than a good coal fall. 


Q. I want to find out if there is anything that that rope was 
not good for? 

A. I mean to say that we don’t take the like of that (indicating an 

unused piece of rope) down for a coal fall if the like of this was 

there; that is, for cargo—for twenty-one hundred or twenty-five 

hundredweight or over and this would be for coal. 

Q. Then you didn’t have any reference to whether your rope was 
spliced or worn, but only to the size of the rope? 

A. That is the same size of rope as that; most assuredly. 

Q. But your remark had no reference at all to the condition of 
the rope; that is,as to whether it was a new rope or old rope, 
whether worn or not, but only to the size? 

A. That is about the only size of rope that we had around there. 

Q. That was the only size? 

A. Might have two and a half; might have three, and three and 
three-quarters. 

Q. Did they have more than one kind ? 

A. I don’t know. | 

Q. Then if it was good enough for a coal fall it was good enough 


for * 7 
A. Lou couldn't expect the like of that to liſt twenty-one or 
twenty-five hundred weight. 


The Cosnr: He means that what was good enough for three hun- 


bad 
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—e might not be for twenty-one or twenty-five hundred- 
wei ; 
e Witness: Yes; that is what I mean. 


Q. Would splicing a rope for hoisting coal strengthen it? 

A. Well, you can answer yourself by this here; you have got 
four strands there, and on this there is a three-stranded rope, and 

that will tell. 
163 Q. I want your opinion. 
A. That is my opinion right away. 

Q. That it makes it pom of 

A. Most assuredly, I should judge. 

Q. Suppose the rope is worn and splices where it is worn, would 
that make it stronger? 

A. You have got the same quantity of strands again. 

Q. Suppose the rope is worn? 

A. You have got the strands the same as that; that is, the sup- 
port for that strand; it is under here and over this way (indicating 
the mode of splicing), and you have got two strands all the time. 

[Q.] Suppose the strands are worn right down, not merely open, 
but out, the whole part, before it is spliced, and then you 
splice it, would that make it any stronger? 

A. You couldn’t splice it if it was fagged out like that; what are 
you thinking about; you couldn’t splice it. ** ' 

What causes the turns to come out of the rope’? 

A. A single part of a rupe, if you lift, say, a tub hooked to that, and 
that comes up and strikes the bulkhead, and comes up quick and 
keeps going on that way (indicating a rotary motion). 

Q. Then a coal tub on a fall of that kind coming up is more apt 
to wheel around than almost any other package? 

A. If a man lets go; it is according to where it is hooked on; if 
a man hooks on a tub and it comes up and strikes the bulkhead, 
for instance, it has got to turn around. 

Q. It is more apt to turn around than almost any other kind of 


kage? 
PA. T don't know. 


Q. You don’t know? 
A. No, sir; I couldn’t answer that. 
Q. Does dipping a Manilla rope in water strengthen it; I 
164 understand on your direct examination you testified it didn’t 
weaken it? 
A. As long as it keeps wet I believe it strengthens it, most as- 


2 
Q. As long as it keeps wet? 

A. Yes, sir. 

Q. What is the effect of water on a rope? 

A. You understand this Manilla (holding up a new rope) —this 
shrinks right up, just the same as a clothes line you see hanging out 
of a tenement building; it is all slack and it comes on to rain and 
that tightens right up; and it brings the pole along with it if the 
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pole ain’t very tight; the same as a pair of woolen pantaloons, it 
shrinks if it gets wet; the rope is the same way. 

Q. Is the rope stronger for that? 

A. If it keeps wet right along. 

Q. When it gets d 

A. I want to explain that; look here now, counsellor, you ask me 
a question, does it make it any stronger; I think it does. 

* While it is wet? 

A. Yes, sir; while it is wet; supposing a = there; now you 
keep that rope wet and that rope is stronger. If that rope is kind 
of dattish and you keep that rope wet, that rope has got to come 
right up—that brings it rounder—brings it to its natural state and 
shrinks it. When a rope is working a single part it naturally gets 
an angle on the edge; it flattens a little; if you wet it, it comes 
right close up in its natural way. For instance, put the ends of 
that rope together (holding up a broken rope); that is how that rope 

was when it was dry; I think Carey can tell you the same— 
165 now working, when it is wet that rope fills full of turns and 
twists right up. 

Q. Do you mean that wetting it will kink it? | 

A. Yes, sir; I mean it gets full of turns. I have known that 
kind of rope with the turns in and twisted when they dried out 
again it dries right out; so that shows what the effect of water is on 
a rope. 

951 understand from your explanation that the effects of water 
in the first place is to bring the strands down to their place? 

A. Yes, sir. 

Q. And then another effect is that it makes the rope kink up as 
you have described ond illustrated to-day before the jury, and that 
there are men in the store-house or elsewhere who — to spend 
some of theirt ime in pulling out some of these kinks? 

A. Not directly; they splice them so as they can make the slin 

Q. What is the condition of a rope that has been steeped, after the 
water has got all out of it? 

A. I couldn’t answer you that. 

Q. You wouldn't like to answer that? 

A. I could not. 


Redirect : 
Q. Coal falls are not used to hoist cargo with, are they? 


A 

A. We have on the dock. 

Q. You had it there in 1880? 

A. In 1880, and way years back again. But excuse me a minute; 
when we are working purchases or whatever you call it, wire pur- 
chases, there is no dock on the river that has got the same apparatus 

as we have. 
166 Q. — witness u spliced rope identified by Smith as 
one of his splices.) Is that, in your judgment, a good splice? 


; By no means. 
Q. You have regular cargo-hoisting apparatus on the dock? 


<2 


— 
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A. A very good splice; very strong indeed; any man howsomever 
can see that. 

Q. Is it, in your opinion, possible for that splice to draw unless the 
turns come out of the rope? 

A. Never in God’s world; any man can see that. 

* spliced rope is offered in evidence as an illustration for the 
jury. 

Q. About these blocks on tlie coal scow; I did'n understand you 
fully with regard to their size? 

A. Do you want to find out the swallow that this block has got 
where the rope goes through ? 

Q. I want to know whether a rope like that that has just been 
shown to the jury (a three and three-quarter rope) would go through 
the block on the coal scow ? 

A. A. Yes; why my three fingers; I could heave my three fingers 
right through it. 

Q. With a aplice like that, would it go through easily ? 

A. Through the blocks in the scow? yes; perfectly easy. 

Did this splice run through the block on the gaff? 

A. O, no; that splice didn’t go to the block on the gaff; I can 
swear to that. 

Q. When you got this rope from the store-house did you throw it 
back and say it wasn’t fit for use? 

A. No, sir; O, no, counsellor, it is a fib when you say that. 


PLaintTiFF’s Counsec: I didn’t ask you that. 
The Witness: I think you did. 


167 Q. Was that rope fit for use that night when you superin- 
tended the rigging of it? 


The Witness: I will swear to that; it must be good enough if a 
coal fall could work five hours and a half, according to the men that 
has been there, or somewheres about that; it went into working 
order at six o’clock when I left it; I understand they was working 
it for five hours and a half. 


Q. (Repeated.) Was that ~ fit for use that night when you 
superintended the rigging of it 
A. Yes, sir; it worked five hours. 


Recross: 


Q. How long had that rope been used ? es 

A. I cen’t tell you that; I can give you a rough guess; it works 
two days a week. 

Q. I want the facts; not your guesses ? 

A. Well, after facts, it is. 

‘Q. Suppose that rope had been in use for nearly seven months, 
would you think it then safe to send it out for further use without 
being a little more careful than if it was a brand new rope? 

A. Then I do not understand you; make your words a little more 
shorter and I can catch you. 
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lf that rope had been in use on the dock for seven months 
hoisting coal, would it have been as safe to hoist coal that night as if 
it had been new? 
A. I will answer you that. Who says that this rope that we are 
speaking about was in use for seven months ? 


PLAINTIFF’s COUNSEL: Mr. Smith says so. 
DEFENDANT'S CouNsEL: I submit that that is not the testi- 
mony. 
168 The Witness: It was only used two days out of the week. 


Q. Then was that a new rope? 

A. I don’t know what it was. | 

Q. You don’t recollect whether it was new or old? 

A. It was not a new rope. 

Q. Now, will you answer my question? I asked you whether if 
that rope had been in use for seven months, or nearly seven months, 
it would have been as safe as when new? 


The Court: Seven months’ use continuously, six days in the week, 
is what that question means. 


A. No, sir; it was only used two days in the week. 

Q. Do you know how often that rope was used ? 

A. Two days in the week. 

Q. Do you know when that rope was purchased—when it came to 
the store-house ? 

A. The store-house keeper can give you that in black and white ; 
I did not bother myself about that. 

Q. He has testified that it came into the store-house on the 13th 
April, 1880, so that it has been used from that time down to the 
third of November. 


DEFENDANT’s CounsEL: I submit that Mr. Smith did not say it 
had been used all that time. 
PLaintiFF’s CounsEL: I did not say it had been used all the time. 


Q. The question is whether an old rope is as good ag a new rope? 
That is all that question was. 
A. Whether an old rope is as good as a new rope? 


Q. Yes. 
A. Well, no, sir. 


169 The defendant, further to maintain the issues on its behalf, 
called NATOLEON B. SixcLAIR, who testified as follows: 


Q. What is your business ? 

A. Stevedore; I have been stevedore twenty-six years. 

Q. What kind of vessels have you stevedored ? 

A. All kinds. I have been stevedore for the Great Eastern five 
voyages, and also worked on the London line of steamers formerly, 
when it first ran—steamers ran here from London. The business of 
a stevedore is loading and discharging ships. 

Q. In the business of loading and discharging vessels, have you 
been accustomed to use what are called single falls ? 
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A. Yes, sir. 

Q. To any extent? 

A. Yes; more or less all the time. 

7 * you had any experience in discharging coal from vessels? 
. Yes. 


In using a single fall, is it a usual thing for the turns to come 
out of the ro 

A. Sometimes they will and sometimes they will not. 

Q. Has it been usual in your business to use spliced falls? 

A. Very often; we use them when occasion requires. 

Q. An 4 do you consider a spliced fall in regard to its hoist- 
ing capacity 

A. I consider it as safe as plain rope —rope not being spliced. 

Q. Tell me, as fully as you can, what experience you have had in 
the stevedore business ? 

A. Since last January, about one hundred and eighty vessels—in 
that neighborhood. 

Q. Since last January ? 

A. Yes. 
170 Q. How many vessels in previous years? 
A. I can’t say ; over one hundred usually eyery year. 

Q. Over one hundred a year? 0 

3 De. id lf a judge of liced ? 

you consider yourself a judge of ro pliced rope 

A. I can judge when splicing is properly * 

Q. Will you look at this rope (showing rope before referred to), 
and say whether you consider that splicing ? 

. (Examines rope.) Yes, I should consider that a good splice. 

Q. Do you know what [the] effect of dipping a rope in the water 
would be? 

A. If it was not dried, and put away wet, it would be likely to 
rot. 

Q. What would the effect of dipping be on its use, suppose it was 
dipped in water and used two or three hours after that time? 

A. It would not injure it, in my estimation. 

Q. = the turns had come out of the rope to a certain ex- 
tent, and then had been put back again, and the rope dipped in 
water, what would be the effect of such dipping upon the rope two 
or three hours subsequently ? 

A. I do not think it would injure the rope. 

Q. Would it be of any benefit to the rope? 

A. I do not think it would be of any benefit. 

2 — it tighten the rope? 

es. 


> 


Would it, in your judgment, have the effect of keeping the 
turns in? 

A. Yes, for the time being. 

Q. So long as it remained j;wet? 

A. Yes. 

Q. Is it customary, in your experience, when the turns of a rope 
oer — to put them back again? 

08, 
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171 Cross-examined: 


Q. What is a single fall, Mr. Sinclair ? 

A. A rope running through a block, one end — in use for the 
hoisting purchase and the other end being used to lift the article, 
whatever it is. 

Q. What falls are there other than single alls? 

A. Two parts of a rope; sometimes we use three blocks, one block 
down with the rope through it, and up through two blocks aloft. 

Q. And what do you call a full that is not a single fall ? 

A. Double fall. 

Q. Any treble falls? 

A. According to the number of wheels in the blocks. 

7 —— is — of sans falls? : 

ere the block itself goes up as the rope goes up, a rope 
running —— two blocks, and both going up together, is what 
we call a double fall. 

7 a rope that is good for a single fall good for a double fall? 

. Yes. 


Q. Require any stronger rope for a double than a single fall ? 

A. No, sir; it requires a stronger rope fora single fall, if they are 
lifting the same purchase, provided you lift the same weight. 

Q. you know anything about the manufacture of rope? 

A. No, sir; nothing about it. 

Q. You say you know when ~ is properly spliced; do you 
know a good rope when you see it 

A. No, sir; you can’t always tell a good rope. A rope will 
172 look very fair and still be very poor—the hemp. 
Q. Do you know whether ropes of this character are made 
by machinery ? 

A. I do not know, of my own personal knowledge. 

Q. Now, in regard to the turns of a rope. If a rope is very strong 
it requires great strain, I suppose, to take the turns out? } 

A. Sometimes, in running a certain way, working on a certain 
end of a rope, you will take the turns out, and in another way you 
will — . in. 5 

Will a good rope unturn as easily as a poor rope? 

A. A slack-laid rope will unturn a little — than when one is 
very tightly laid. ; 

Q. Tightly laid—you mean wound tight? 

A. Not altogether. These strands of the rope, if twisted tightly, 
will, when you come to lay it up into a rope, make the turns closer. 

Q. That you call a tight-laid rope ? 

A. Yes. 

Q. What do you call one that is laid that way (showing witness 


same — 

A. ere the yarns in the strand are laid loose. 

Q. A tight-laid rope is one where the yarns in the strands are 
2 tight together; consequently they make a tighter turn ? 


. Yes. 
Q. Which of the two kinds is the stronger ? 
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A. I do not know that there is any difference as long as there is 
the same kind of weight on the rope. 

Q. Is a rope, then, that is unturning all the time as good as a 
rope that does not unturn ? 

A. I do not know as it will unturn much more than a tight-laid 

rope; it may be a little longer than that (indicating). I do 
173 not know, as long as it all bears the strain alike, as it will 
weaken it by the turns coming out. That is my experience. 

Q. You testified that spliced falls are often used, when occasion 
me aS it. Can you mention an occasion that would require it? 

. Sometimes your fall is too short, and you want to put another 
piece to it and make it longer, and then you splice it. 

Q. Take a fall of one hundred and fifty or one hundred and sev- 
enty feet. Are there no coils of rope long enough to make that fall 
without splicing ? 

A. Yes, sir. 

Q. Now, as between a spliced rope and one that is not spliced; 
where human life is at stake or liable to be in danger; where, as in 
this cuse, men were working about the fall in the hold of the vessel, 
where coal-tubs- were going up and coming down, which is the 
safer—a spliced or unspliced rope ? 4 

A. I don't consider there is any difference as long as the rope is 

all the way. If one you splice on is poorer than the other, 
it would not be safe; but if it is the same kind of rope, I don’t know 
as there is any more danger with spliced than unspliced rope; I do 
* 1 there — = F 3 
. Suppose, so long as the rope is and properly spliced, then 
it is as good as one t — 2 8 . 

A. I consider it as strong. 

Q. Suppose a rope is worn some and chafed, and then it is spliced 
where it is out, will the splice shrink from that? 

A. No; I do not think it would. 

Q. If a rope is properly spliced, will it part if it has a very 
174 heavy strain? 

A. I do not think it would be more likely to part than if 
it was not spliced. 

Q. A rope that has unturned and then been di in water and 
re-turned, is that any more likely to part than before it unturned? 

A. I do not know that it would be. 

Q. Well, what do you think about it? 

A. Well, I should not think it was any more liable to part unless 
it had been very much unlaid. | 

Q. Suppose it had been unlaid and the strands worn and then it 
— — and dipped in water, is the rope any saſer than it was 

ore 

A. I should not think it was any safer. 

Has the water done it any good? 

A. I do not think it has; it would add no strength to it. 

Q. J understood you to testify that dipping a rope in water and 
putting it away wet would rot it; then are we to understand that 
your 5 that the action of water on a rope is to rot it? 

1 
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A. Yes; that is if it is left wet for any length of time. 

Q. Suppose it is used while wet, what is the action of the water 
on the rope ? 

A. Stopped for a time, but while the rope is being used it will 
dry in so short a time as to have no effect; it will usually dry in a 


day. | 

8 Then it will take a day to dry? 

A. Yes, to dry it through. 

Q. How long would it take to dry it half through? 

A. Half a day, I suppose; it might take more; it might take 
ess. 
. Take this case; where the strands of the rope are unturned 
and worn away and re-turned and dipped —_ ; what is your 
opinion; where they are hoisting coal-tubs full of coal 
175 — somewhere about two hundred and fiſty or three 
hund unds; can you tell us what would be the action 

of the water on that rope after it was dipped ? 

A. No, sir; I do not think I can. 

Q. What is the immediate action on the rope? 

A. I do not know as it would have any immediate effect. 

Q. How long does it take to have an effect ? | 

A. I don’t as know as it would have effect on the rope, provided 
it was used and dried that day. 

Q. I asked when it would commence to have an effect ? 

A. I don’t know; could not tell. I don’t think it would have any 
effect at the time. 

Q. Supposing the rope to be used continuously, how long after it 
—4 dipped in water would the water begin to have an effect upon 
it 

A. I think the effect would be so slight, if it dried the same day, 
you would never notice it; the bad effect. 

Q. Bad effect you say ? 

A. Yes. 

Q. Well, what would the good effect be? 


A. No food effect. 
Q. Will a rope that has been dipped, as we have described, tend 
to ra the rope kink? 
Jes. 


Q. Is a rope that kinks as safe as a rope that does not kink ? 
A. Used as a fall, I do not think it is. 


Redirect : | 
Q. — effect of dipping I understood to be to tighten the rope ? 
A. Yes. 
Q. Would that strengthen the rope? 
A. I do not think it would affect it. 


176 The defendant, further to maintain the issues on its behalf, 
called THOMAS SHort, who testified as follows: 


Q. What is your business? 
A. Longshoreman. 
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Q. Where? 

A. At the Cunard dock. 

Q. How long have you been engaged by the Cunard Company ? 

A. Sixteen years. 

Q. As longshoreman ? 

A. Yes; and I am a sailor man, too. 
— 1 you remember the occasion when Patrick Carey was in- 
u 
: A. I was not there at the time. 

2 When you came down to the dock next morning you heard of 
it } 

A. Yes. 

J. Did you have anything to do with rigging falls for hoisting 
coa | 

A. One of the falls. 

Q. Do you remember what fall it was? 


No. 

Was Graham there superintending the job? 

A. Yes; he told me to go down to the store-room and get a fall. 
I went there and told David what I wanted, and I was a long time 
away. and Mr. Graham came down after me; he saw a fall there and 
asked David what the length of it was, and David. told him twenty- 
five fathom; Graham said “that is a good fall; put it on your 
shoulder and go back to the dock.” I put it on my shoulder, went 
on board the ship with it, and went aloft. 

Q. Did you reeve it through all the blocks? 

A. Only one; the gaff. 

Q. That fall entirely — vour hands? 
a A. I reeved it through one block. 
177 2 — stood there while it passed through the block ? 

Les. 

Q. You saw the whole of the fall; what was the condition of it? 

A. As I seen it, it looked to bea pretty good fall; I did not exam- 
ine it. 

Q. Do you remember seeing a splice in that fall ? 

A. No, sir. 


Cross-examined : 
Q. How was that rope when you threw it on your shoulder? 
A. Coiled up. 
Q. Mr. Graham handed it to you? 
A. Yes. 
7 8 told vou to go to the store-house and get a fall? 
es. 


Q. And you were gone a little longer than you think you ought 
to have been ? 


A. Yes. 
7 — Graham came after you ? 


es. 
And then you took one of the falls and threw it on your 
shoulder? 5 
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A. Ves; and went from there to the ship. 
2 — say it was coiled up? a 


. Yes. 
Q. And you took it aboard ship. 
A. Yes. | 


7 
The defendant, further to maintain the issues on its behalf, called 
Tuomas GERRAGHTY, who testified as follows: 


Q. How old are you? : 

A. Twenty-five last April. I am brakesman on the Cunard dock, 
to hoist cargo at 3 I was hoisting coal at one time — by the 
engine I mean. I have been brakesman hoisting cargo eleven years 
since last July, to the best of my knowledge. I was on the coal 

scow the first three years I was in the country, at a drum, and 
178 off and on for three years after. 
Q. What are the duties of a man stationed at the drum? 

A. To know his duties and pay attention to his business. 

Q. What is that to do? 

A. He watches when word is to him to go ahead, and lower 
the tub; his duty is to be careful of his work. 

Q. What are his duties in regard to the rope? 

A. To put the turns in again, if they come out. 

4 Was it a customary thing at the drum for the turns to come 
out . 

A. Yes. 

Q. Then when it did you would stop the drum and put the turns 


back 2 7 

A. Yes. 

Q. Have you seen other men working the drums there do that 
same thing? 

A. I will not be certain about that, but I have seen it on other 
parts of the dock. 

Q. Can you say whether you yourself have done it very often? 

A. Yes; I have done it very often, but could not give the exact 
number of times. 

Have you done it when hoisting coal? 

A. Yes. 


Q. The same scow is there now that was in 1880? 
A. Yes. 


Cross-examined : 


Q. As I understand, it is a part of the duty of the man at the 
drum to watch the rope? 

A. He is supposed to watch it, and if anything goes wrong, and 
he does not think he is capable of attending to it, he should report 
to the boss. 

Q. Was the man at the drum capable of working the drum and 
putting the turns back again? 

A. Yes, sir; if he made it his business to learn it. 
179 a 2 were not at the drum at the night of the accident ? 
o, sir. 


DEFENDANT'S CouNsEL: Q Are you employed by the Cunard Com- 
pany now? , 

A. Yes. 

Q. How long since you left the dock? 

A. Since half past nine o’clock this morning. 

Q. What have you been doing down there? 

A. I had been looking after goods coming out of ships, 
when I was taken away from there. } 

Q. How long since you worked at the drum ? 

A. I can’t tell positively. 

Q. Suppose you were stationed at a drum, and you should find 
that the rope which came under your eye was all worn away, what 
would you do? 

A. I should report to the boss if I did not think it safe; if the 
turns were out I would put them in again. 


PLaINnTIFF’s CouNsEL: Q. Supposing that the turns came out of 
the 1 what would you do? 
A. Put them in again as best I could. 
Q. If the rope was in such a condition you thought it was dan- 
gerous, would or would you not stop your engine—your drum? 
. Yes. 
Q. And then report it? F 
A. Yes. oe 
DEFENDANT'S CounsEL: Q. If you found the turns out why would 
you stop and put the turns in again ? 
A. Because I thought they were just as safe as the rope was before 
they came out. 
Q. Would the reason be that it was not as safe with the 
-180 turns there? 
A. I don’t understand you. | 
Q. When a rope has got turns in it is it safe, if it is a good rope, 
supposing the turns are out? 
A. I would put them in again. 
7 — it safe when the turns are out 
No. 
Q. Then the reason why you put the turns in would be to make 
it safe? 
A. Yes. 
Q. Would you dip it in the water? 
A. I have done it. 
Q. Do you think it is a good thing ? 
A. Yes. 
Q. Very good? 
A. Yes. 
Q. The very best thing that could be done? 
A. er may be better ways to those who know more about it 
tnan I. 
Q. What, in your experience, has been the effect of dipping rope 


in the water ? 
A. I believe it swells the rope. 
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Q. Tighten the turns so they are liable to stay in? 
A. For a limited time. 
Q. What is the limit? 
A. I have put turns in a fall often and seen them come out again 
while using it. 
Q. Dipping, I mean. 
A. Never saw them come out while using it. 
Q. How long would you use it on those occasions ? 


A. For hours, perhaps. | 

Q. Supposing the rope was unturned and the strands were worn, 
and then you re-turned it again and dipped it? 

A. If the strands were worn I would go to the boss; I would not 
put the turns in it. 


Defendant here rested its case. 


181 The plaintiff, further to maintain the issues on his behalf, 
recalled Jon S. O’Brien, who testified as follows : 


Q. When Gerraghty left you the last time, did he tell you if the 
turns came out to put them in again? 

A. He did, if there was a stoppage. 

Q. In what? 

A. Of hoisting coal. 

Q. At the first stoppage he said put the turns in the rope? 

A. Yes; but there was no stoppage from the time he spoke to me 


until the rope gave way. ; 
Q. About how long after he told you was it before the rope broke? 
A. Not very long; I could not tell you the exact time; it was not 


very long; a short time. 


Cross- examined: 
Q. I understand you mean stoppage of the hoisting ? 
A. Yes; of the engine; the drum, the hoisting of the coal, is all 
included in the same meaning. 


The plaintiff, further to maintain the issues on his behalf, recalled 
Patrick CAREY, who testified as follows: | 


Q. When did you first see Graham after you were able to go out 
of the house? 

A. The very day the doctor let me out of the house I went down 
to the dock and saw him then. 

Q. Did you have a conversation with him? 

A. Yes, sir. 

Q. Did Graham say to you on that occasion that when Smith 
handed him that fall he _— it back to Smith, and with the remark 
that * was not fit to use 

es. 


Cross- examined: 


Q. Who was present when Graham told you? 
182 A. No one but himself and myself. 
Q. Where were you standing? 
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A. At the edge of the dock outside. 

No one around? 8 

A. There were men around, but no one near enough to hear what 
was said. 

That is all that was said? 

A. That is all. 


Redirect: 
Q. You mean that is all that was said about this matter? 
A. Yes. 


Plaintiff here rested his case. 


The defendant, further to maintain the issues on his behalf, re- 
called CRRISTOPHER GERRAGHTY, who testified as follows: 


Q. When you told O’Brien that if the turns came out of the rope 

he — put them back again, did he say anything about stop- 
ing i 

a A. I told him to stop and put them in if they came out. 

Q. When you put the turns in the engine was not stopped, was it? 

8 we —— — ed? 

e drum simply sto 
A. Stopped. r 
. oe other drum worked? < See 


A. Yes. 
7 * had charge of this drum to start it and to stop it? 
. Yes. 


The testimony was here closed. 


183 Whereupon defendant’s counsel renewed his motion that 
the court direct a verdict for the defendant on the evidence 
as it now stands, on the same grounds as before. 


The court denies the motion. 
Defendant’s counsel excepts. 


Whereupon the counsel for the defendant prayed and requested 
the said judge to charge and instruct the jury aforesaid as follows, 
to wit: 

First. That in the management and operation of the hoisting ap- 
1 Gerraghty and O’Brien were the fellow servants of the plain- 


But the said judge refused to so charge and instruct the jury 
aforesaid as requested aforesaid ; and to such refusal the counsel for 
said defendant did then and there, on behalf of the said defendant, 


ex 

And the said counsel for the defendant further prayed and re- 
2 the said judge to charge and instruct the jury aforesaid as 
ollows, to wit: 

Second. That if there was negligence on the part of O’Brien, and 


also of Gerraghty, in the operation of the hoisting apparatus and 
the use of the fall which — and the plaintiff's injury resulted 
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from such negligence, or that of either of them, they being 
184 his fellow servants, he cannot recover against the defendant, 

whether the plaintiff was guilty of contributory negligence 
or not. : 

But the said judge refused to so charge and instruct the jury afore- 
said as requested aforesaid, and to such refusal the counsel for the 
said defendant did then and there, on behalf of the said defendant, 
except. : 

And the said counsel for the defendant further prayed and re- 
uested the said judge to charge and instruct the jury aforesaid as 
ollows, to wit: 

Third. That O’Brien was a fellow servant of the plaintiff, and if 
the injury was occasioned solely by his negligence the plaintiff can- 
not recover. 

But the said judge did not charge and instruct the jury aforesaid 
in the language as requested aforesaid, or otherwise than as said re- 
quest is included in and covered by his charge to the jury as here- 
inafter given ; and to such refusal the counsel for the said defend- 
ant did then and there, on behalf of said defendant, except, and did 
also then and there, on behalf of said defendant, except to any mod- 
ification of the language of said prayer and request. 

And the said counsel for the defendant further prayed and 
185 requested the said judge to charge and instruct the jury afore- 
said as follows, to wit: 

Fourth. That Christy Gerraghty was, in the operation of the ap- 
paratus, a fellow servant of the plaintiff, and if the injury was occa- 
sioned solely by his carelessness in operating the apparatus the 
plaintiff cannot recover. 

But the said judge refused to so charge and instruct the jury afore- 
said as requested aforesaid, and to such refusal the counsel for the 
said defendant did then and there, on behalf of said defendant, ex- 
cept. 

‘And the said counsel for the defendant further prayed and re- 
uested the said judge to charge and instruct the jury aforesaid as 
ollows, to wit: | 

Fifth. That if the fall was sufficient in itself and adequate for the 
work when delivered to the workmen, and the injury occu 
through their negligent use of it, the plaintiff cannot recover. 

But the said judge refused to so charge and instruct the jury afore- 
said as requested aforesaid, and to such refusal the said counsel ſor 
the said defendant did then and there, on behalf of said defend ant, 
except. 
And the said counsel for the defendant further prayed and 
186 requested the said judge to charge and instruct the jury afore- 

said as follows, to wit: 

Sixth. That the duty of the company to its employees is dis- 
charged when its agents, whose business it is to supply the apparatus, 
exercise due care in the purchase thereof, and keeping it in a rea- 
sonably safe condition for use. 

But the said judge did not charge and instruct to jury aforesaid, 
in the language as requested aforesaid, or otherwise than as said re- 
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quest is included in and covered by his charge to the jury as here- 

inafter given ; and to such refusal the counsel for the said defendant 

did then and there, on behalf of said defendant, except, and did also 

then and there, on behalf of said defendant, except to any modi- 

fication made in said charge of the language of said prayer and re- 
uest. 

: And the said counsel for the defendant further prayed and re- 
uested the said judge to charge and instruct the jury aforesaid as 
ollows, to wit: 

Seventh. That if when Gerraghty had · put the turns in the ro 


and wet it, it was then in an apparently good condition and fit ſor 


use, provided it was kept from becoming untwisted, and if Gerraghty 
directed O’Brien to keep watch of the rope, and if the turns came 
out again to stop and put them in again; and if thereafter the splice 
of the rope drew out in consequence of the turns coming out 
187 again, O Brien having tailed to see that they were so coming 
out, and by reason of such — the splice the plain- 
tiff received his injury, such injury was the result of negligence of 
a fellow servant, and the plaintiff cannot recover. 
But the said judge refused toso charge and instruct the jury afore- 
said as requested aforesaid, and to such refusal the said counsel for 
the defendant did then and there, on behalf of said defendant, ex- 


cept. 

And the said counsel for the defendant further prayed and re- 
— the said judge to charge and instruct the jury aforesaid as 
ollows, to wit: 

Eighth. That if the plaintiff had been warned by Craven not to 
be under the hatch when a draught was coming up, and if the plain- 
tiff was under the hatch when the tub in question fell on him, he 
cannot recover. 

But the said judge refused to so charge and instruct the jury 
aforesaid as requested aforesaid, and to such refusal the said coun- 
sel for the defendant did then and there, on behalf of said defendant, 
except. : 

And the said judge did then and there charge the said jury, and 

his entire charge was as follows, to wit: 


188 GENTLEMEN OF THE JuRY: This is an action against the 

Cunard Steamship Company to recover damages for an injury 
to the plaintiff received while in the employ of the defendant, caused, 
as it is alleged, by the defendant’s negligence in providing unsafe 
and defective machinery in the work upon which the plaintiff was 
engaged, end which defective machinery it is also claimed, directly 
and without the contributory negligence of the plaintiff, inflicted the 
injury. 

Tt is substantially proved that Carey, the — 1 was, on No- 
vember 3d, 1880, a longshoreman in the employ of the deſendant, 
and was on the evening of that day set to work, with others, in the 
hold of the steamer Batavia, to hoist Liverpool coal from the hold 
to the steerage deck. The coal was shoveled into tubs in the hold, 
and the loaded tubs were lifted to the deck by hoisting gear oper- 
ated by 2 power. Carey’s business was to attach the loaded 

1 


106 THE CUNARD STEAMSHIP COMPANY (LIMITED) vs. 


tubs to the hoisting rope, and to detach the descending empty tubs 

from the hoisting rope and to guide them to the shovelers. The 

rope which was lifting a full tub parted or broke; the tub of coal 

— upon the plaintiff's leg and caused a compound comminuted 
cture. 

Carey was carried to the hospital, where he suffered very great 

in for about five months; his life was in very great danger; he 

nally became a * for life, with a stiff knee joint and his in- 
jured leg four and a half inches shorter than the other. The extent 
of the injury, the extent of his suffering, and the serious and 
189 permanent consequence of the fracture are not in dispute. 
The first point in the case is whether Carey contributed to 
the injury by any negligence of his own; for if he, by his own neg- 
ligence, directly contributed to the injury, although it was caused 
by the negligence of another, he cannot recover. If he could, by 
the exercise of ordinary care on his part, have avoided the injury 
he cannot recover. 

I am requested to charge you, and do so, that if the plaintiff (that 
is, Carey) in his work failed to exercise the care and caution which 
a prudent man would exercise under the same circumstances, and 
but for which failure he would not have been injured, he cannot re- 
cover, notwithstanding the defendant was negligent. 

The negligence which it is claimed existed on his part was the 
standing under the hatchway when the tubs were ascending and 
descending, and which it is said he had been warned not to do, 
because it was a dangerous place. I do not understand that the de- 
fendant’s superintendent, Mr. Craven, warned the workmen not to 
stand in the hatchway because there was danger of falling tubs, but 
because there was danger of fulling.lumps of coal, which might be 
jostled from the tubs in their ascent; and the plaintiff insists that 

e was not under the hatchway, but on the edge of it, and just in 
the place where the exigences of his work compelled him to be, and 
in a safe place, unless it should become unsafe by the negligence of 
the defendant, which the caution of the plaintiff was powerless to 

guard against. | 


190 If the plaintiff is sent to work in a place where serious | 


calamities might naturally be expected to arise, and where 
dangerous accidents might be naturally expected to happen, then 
he is called upon either not to go there or to exercise extra precau- 
tion, or else to bear unrewarded the consequences. But if he was in 
a safe place from any such injury unless that injury should be 
effected by the unforeseen and not naturally to be anticipated negli- 
gence of the defendant, then he is called upon to exercise only ordi- 
nary care. And the plaintiff claims from the testimony of Christo- 
eer Gerraghty that the plaintiff was in no fault in standing where 
e did, the point being that at this time of the execution of the 
work, when the coal had almost all been taken from the hold, as 
the tub descended it became necessary to guide it to the workmen 
who were shoveling in the wing of the hold, and that Carey reached 
out his hand or stepped forward under the hatchway, took hold of 
the tub by the edge, and guided it to or attempted to guide it to 
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where the shovelers were at work; that is, in the wing of the ship’s 
hold in which Carey originally stood. In that part of the case the 
plaintiff calls your attention to the testimony of Gerraghty when he 
says that it was necessary for Carey to step out under the hatch to 
catch the empty tub, and that if he had waited until the loaded tub 
went up perhaps the empty tub would have landed, and he could 
not get it where he wanted it. 

I do not think that the circumstances of this case call upon me to 

dwell longer upon upon this point. 
191 The next and important point in the case is whether the 
injury was caused by the negligence of the defendant in pro- 
viding an unsafe rope or in — the rope after it had become man- 
ifestly unsafe, by its agents, to whom the duty of selecting safe ap- 
— and controlling the use of and rejecting unsafe ones had 
n intrusted. 

As a general rule, the law does not impose upon oe a lia- 
bility for injuries to servants which happen by the negligence of 
co-servants engaged in the common employment in which tke in- 
jured party is engaged, although the negligent servant may be of 
a grade superior to that of the injured person, or his foreman in the 
common business. * 

But the law also requires that employers shall personally exercise 
ordinary care in regard to the safety of the machinery and tackle 
which the workmen must use, and are responsible when an injury 
happens by the use of unsafe machinery which the employer knew, 
or by the exercise of ordinary care would have known, was unsafe 
and the employee did not know of the defect from his inability to 
examine or know about the machinery. 

The employer is not an insurer or guarantor of safety; he is re- 

uired to exercise the care which prudence requires in providing 
the servants with machinery reasonably and adequately safe for 
use by the latter. And the employer is not bound to furnish the 
safest or best apparatus for the use of his workmen, nor apparatus 
of any particular character, nor is he obliged to maintain it up to 
its maximum strength. But, as I told you, he is obliged to 
192 exercise the care which prudence requires in providing the 
servant with machinery reasonably and adequately safe for 
use by the latter; and when the employer isa — — which 
acts through agents, it is responsible for the negligence of those 
agents, who are intrusted with the duty of selecting the machinery 
and of exercising, after it is selected, a controlling and governing 
* aud rejection when the selected machinery becomes un- 
safe, and they know. or ought, in the exercise of ordinary care to 
know, of its unsafety. 

For example, in the case at bar it is manifest that Mr. Craven, 
who says that he was the manager of the defendant’s coal business 
at that dock, with the power or hiring and discharging men, and 
with the duty of seeing that the falls and appliances of this charuc- 
ter upon the dock were right, is an agent of the character which I 


have described. 
To come nearer to the facts in the case, it is admitted that Carey 
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did not know and could not have known of any defect in the rope 
from his station and his employment. 

(I have written the following before I heard the argument of the 
learned counsel for the plaintiff,and I think I will read it as I wrote 
it originally, although it is trenching somewhat upon the positions 
which he took in his argument.) 

It may, furthermore, in my opinion, be considered as a fact that 
the rope was a spliced rope, and that the injury happened by the 
untwisting and drawing apart of the portion of the rope which was 

spliced. In my opinion, gentlemen, it is so manifestly the 
193 preponderance of the evidence that this was a spliced rope, 

and that the injury happened by the parting of the portion 
which was spliced, that I do not think it is desirable to balance the 
testimony before you upon that point. 

The plaintiff takes two positions: First, that the rope was unsafe 
when selected from the store-room ; secondly, that if safe when se- 
lected, it became thereafter unsafe, and was carelessly permitted by 
Gerraghty to remain in a rvy me position. . 

And upon the first point: The . says that a spliced rope 
in 8 drawn through blocks will naturally chafe, and will also 
natural 1 that this rope had been used in a fall twice aſter 
having been spliced; that it became chafed so as to obvious to 
O'Brien in an hour after he commenced to use it, and that Cra ven 
knew or saw that it was a spliced rope. And the plaintiff further 
says that, from its condition when first examined by O’Brien (that 
is, at the time which he calls eight o’clock, or supposed it was after 
eight o’clock—whenever it was) it must have been defective to the 
eye of a person who looked at it with ordinary care when it was 
selected for the night’s work, or that otherwise it would not have 
deteriorated so much. 

The fact upon which the plaintiff relies is that it did pull apart 
about half-past ten o clock; that O’Brien says it was chafed about 
eight o’clock, and that confessedly the turns were loosened when 

O’Brien called Gerraghty, whenever that was—eight or nine 
194 o' clock, as the case may be, and that therefore it must have 
been in a visibly unsound condition at five or six o’clock. 

The defendant relies, on the other hand, upon the testimony of 
the storekeeper, of the rigger, and of Craven, that the rope was a Fend 
one when selected; and the defendant says that the strength of the 
testimony is that the rope was a good rope, and would continue to 
have been if the turns were permitted not to have become untwisted. 

In my view of this case, gentlemen, the important point in' the 
case is the one to which I shall now call your attention. I do not 
presume to decide upon this question of fact which I have just sub- 
mittted to your consideration. But I conceive that the important 
feature in the case is the one to which I am now coming, and that 
is: That the plaintiff says that if the rope was a good rope in the 
first place it soon became unsafe, and that its unsafety was known, 
or ought to have been known, by the agent, Gerraghty, to whom, in 
the absence of Craven, was intrusted the governing and controlling 
supervising and rejection of unsafe machinery. 
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Now, in the first place, in examining this point, it is necessary to 
ascertain what Gerraghty's authority was. ' 
—— Craven was such an agent as J have described, who 
had controlling authority in regard to the tackle and machinery 
upon the dock, and if he had been present, and had been notified of 
defects, and had been guilty of negligence, the liability of the com- 
y would have been plain. But it is said by the defendant 
195 that Gerraghty was a mere foreman of men, and had no more 
responsibility in respect to the tackle than O’Brien. It is sub- 
stantially manifest that Craven was absent the latter part of the 
evening; whether he was absent when this matter was first called 


to Gerraghty’s attention, is, perhaps, a matter of some doubt. If the 


matter was first called to Gerraglity’s attention at eight o' clock, then 
Craven was there; if the matter was called to his attention at nine 
o’clock or thereafter, then Craven was not there, always provided 
that Craven was right in the point that he went away at nine o’clock, 
and not earlier. 

The only information that we have as to Gerraghty’s powers in 
the absence of Craven, comes from Craven and from Gerraghty him- 
self. In Craven’s presence Gerraghty is a mere foreman, with no 

wer of discharging men or rejecting machinery. That is obvious. 

ut what is he in Craven’s absence? Craven says: “ In the absence 
of myself and Storey, —＋ would have thé right to hire and 
discharge men and look after the falls and things on the dock.” 
* * If I had thought it was neoessary to put in a new 
ro should have done it.“ That is the only testimony upon the 
subject, and therefore, gentlemen, there is no need of your balancing 
testimony, but simply to find out, from what these two persons say, 
what the authority of Gerraghty was. 

Well, now assuming, to use a terse expression, that he “stood in 


the shoes” of Craven, and that Craven was absent, let us go forward 


and find out what his conduct was—negligent or otherwise. 
196 If, gentlemen, he was no more than he was when Craven was 
present, then his knowledge is not the knowledge of the com- 


ny. 
P The plaintiff says that the admitted danger to spliced ropes is that 
of untwisting, and that caution is to be used not to have them un- 
twist. Now, gentlemen, I will turn your attentiun to the testimony 
of three persuns who were present upon the scow, and who knew, or 
are supposed to kuow, in regard to this rope, viz., O’Brien, Redmond, 
and Garraghty. 

O’Brien’s testimony: 

“T told Gerraghty that the rope looked bad (this was, as he said, 
about eight o’clock); looked as though it would not last. He told 
me to go ahead. He came down an hour after, and I told him that 
it looked worse; that I was afraid it might carry away. Whether 
he steeped the rope—that is, dipped the bight of the rope in water— 
the first time I spoke, or the last time, I can’t remember. A short 
time after the last talk the rope broke.” 
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Now we turn to Joseph Redmond’s testimony: 


“Gerraghty came on the scow a little after eight o'clock. Before 
he — my attention had been called to the rope. The turns 
were coming out of it; nothing else the matter at that time. O’Brien 
told Gerraghty that the fall was not fit for business, or something to 
that effect. Gerraghty told O’Brien to look out for the fall, and, if 

it wanted turns, to put them iu. My attention wasn’t called 
197 rs the fall again. t was about two hours before the acci- 

ent.” : 


Now we will see what Gerraghty says: 


“T went on the scow that night about nine and a half o'clock; 


saw O’Brien, Redmond, and Higgins. O’Brien told me: Look at 
that fall.’ The part of the fall to which he referred was not then in 
the scow. He told me that the fall did not look very well; the 
turns were out of it. I saw nothing else the matter. I took the 
fall off the drum; I put the turns in it, and wet it to make the 
turns harder. 1 put the fall on the drum and told O’Brien to 
look out for the fall, and if the turns got out to put them in. O’Brien 
spoke to me about the rope but once. After I left the scow after the 
talk with O’Brien I did not go back again, that I remember. I was 


on the vessel. I was called to the scow to look at the fall. I think 


O’Brien first spoke tome. The first that was said was to look at that 
fall; I looked at it.” 


Now, — the plaintiff says it is manifest, from the testi- 
mony of O’Brien and Redmond, that the rope was in bad condition, 
and was in danger of untwisting, and that Gerraghty did not appre- 
ciate the danger, and was satisfied with simply twisting the turns, 
replacing the rope, and going away; that the calamity which fol - 
lowed showed that the rope was in a dangerous condition by reason 
of untwisting or liability to untwist; and, next, that if Gerraghty’s 

testimony is true, and he left the rope, simply saying to O'Brien 
198 if it become untwisted put the turns in, and did not return 

to watch it, and the calamity happened, that is Gerreghty’s 
neglect; that the sphere of Gerraghity’s duties that evening was a 
narrow one; that he had only to occupy himself on the scow and 
on the steerage deck and in the hold of the steamer; that this was 
not the case of an agent who is compelled to go away to a distance 
and to leave the work in charge of some one else; that the im- 
portant duty of the hour was to see that the rope did not untwist, 
and that when he went away upon the vessel and did not return, 
content to entrust the matter to an ordinary workman, and the 
calamity happened through the workman’s neglect, it is the fault 
of Gerraghty, because he had no business that night to abandon 
the oversight of the rope in the condition in which it was when he 
saw it. 


ropes is a common occurrence in the course of this business; that 
there is no danger from untwisting if precautions are taken to re- 
twist, and that when Gerraghty told O’Brien to look out for the rope 


t 
The defendant says, on the other hand, that untwisting of spliced 
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and retwist it, he had entrusted a simple matter to O’Brien, which 
did not demand the exercise of much thought, and that Gerraghty 
had then done all that was his duty to do. 

These are the two theories or sets of arguments which the coun- 
sel present to you, and if you think that the rope was in a good con- 
dition when it went upon the fall and thereafter became in a bad 

condition, which Gerraghty, then being in the shoes of 
199 Craven, and, in the absence of Craven, knew, and which he 

ought to have attended to himself and which he did not at- 
tend to, and the accident happened in consequence of his negli- 
gence, then the plaintiff has made out his case. 

If, on the other hand, you think that Gerraghty did all that was 
his duty to do, and that this was a simple matter and a matter 
which required no care and which it was a safe thing to entrust to 
the hands of O’Brien, if he did entrust it to his hands, then another 
conclusion will naturally follow—that is, that he was not guilty of 
negligence. 

mething was said in regard to what conclusion you were to 
draw from the fact that the damaged rope is not in court. After 
su ing to you that it is a circumstance which you are permitted 
to look at, I wish to say also that, in view of the fact that no suit 
was brought or claim made for more than a year after the accident, 
it is a circumstance from which, on the other hand, no injurious con- 
clusion against the company may naturally be drawn. 

Now, gentlemen, in regard to the question of damages, if you 
come to that, there is no rule that I can lay down to you—that is, 
no exact rule—that can be laid down to you upon the.question of 
damages. The plaintiff gives mea good one. In estimating the 
damages sustained by the plaintiff, the py may take in cunsidera- 

— pain and suffering, physical and mental, which the evidence 
shows he has suffered as a consequence of his injuries; also the 
character of the injury and its permanency, and its effect 
200 upon the plaintiff’s capacity to labor and earn money in the 
future. All I can say to you, gentlemen, upon the matter of 
damages, if you come to that question, is that you are called upon 
to dea} justly, and to give just jus damages. It would not be fair 
for you to give damages in view of this consideration ; what would 
I—what would you, take to go through the suffering, the pain, the 
chances of death, the permanent injury, which this man has gone 
through? Why, gentlemen, the fortunes of the richest man of you, 
you would not take in exchange for the probabilities of death which 
this man went through. You know that you would not dwell upon 
the subject a moment. Therefore you are to look at the matter 
calmly and reasonably, and give him what you consider just dam- 
ages; but not extravagant, not vindictive, not exorbitant, damages; 
but as jurors, to whom the duty of — between these parties is 
entrusted, all I can say to you is, deal justly between them. 

Thereupon counsel for the said defendant did then and there ex- 
cept to that portion of the charge of the judge to the jury as fol- 
lows, to wit: 

“I do not understand that the defendant’s superintendent, Mr. 
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Craven, warned the workmen not to stand in the hatchway because 

there was danger of falling tubs, but because there was danger of 

falling lumps of coal which might be jostled from the tubs in their 

ascent ;” and said counsel then and there, in connection with said 

portion of said charge, requested the judge to charge the jury afore- 
said as follows, to wit: 

201 That it was immaterial what. the danger was, if the direc- 
tion was that wef were not to stand under the hatch. 

But the judge refused to charge the jury as requested aforesaid ; 
to which refusal counsel for the defendant did then and there, on 
behalf of said defendant, except. 

Counsel for the defendant also excepted to that portion of the 
charge of the judge to the jury aforesaid as follows, to wit: 

“ But if he was in a safe place from any such injury, unless that 
injury should be effected by the unforeseen and not naturally to be 
anticipated negligence of defendant, then he is called upon to ex- 
ercise only ordinary care.” 

Counsel for the defendant also excepted to the portion of the 
charge of the judge to the jury as follows, to wit: 

That the employer “is obliged to exercise the care which pru- 
dunce requires in providing the servant with machinery reasonabl 
and adequately safe for use by the latter,” the exception having ref- 
— solely to the word “adequately” in said portion of said 
charge. 

Counsel for the defendant also excepted to the portion of the 
charge wherein the judge instructed the jury that “Craven was an 
agent of the defendant, entrusted with the duty of selecting the 
machinery, and of exercising, after it is selected, a controlling and 

governing supervision, and rejection when the selected ma- 
202 chinery becomes unsafe, and knew, or ought, in the exercise 
of ordinary care, to know of its unsafety.’ 

Counsel for defendant further requested and prayed the judge to 
charge the jury aforesaid as follows, to wit: 

That the jury cannot draw the conclusion that from the appear- 
ance of the rope when O’Brien noticed it it was insecure at the time 
when it was furnished, and that the plaintiff’s claim in that respect 
is unfounded. 

But the judge refused to so charge the jury aforesaid as requested 
aforesaid ; to which refusal the counsel for the defendant did then 
and there, on behalf of the said defendant, except. 

Counsel for the defendant also excepted to that portion of the 

— wherein the judge instructed the jury as follows, to wit: 

“That is the only testimony upon the subject, and therefore, gen- 
tlemen, there is no need of your balancing testimony, but simply to 
find out, from what these two persons (Craven and Gerraghty) say, 
what the authority of Gerraghty was.” 

Counsel for the defendant also excepted to the portion of the 

charge of the judge to the jury as follows, to wit: 
203 “If you think that the rope was in a good condition when 
it went upon the fall and thereafter became in a bad condi- 
tion, which Gerraghty, then being in the shoes of Craven, and in the 
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absence of Craven knew, and which ‘he ought to have attended to 
himself, and which he did not attend to, and the accident happened 
in consequence of his negligence, then the plaintiff has made out his 
case.” 

Counsel for the defendant also excepted to the portion of the charge 
of the judge to the jury as follows, to wit: 

“Tf, on the other hand, you think that Gerraghty did all that was 
his duty to do, and that this was a simple matter which required no 
care and which it was a safe thing to entrust to the hands of O’Brien, 
if he did entrust it to his hands, then another conclusion will nat- 
urally follow—that is, that he was not guilty of „ 

And the said judge, under the charge, and with the directions 
aforesaid, inter alia, left the aforesaid issues and the evidence so given 
on the trial thereof as aforesaid to the said jury, and the said jury 
then and there gave their verdict for the said plaintiff for fifteen 
thousand dollars damages. 

And inasmuch as none of the said exceptions so offered and made 
to the opinion and decision of the said judge do 2 upon the 
record of the said trial, therefore, on the prayer of the said defend- 

ants, by their counsel, the said judge hath to this bill of ex- 
204 ceptions put his seal, according to the statute in such case 
made and provided, this twenty-ninth day of December, in 
the year one thousand eight hundred and eighty-two. 
N. SHIPMAN, Judge. [L. s.] 


205 U. S. Circuit Court, Southern District of New York. 


Tue CunaRD STEAMSHIP ComPpANy (Li1TeEp), Plaintiff in Frror, 


v8. 
Patrick Carey, Defendant in Error. 


Know all men by these presents that we, Ira Bursley and Geo 
C. Magoun, are held and firmly bound unto Patrick Carey in the 
sum of twenty thousand dollars, lawful money of the United States 
of America, to be paid to the said Patrick Carey, his executors, ad- 
ministrators, or assigns ; for which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 


jointly and severally, firmly by these presents. 
: Sealed with our — Dated the first day of February, one thou- 


sand eight hundred and eighty-three. 
Whereas judgment hath heretofore, on the twenty-ninth 
206 day of January, in the — one thousand eight hundred and 
eighty-three, been rendered by the circuit court of the United 
States in a certain suit therein pending, wherein Patrick Carey was 
laintiff and The Cunard Steamship Company (Limited) was de- 
endant, in favor of said plaintiff and against said defendant, for the 
sum of fifteen thousand two hundred and eighty-five dollars, 
and the said defendant has prosecuted a writ of error to the Supreme 
Court of the United States to reverse the said judgment : 
Now, therefore, the condition of this obligation is such that if the 
above-named defendant shall prosecute its said writ of error to effect, 
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and answer all damages and costs if it shall fail to make good its 
plea, then this obligation shall be void; other- the same shall be 


and remain in full force and virtue. 
IRA BURSLEY. SEAI.. 
GEO. C. MAGOUN. ISRAL. 


Sealed and delivered in the presence of— 
Dr. s.] S. G. LEATHEM. 


207 So THERN District or NEW YorK, 88: 


Ira Bursley, one of the subscribers to the foregoing bond, being 
duly sworn, says: That he is a resident of the city of New York, 
county of New York and State of New York, and a freeholder with- 
in this State, and is worth the sum of forty thousand dollars, over 
and above all his debts and liabilities which he owes or has incur- 
red, and exclusive of property exempt by law from levy and sale 


under an execution. 
IRA BURSLEY. 


Sworn to before me, this first day of February, 1883, and resworn, 


after alteration, on the 7th day of Feb’y, 1883. 
IL. s.] S. G. LEATHEM, 


(113) Notary Public, New York Co. 


SouTHERN District oF New YorK, 88: 


George C. Magoun, one of the subscribers to the foregoing bond, 
5 aed duly sworn, says: That he is a resident of the city of 
208 New York, county of New York and State of New York, and 
a freeholder within this State, and is worth the sum of fort 
thousand dollars, over and above all his debts and liabilities whic 
he owes or has incurred, and exclusive of property exempt by law 
from levy and sale under an execution. 
GEO. C. MAGOUN. 


Sworn to before me, this Ist day of February, 1883, and resworn, 
after alteration, on the 7th day of February, 1883. S. G. L. 
II. s.] S. G. LEATHEM, 
(113) Notary Public, New York Co. 


STaTE oF New Vonxk, \ 1 
Southern District of New York, {°° 


On this first day of February, 1883, before me personally came 
Ira Bursley, and 13 after alteration of the bond, on the 
seventh day of Feb’y, 1883, and George C. Magoun, to me known 
and known to me to be the same individuals described in and who 

executed the foregoing bond, and severally acknowledged 
209 that they executed the same for the uses and purposes therein 
mentioned. S. G. L. 
DL. s.] S. G. LEATHEM, 
(113) Notary Public, New York Co. 
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The foregoing bond is hereby approved as to form, amount, and 
sufficiency of the sureties, said sureties having justified. . 
Dated New York, February 7th, 1883. 
HERMAN H. SHOOK, 
Att’y for Def i in Error. 


The foregoing bond is hereby approved as to form, amount, and 
sufficiency of the sureties. 
Feb’y 8, 1883. | 

. | WM. J. WALLACE. 


Endorsed: U.S. circuit court, southern district of New York. Ira 
Bursley and George C. Magoun to Patrick —＋ 4 Bond. Owen & 
Gray, attorneys & counsellors, 71 Wall street, N. V. city. U. S. cir- 
cuit court. Filed Feb’y 8, 1883. Joseph M. Deuel, clerk. 


210 Uxrrxp States or AMERICA, 88: 


To Patrick Carey : 


You are hereby cited and admonished to be and apperr at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to the writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the second circuit and the southern district of New York, wherein 
The Cunard Steamship Company (Limited) is plaintiff and you are 
defendant in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be co , and 
speedy justice should not be done to the parties in that behalf. 
Witness the honorable William J. Wallace, judge of the circuit 
court of the United States for the southern district of New York, 
and one of the justices of suid circuit court, this 8th day of Febru- 
ary,in the yearof our Lord one thousand eight hundred and eighty- 
three and of the Independence of the United States the one hundred 


and seventh. 

WM. J. WALLACE. 
211 Srate or New York, et : 
Southern District of New Forłk,, 


—— — being duly sworn, deposes and says: That on the — 
day of ——, 1883, at the city of New York, he served the foregoing 
citation on H. H. Shook, the attorney for the defendant in error, by 
showing him the foregoing citation and delivering to and leaving 
with him a copy thereof. 


Sworn to before me, this — day of ——, 1883. 


‘\ 


212 [Endorsed :}] (In pencil: E. & A. A. 398.) U. S. circuit 
court, southern district of New York. The Cunard Steam- 
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ship Company (Limited), plaintiff in error, vs. Patrick Carey, de- 
fendant in error. Citation. Owen & Gray, attorneys for pl’ff in 
error, 71 Wall street, N. V. city. Due service of the within citation 
is hereby admitted. Feb’y 8th, 1883. Herman H. Shook, atty for 
deft in error. U. S. circuit court. Filed Feb. 8, 1883. Joseph M 


Deuel, clerk. 

Endorsed on cover: S. New York C. C. U. S. No. 266. The 
Cunard or Company (Limited), plaintiff in error, vs. Patrick 
Carey. Filed 28th August, 1883. | 
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Supreme Court of the Muited States. 


* 


THE CUNARD STEAMSHIP COMPANY, 
Limited, : 


Plaintiff in Error, oe 

| October Term, 1885. 
nh Number 266. 
PaTRICK CAREY, 


Defendant in Error. 


a 


Brief of Plaintiff in Error. 


This is a writ of error brought by the defendant below, 
to review a judgment of the Circuit Court of the United 
States for the Southern District of New York, entered 
upon the verdict of a jury in favor of the plaintiff. The 
action was brought in the Superior Court of the City of 
New York to recover damages för personal injuries re- 
ceived by the plaintiff through the alleged neglect of the 
defendant. 

It was, upon defendant’s petition, duly removed to the 
Circuit Court, where a trial was had before the Honor- 
able Nathaniel Shipman and a jury, which resulted in a 
verdict for the plaintiff. 


2 
Pleadings. 


The complaint alleged that on November 3d, 1880, the 
plaintiff was engaged in defendant’s service, and was 
working in the hold of its steamship Batavia, hooking 
coal-tubs to the hoisting apparatus; that the defendant 
provided and used unsafe and defective hoisting appa- 
ratus, of which it had notice; and that by reason of 
such defectiveness the rope forming part of the appa- 
ratus broke, whereby the coal-tub attached thereto fell 
upon the plaintiff, without any fault on his part (Com- 
plaint, fols. 7 and 8). 

The answer denied the charges of fault alleged against 
the defendant, and also denied that the plaintiff was 
free from neglect (Answer, fol. 12). 


Material Facts. 


Patrick Carey had been in the employ of the Cunard 
Steamship Company for two years as longshoreman, 
and on the evening of November 3d, 1880, was sent. 
with others, into the hold of the steamship Batavia to 
assist in shifting coal from that place to the steerage 
deck above. The particular work assigned to him was 
that of hooking full tubs to the hoisting apparatus, for 
the purpose of having them raised, and of unhooking 
empty tubs when they had descended; and his duty re- 
quired him to be stationed at the edge of the hatch, on 
the in shore side of the ship, or that nearest the dock, 


where all of the coal was which the men were engaged 


in shifting. 

Two falls were in use on the hoisting apparatus, each 
operating a tub, one of which ascended while the other 
descended, and a man named Henretty was stationed in 
the hold, on the opposite side of the hatch to Carey, 
whose duties were similar to those of Carey. Each 
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attended to the tub ascending and descending on his 
side of the hatch. 

Each fall was rigged to a block on a gaff or 
boom over the hatch, and ran from thence through 
a block or davit at the side of the ship, from thence 
through a block on the end of a scow alongside the 
ship, and from thence to a drum inside the house on 
the scow. The drums were turned by an engine on the 
scow, and the drum which operated the particular fall 
in question was in charge of a man named O’Brien. 
The other drum was in charge of a man named Higgins, 
and the engine on the scow was in charge of a man 
named Redmond. 

The superintendent of the dock, having general 
authority over all matters connected therewith, was 
named Storey. Under him was a foreman steve- 
dore, Craven, who had charge of loading and un- 
loading the ships, who hired and discharged all long- 
shoremen, set them to work, and exercised supervision 
over all things connected with that work. Under 
Craven were bosses of different gangs, among whom 
was Christopher Gerraghty, the boss of the coal gang, 
who had charge of the men, to see that they did their 
duty. The care and repair of the apparatus used by 
the inen were in charge of the storekeeper, David 
Smith. The placing of the apparatus in position for 
work was in charge of the rigger, Graham. 

On the evening in question Craven directed Graham 
to rig the falls for the purpose of hoisting out the coal. 
He went to the store-house and selected a fall, i. e., a 
rope, from among others; told Short, another rigger, to 
place it in position and superintended that job. It was a 
spliced rope, such as are commonly used for that pur- 
pose. 

Craven sent ten men into the hold to get out the coal, 
and stationed one on each side of the hatch in the hold, 
and one on each side of the hatch on the steerage deck. 
The men commenced work between six and seven o’clock 
and worked until about half-past ten. At that time Carey 
had hooked his tub, loaded with coal, to the fall, and it 
had ascended nearly to the steerage deck. He then 
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slepn24 out from under the deck at the edge of the hatch, 
and stepped across the hatch directly under the loaded 
tub, in order to reach the empty tub descending on the 
opposite side of the hatch. While in this position the full 
tub, which he had sent up, fell upon him. 


Craven had remained on the dock attending to his 
duties until about nine o’clock, when he went home, 
leaving Gerraghty in charge of themen. Down to the 
time Craven left, no notice had been given to him by 
any one as to the condition of any of the apparatus. 
Sometime after eight o’clock, O’Brien, before whom a 
considerable portion of the rope was constantly in sight, 
first noticed that something was the matter with the rope 
which he was operating. It was his duty to watch the 
rope. to work it carefully, to take care of it if the turns 
or twists came out of it, viz., to retwist it, and to report 
its condition if unfit for work for any reason. He did 
nothing, neither stopped his drum, attended to the rope 
himself, nor reported its condition, until Gerraghty, who 
had been notified by some one concerning the rope, came 
down upon the scow some time afterwards. O’Brien 
then spoke to Gerraghty concerning the rope. Gerraghty 
took the rope off the drum and put back the turns or 
twists which had come out, dipped the rope in the water 
and put it back on the drum, and when he left the scow 
directed O’Brien to look out fur the rope, and, if the turns 
came out again, to take it off and put them in. O’Brien 


continued to operate the rope, and saw that it was get- 


ting worse, but did nothing himself to correct its vondi- 
tion; he neither stopped the drum nor attended to the 
rope, nor gave notice. O’Brien says that he spoke to 
Gerraghty a second time about the condition of the rope, 
but does not say what was done or said by Gerraghty 
at that time. He does not remember whether Gerraghty’s 
action with regard to the rope was on the first or second 
occasion of his speaking to him, except that he 
does say that Gerraghty directed him to put the 
turns in the rope if they came out again. This, 
however, O’Brien failed todo. He continued to hoist 
with the rope, and sometime afterwards the splice drew, 
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by reason of the rope untwisting, and the disaster fol- 
lowed. 

It is customary to use spliced ropes for ou purpose 
of hoisting, and the splice in and of itself constitutes no 
defect, and in no manner weakens the rope for use. It᷑ is 
also usual for the turns or twists to come out of the rope 
while being operated single, by reason of the motion of 
the drum or the revolving of the articles hoisted, which 
necessitates watchfulness and care on the part of those 
operating the falls to see that the turns do not come out 
to the detriment of the rope. The rope in question was 
good and sufficient for the purpose when the work com- 
menced that evening. 

The plaintiff had been directed not to go under the 
open hatch when a load was ascending, and had also 
been repeatedly warued against doing the same thing. 

The tub fell by reason of the drawing of the splice, 
caused by the rope untwisting. 

The Court refused to direct a verdict for the defsüdant, 
but left the jury to decide upon uncontradicted testi- 
mony, first, whether or not the plaintiff was guilty of 
contributory negligence; and, second, whether or not 
Gerraghty was a fellow workman with the plaintiff, or 
the representative of the defendant, for whose negli- 
gence the defendant would be liable. 


The Court further charged the jury that the rope was 
a spliced rope; that the injury occurred by the untwist- 
ing and drawing apart of the portion that was spliced 
(fols. 192-3); that the important duty of the hour was to 
see that the rope did not untwist (fol. 198); and that, if 
the rope was in good condition when it went upon the 
fall, and thereafter became in bad condition, which 
Gerraghty knew, and should have attended to himself 
and did not, and the accident happened in consequence, 
the defendant was liable (fols. 198-9). 
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I.—The Court refused to direct a verdict for the de- 
fendant when it should have directed such verdict on the 
grounds: 

First.—That the plaintiff was guilty of negligence 
contributing to his injury. 

Second.—That the evidence failed to establish negli- 
gence on the part of the defendant; and, 

Third.—That the injury was occasioned through the 
negligence of a fellow servant (fols. 95, 183). 


II.—The Court refused to charge that in the manage- 
ment and operation of the hoisting apparatus, Ger- 
raghty and O’Brien were the fellow servants of the 
plaintiff, when it should so have charged (fol. 183). | 


III.—The Court refused to charge that if there was 
negligence on the part of O’Brien and also of Gerraghty 
in the operation of the hoisting apparatus and the 
use of the fall which parted, and the plaintiff's injury 
resulted from such negligence, or that of either of them, 
they being his fellow servants, he cannot recover against 
the defendant whether the plaintiff was guilty of con- 
tributory negligence or not, when the Court should so 
have charged (fols. 183-4). 


IV.—The Court refused to charge that O’Brien was a 
fellow servant of the plaintiff, and if the injury was oc- 
casioned solely by his negligence, the plaintiff cannot 
recover, when the Court should so have charged (fol. 
184). 


V.--The Court refused to charge that Cristy Gerragh- 
ty was, in the operation of the apparatus, a fellow ser- 
3 vant of the plaintiff, and if the injury was occasioned 
= solely by his carelessness in operating the apparatus, 
3 the plaintiff cannot recover, when the Court should so 
have charged (fol. 185). 
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VI.—The Court refused to charge that if the fall was 
sufficient in itself, and adequate for the work when de- 
livered to the workmen, and the injury occurred through 
their negligent use of it. the plaintiff cannot recover, when 
the Court should so have charged (fol. 185). 


VII.--The Court refused to charge that the duty of 
the company to its employees is discharged when its 
agents. whose business it is to supply the apparatus, ex- 
ercise due care in the purchase thereof, and keeping it in 
a generally safe condition for use, when the Court should 
so have charged (fol. 186). 


VIII.—The Court refused to charge that if when 
Gerraghty had put the turns in the iope and wet it, it 
was then in an apparently good condition and fit for 
use, provided it was kept from becoming untwisted; and 
if Gerraghty directed O’Brien to keep watch of the 
rope, and if the turns came out again, to stop and put 
them in, and if thereafter the splice of the rope drew 
out in consequence of the turns coming out again, 
O’Brien having failed to see that they were so coming 
out, and by reason of the drawing of the splice the 
plaintiff received his injury, such injury was the result 
of the negligence of a fellow servant, and the plaintiff 
cannot recover, when the Court should so have charged 
(fols. 186-7). 


IX.—The Court refused to charge that if the plain- 
tiff had been warned by Craven not to be under the 
hatch when a draft was coming up, and if the plaintiff 
was under the hatch when the tub in question fell on 
him, he cannot recover, when the Court should so have 


charged (fol. 187). 


X.—The Court charged: I do not underetand that 
the defendant’s superintendent, Mr. Craven, warned the 
workmen not to stand under the hatchway because 
there was danger of falling tubs, but because there was 
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danger of falling lumps of coal which might be jostled 
from the tubs in their assent,” when the Court should 
have charged that it was immaterial what the danger 
was if the direction was that they were not to stand 
under the hatch, which the Court refused to charge 


(fols. 189, 200-1). 


XI.—The Court charged that if the plaintiff was in a 
safe place from any such injury unless that injury 
should be effected by the unforeseen and not naturally 
to be anticipated neglect of the defendant, then he 1s 
called upon to exercise only ordinary care, when the 
Court should not so have charged (fols. 190, 201). 


XII.—The Court charged that Craven was an agent of 
the defendant and intrusted with the duties of selecting 
machinery, and of exercising after its selection a con . 
trolling and governing supervision, and rejection when 
the selected material becomes unsafe, and when he knew, 
or ought in the exercise of ordinary care to have known, 
of its unsafety, when the Court should not so have 


charged (fols. 192, 201). 


XITI.—-The Court refused to charge that the jury can- 
not draw the conclusion that from the appearance of 
the rope when O’Brien noticed it, it was insecure at the 
time when it was furnished, and that the plaintiff's 
claim in that respect is unfounded, when the Court 


should so have charged (fol. 202). 


XIV.—The Court charged: ‘‘That is the only testi- 
mony upon the subject; therefore, gentlemen, there is 
no use of your balancing testimony, but simply to find 
out from what these two persons, Craven and Ger. 

„ raghty, say, what the authority of Gerraghty was; 
when the Court should not so have charged (fols. 195, 


202). 


XV. -The Court charged: “If you think that the 


„ rope was in a good condition when it went upon the 
s fall, and thereafter became in a bad condition, which 
‘* Gerraghty, then being in the shoes of Craven, and in 
the absence of Craven, knew, and which he ought to 
% have attended to himself, and which he did not attend 
„to, and the accident happened in consequence of his 
‘* negligence, then the plaintiff has made out his case; 
when the Court should not so have charged (fols. 198-9, 
203). 


XVI.—The Court charged: If, on the other hand, 
„you think Gerraghty did all that it was his duty to do, 
and that this was a simple matter, which. required no 
‘* care, and which it was a safe thing to entrust to the 
hands cf O’Brien, if he did entrust it to his hands, then 
„ another conclusion naturally follows; that is, that he 
‘‘ was not guilty of negligence;” when the Court 
should not so have charged (fols. 199, 203). 


XVII.—The Court admitted testimony of conversa- 
tions between O’Brien and Gerraghty as to the rope, 
when it should have excluded them (fol. 74). 


First Point.—It was the duty of the 
Court to direct the jury to return a ver- 
dict for the defendant on the ground 
that the plaintiff was guilty of contrib- 
utory negligence. 


I.—The law is well settled that if a party has by his 
own acts contributed to his injury he cannot recover. 
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(a}. While experience proves that men will often 
foolishly risk their lives to save a few minutes time, or 
avoid a little additional trouble, the law in the interest of 
public policy imposes the burden of such folly upon him 
who takes the risk. It declares that in the performance 
of business undertakings men shall conduct themselves 
with care and prudence, and that for a violation of this 
duty they alone shall suffer. The extent of this duty 
depends upon circumstances, but the entire absence of 


care is always negligence. This Court defines negligence 


as 
The failure to do what a reasonable and pru- 
dent person would ordinarily have done under 
the circumstances, or doing what such a person 
„under ordinary circumstances would not have 
done. 99 ° 
Railroad Company against Jones, 95 U. 8. 
439. 

Prudence is. therefore, imposed as a continual duty up- 
on men in order to avoid the consequences of their own 


acts. 


(b). The degree of care necessary to be exercised va- 
ries with the undertaking. A service which is openly 
free from risk requires less care and caution on the part 
of him who renders it, than a service which is danger- 
ous in its nature. So also the duty of observing care 
and caution increases with the knowledge of the neces 
sity for their observance, for with the warning of 
danger arises the duty of prudence and self protection. 
The previous knowledge of a dangerous situation, from 
which a person of ordinary intelligence and prudence 
might reasonably apprehend injury, imposes upon him 
the duty of greater care and caution in approaching it; 
and where the danger is manifest, and the party is in 
addition warned against it, this duty is still more strin- 


gent. 


(c). The question to be determined in these cases is 
not, did the party injured by his own negligence cause 
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the injury, but could he. by the exercise of care nec- 
essary under the circumstances, have avoided the in- 
jury. In other words, did his act contribute? If his 
act is such as a man of ordinary intelligence could 
reasonably anticipate might result in his injury, then 
he has violated the duty imposed upon him. It is not 
necessary that a party actually did apprehend injury 
as the result of his own act, but that he should have 
done so in the exercise of an ordinary and reasonable 
intelligence. 

We quote again from the case of Railroad Compa- 
ny against Jones, supra: 


The liability of the company is conditioned 
‘upon the exercise of reasonable ahd proper 
care and caution on the plaintiff’s part. * 

Where the plaintiff himself so far contributed 
to the misfortune by his own negligence or want 
„of ordinary care and caution, that but for such 
‘* negligence or want of care and caution on his 

part the misfortune would not have happened, 
hne is not entitled to recover. Such is 
‘* the rule of the eivil and common law. A plain- 
„ tiff in such a case is entitled to no relief.” 


II1.—That the plaintiff was guilty of a breach of a 
legal duty which contributed to his injury should have 
been decided as a matter of law by the Court. 

It may be conceded generally that the question of 
negligence should be left to the determination of the 
jury, who are to decide between witnesses when they 
are in conflict, and to draw their own inferences from 
undisputed facts; still, where there is no conflict in the 
testimony, and where no inference, save that of negli- 
gence can properly be drawn, then there is no question 
to be submitted to the jury. It is for the Court to apply 
the test whether or not the circumstances, taken in 
connection with the occurrence, indicate or tend to 
establish some cause for the accident consistent with 
the exercise of proper prudence and care on the plain- 
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tiff’s part. If they do not, then the inference of plain- 
tiff’s negligence is the only one left to be drawn. 


The case should not be submitted to the jury because 
a mere scintilla of evidence appears, nor should the 
jury be permitted arbitrarily to draw forced inferences 
from the testimony; but before the questions are left to 
them it should appear that there is evidence upon 
which a verdict can properly be founded, and that the 
inferences can justifiably be drawn. Otherwise the 
Court should direct a verdict. 


Schofield v.Chicago Milwaukee and St. Paul 
KR. R. Co., 114 U. S., 615-619. 


It is the duty of the Court in its relation to 
the jury to protect parties from unjust verdicts 
arising from ignorance of the rules of law and 
„of evidence; from impulses of passion or preju- 
‘* dice, or from any other violation of lawful | rights 
jn the conduct of a trial. 5 * 

In the discharge of this duty it is the province 
of the Court, either before or after the verdict, to 
decide whether the plaintiff has given evidence 
„ sufficient to support or justify a verdict in its 
favor.“ The case must be such as that the jury 
might justifiably have found a verdict. 
Pleasants v. Fant, 22 Wall., 116-120. 
Randall v. Baltimore and Ohio R. R. Co., 
109 U. S., 478. 
The principles thus established relate to every ques- 
tion in the case; not only to the acts of the defendant, 
but also to those of the plaintiff. 


III.—-The undisputed testimony establishes that the 
plaintiff was guilty of a want of ordinary care and 
caution, but for which he would not have been injured. 


A. The position under the open hatch during the 
operation of the tubs was manifestly dangerous. The 
men were working at night; the hatch was pretty well 
filled up by the tubs, as they were in constant motion 
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(fol. 44), one ascending and the other descending, and 
naturally would jostle against each other; they might 
strike the bulkhead (Graham, fol. 163); their contents 
might fall out (Craven, fol. 100), or they might strike 
against each other (Gerraghty, fols. 134-143). There was 
risk of the men above not guiding them properly; of the 
men at the winch not lowering or hoisting them prop- 
erly. All these circumstances made the place one 
attended with risk to be guarded against by those in 
the hold. The plaintiff had been engaged in the same 
work often before (Plaintiff, fol. 45), and therefore 
knew that the position under the tubs was manifestly 
one attended with risk. As was said in Railroad Com- 
pany v. Jones, supra: It was obviously a place of peril, 
especially in case of (accident) collision.” 

Prudence, therefore, required that the plaintiff, to 
whom these risks were apparent, should not subject 
himself to injury from them. As in the case referred 
to, so here, as far as it appears from the evidence, no 
one was hurt except him who took the risk of his own 


act. 


B. If the servant, in the peformance of a duty 
attended with risk, omits to adopt the usual and proper 
precautions recommended or required by the master or 
the master’s representative, which will lessen or avert 
the risks to be encountered, his want of care cannot be 
excused by a pretended reliance on the prudence and 
judgment in other respects of his superior, whose wise 
suggestions he disregards. Much less can the servant be 
excused from the result of his own act, if that act is 
committed in direct disobedience of a positive instruc- 
tion from the master. 

The plaintiff was injured while he was acting in vio- 
lation of express instructions given to him for his own 
protection. If he had obeyed them he would not have 
been injured. His disobedience was 2 — neg- 


ligence. 
(a). The plaintiff had been expressly directed · Not to be 


14 


standing underneath the hatch, with a draft going up.” 
Craven so testifies (fol. 100), and the plaintiff does not 
deny it. 


(1). The tendency of the Courts of late has been 
towards holding masters to a more stringent exercise of 
care and watchfulness in furnishing and maintaining in 
good order the ‘machinery of the service. This has 
been the result of the desire of the Courts to insure as 
far as possible the safety of servants whose duty it is to 
use the varied machinery of our modern times. The 
same influence leads them to be stringent in insisting 
that the master shall make due and proper regulations 
to govern their servants in their employ. The same in- 
fluence calls for a stringent insisting upon obedience on 
the part.of the servant to such regulations when made. 
If a master makes a proper regulation for the protec- 
tion of his servant, and the servant is informed of that 
regulation, and bidden to conform to it, and the servant 
chooses to violate the regulation and the order, and is 
injured, he must bear the burden. 

‘* Misconduct on the part of the servant directly 
contributing to the injury would bar a recov- 
‘‘ery. Many instances might be given of this, 
„ among which a conspicuous one is when the 
‘* servant disobeys a reasonable regulation estab- 
‘* lashed for his safety.” 

2 Thompson on Negligence, 1018. 


(2). The Courts have frequently held this to be the 
law. 

In Shanny vs. Androscoggin Mills Co., 66 Maine, 
420, the plaintiff had been directed not to clean the ma- 
chine of which she was in charge while it was running. 
She disobeyed this order and was injured. The Court 
(six Judges concurring) say: 

The only inference which can be drawn from 
the testimony is that plaintiff's injury came to 
“ther while disobeying a rule adopted by the de- 
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‘fendants regulating the very work in which plain- 
‘tiff was engaged. That the defendant had the 
right to make the rule is not denied. That it was 
reasonable and proper is evident from the fact 
that it was made for the protection of operatives, 
and, if obeyed, this injury could not have hap- 
‘pened. * * The testimony so decidedly 
‘“‘shows a want of due care on her part, and that 
“the injury occurred while she was acting con- 
‘‘trary to a regulation made for her own protec- 
„tion, that we conclude that the verdict of the 
jury was the result of a failure to comprehend 
the case or of a prejudice so strong as to prevent 
the candid exercise of their judgment.” 

In the Memphis, &c., R. R. Co. vs. Thomas, 51 
Miss., 637, a regulation forbade an engineer to run his 
engine ata speed of more than 10 miles an hour under 
certain circumstances. He knew of the regulation, dis- 
obeyed it, and was injured by a collision. The Court 
say this was an ‘‘insurmountable obstacle to recov- 
ery.” 

In Lyon vs. The Detroit Railroad Co., 31 Mich. 
429, the Court held that an engineer of a train who had 
disregarded the instructions which the Company had is- 
sued for his guidance, was therein guilty of gross negli- 
gence which directly contributed to the injury, and that 
he could not recover. 

In Brown vs. Byroads, 47 Ind., 435, the plaintiff 
was employed in a stave factory to catch the pieces as 
they were cut off by the machine. At the time of his 
injury he had exchanged places with the sawyer, who 
acted as catcher. This exchange of place was in direct 
violation and disregard of defendant’s directions and in- 
structions, and the Court held the plaintiff could not 


recover. 


(3). In the present case the learned Judge not only re- 
fused to direct a verdict for the defendant, but also re- 
fused to instruct the jury that such was the law (fol. 
187). | 
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He justified lis refusal to charge as requested by say- 
ing:— 

1 don’t understand that Craven warned the 
‘‘workmen not to stand in the hatch because there 
‘‘was danger of falling tubs, but because there was 
danger of falling lumps of coal which might be 
‘‘iostled from the tubs in their ascent” (fol. 189). 

This was a misapprehension of the evidence as well 
as the law. 

Craven’s direction to the plaintiff was absolute. It was 
“not to be standing underneath the hatch with a draft 
coming up” (fol. 100). It was not coupled with any 
reason whatever. The evidence of danger, mentioned 
by Craven, was given in answer to the question whether 
the position was a dangerous one, in his opinion. 
Moreover, his answer stated the danger to be danger 
‘Sof anything falling.” ‘‘ Anything” included tubs, as 
well as coal; and the fact-that he afterwards mentioned 
that a lump of coal might fall from the tub, cannot, for 
any reason, be considered as confining the danger to a 
single lump of coal, and excluding a tub of coal. 

The attention of the Judge was expressly called to 
this matter at fols. 200-1, but he refused to correct his 
error. But as well on the reason of the matter as on 
the evidence and the law, if the decisions which we 
have cited are not to be overruled, he should have di- 
rected the jury to find for the defendant; or, failing in 
that, he should have instructed them that the danger 
which the plaintiff incurred, by standing under the 
hatch, included the fall of the tub, and that if he had 
been instructed not to stand under the hatch when a 
draft was going up, and, disobeying that direction, was 
injured by the fall of a draft, he could not recover. 
These errors alone are abundant ground for the reversal 


of the judgment. 


C. But, in addition to this positive direction, the 
plaintiff had been repeatedly warned against danger to 
be apprehended from the tubs themselves. Gerraghty 
says: I have often told them (referring to the men in 
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the hold) to keep clear of the hatch and look out for 
them tubs ” (fol. 134). 

The plaintiff nowhere denies that he had received 
such directions and warnings, and it is therefore a con- 
ceded fact that he had. Moreover, he nowhere indi- 
cates that he did not know that it was a dangerous act 
to place himself under an ascending load; on the con- 
trary, he recognized the danger, but sought to throw 
the responsibility of his incurring the risk upon an order 
he says he had received (fol. 45). 

2. And then this tub went up on this side? 

A. Yes, sir. 

. Q. And tthen, as I understand, the tub was going 
down on the out-shore side? 

A. Yes, sir. 

Q. And you simply stepped up and grasped it with 
your hand? 

A. Iwas told to do so.” 


D. The plaintiff’s duty did not require him to dis- 
obey Craven’s order, disregard Gerraghty’s warning, 


and place himself in a position where disobedience sub- 
jected him to injury. 


(a.) This appears from the testimony. 


The plaintiff says (fol. 40): ‘‘Q. Where did your duty 
require you to be—in what part of the hold? 

A. Right by the edge of the hatch. 

(Fol. 46). Q. Was there another man there doing the 

same work? 

A. He was on the opposite side. 

Q. On the opposite side of the hatch? 

A. Yes, sir. : 

Q. Who was he? 
A. Thomas Henretty.” ä 

Craven says (fols. 99-100) that there was a man 
stationed on each side of the hatch, down in the hold. 
to attend to the tub operated on each side of the hatch. 

One man could not be running around across to the 


other side to unhook tubs.” 
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man is going up, in order to grasp the tub coming 
down it would be necessary for a man to step forward 
to get it? 

A He has not to do that.” a 

Evidently because that is the duty of the man on the 
opposite side of the hatch. 

. Suppose the tub got down to the floor or to the 
top of the coal, supposing the hold to be full of coal, he 
has then got to go under the hatch to get the tub? 

A. No, sir; he can stand on one side of the hatch.” 


This is in corroboration of the plaintiff’s story, that 
his duty required him to be right by the edge of the 
hatch.” | | 

And again (fol. 110): . Is it necessary for a man 


who is down in the hold, and whose duty it is to un- 


hook and hook on the tubs at any time, to step out in 
the hatch under a loaded tub for any purpose? 

A. No, sir. 

Q. The tubs can be reached from euch side of the 
hatch, can they not? 

A. Yes, sir. 

Q. And on this occasion you say there were two men, 
one to attend to each tub? 

A. Yes, sir. * 

Q. On that occasion each man had his own tub to at- 
tend to? 

A. Yes, sir. 

Q. A tub on each side of the hatch? 

A. Yes, sir.” 

Gerraghty, on cross-examination, says (ful. 143): 

e. To unhook and hook on and off tubs they had to 
be around the hatch? 

A. Yes, sir; he had to be around the hatch; he need 
not stand under the hatch; a tub comes up each side of 
the hatch and he hooks on this tub here and stands back, 
and the tub comes down on the other side and the man 
catches that tub” (fol. 144). 

Plaintiff’s counsel, in some of his questions to this 


At fol. 107 he says: ‘‘Q. Then if the tub nearest the 


tub on the opposite side of the hatch, and for that 
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witness, bases them upon the assumption that the 
plaintiff was the only man in the hold, and that his 
duty was to attend to both tubs. He entirely: over- 
looks the man stationed on the opposite side of the 
hatch from the plaintiff, whose duty it was to take 
charge of the tub on that side of the hatch. Upon that 
assumption the answers of Gerraghty would seem to 
indicate that the plaintiff might be obliged to step out 
under the hatch. In the absence of that man a different. 
line of conduct might possibly be imposed by the plain- 
tiff (see fols. 144, 146), and the Court fell into the same 
error (fol 190). 

Even upon this erroneous assumption the Court did 
not fairly state the testimony to the. jury, for the infer- 
ence from Gerraghty’s testimony and Craven’s, to which 
the Court did not refer at all, is that under no circum- 
stances would it have been necessary for the plaintiff to 
have put himself in a position where he would encoun- 
ter danger. 

But that other man was there, and being there, the 
plaintiff’s duty required him to be at the edge of the 
hatch, not under it. There was no necessity for him to 
interfere with the duty of the man opposite to him. 


(6). It may be suggested that it was incumbent on the 
plaintiff to cross the hatch to catch the tub descending 
on the opposite side, by reason of an order to cross 
whips, which means that both tubs should be worked 
on one side of the hatch where the coal was (fol. 144). 
But there is no evidence that any such order was given; 
and manifestly it had not been given, because a man 
had been placed on the opposite side of the hatch from 
the plaintiff during the whole time, thus. relieving the 
plaintiff from the duty of attending to that tub under 
any circumstances (fols. 44, 46, 99 and 144). 

But if it should be claimed that in order to get the 
coal out from the side of the vessel where the plaintiff was 
stationed, it was necessary to cross whips,” still that 
operation did not require the plaintiff to attend to the 
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purpose, to cross the hatch under the ascending tub; 
because, as all the coal was on the plaiutiff’s side of the 
vessel, they must have been crossing whips the entire 
time, and yet a man was stationed on the opposite side 
of the hatch whose duty it was to attend to the tub 
there. In other words, the fact that there was a man on 
the other side of the hatch from the plaintiff, relieved 
him from the necessity of attending to the tub there 
even under the circumstances of crossing whips.” 


(c). It may also be suggested that the plaintiff's duty 
required him to obey orders, and he says (fol. 45): 1 
was told to do so.” 

This is no justification. There is no evidence that the 
direction came from any one clothed with authority to 
give such order (Plaintiff, fol. 47), and the defendant 
is, therefore, not responsible for the consequences result- 
ing from such an order. 

Wood on Master and Servant, page 889. 
Felch vs. Allen, 98 Mass., 572. 

Moreover, such a direction, even from a superior, 
affords no excuse. 

Jones vs. The Railroad, supra. 


E. The plaintiff, heedless of the apparent risks, disobe- 
dient of the express direction, and regardless of the 
repeated warnings, interfered with the duty of the man 
opposite him, and placed himself in a position in which 
he received his injury. Standing by the edge of ‘the 
hatch he hooked on his tub loaded with coal, and, while 
it was ascending, stepped out from under the deck, a 
place of safety, and crossed the hatch directly under 
the ascending load. While in the act of crossing, the 
loaded tub fell upon him (Plaintiff, fols. 44-45). 

This is the plaintiff's own testimony, and the Court, 
in its charge to the jury, entirely mis-stated the evidence 
in this respect (see fol. 189). 

The plaintiff has thus sustained injury by his own 
’ negligence, by his own want of ordinary care and pru- 
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dence, but for which negligence or want of care and cau- 
tion on his part, the misfortune would not have hap- 
pened. He is, therefore, not entitled to recover. His 
fellow-servants, working by his side, were not hurt, and 
there is no dispute that had he remained at the edge of 
the hatch, where his duty assigned him, he, too, would 
have escaped. The duty was imposed upon him, under 
the circumstances, to exercise great care and caution, 
but he failed to observe even the slightest prudence. 
The circumstances, taken in connection with the occur- 
rence, do not indicate or tend to establish any cause for 
the accident consistent with the exercise of proper pru- 
dence and care on the plaintiff’s part. The inference of 
the plaintiff's negligence, therefore, is the only one left 
to be drawn, and it was error to give the jury the oppor- 
tunity to draw any other (see the eleventh error as- 


signed). 


I.—The burden was on the plaintiff to show that the 
defendant was guilty of some breach of duty towards 
him. No presumption arose from the happening of the 
injury. 


Shearman and Redfield on Negligence, 
88 12, 99. 

Wharton on Negligence, second edition, 
88 491-498, 


II.— The complaint alleged as the negligence of the 
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defendant that it provided and used unsafe, defective and 
insecure hoisting apparatus (fol. 8). 

The law does not impose upon the master, in his 
relation to the employee, the duty of using any appar- 
atus; the duty for which the servant is hired is to use 
the appliances furnished by the master, and the Court, 
when it referred to the negligence of the defendant in 
using a rope (fol. 191), imposed a new duty upon the 
defendant, for which there is no authority. 


III.—It is the duty of the master to provide and 
maintain in suitable condition the machinery and appli- 
ances to be used by its employees. That duty is dis- 
charged when its agents, whose business it is to supply 
such instrumentalities, exercise due care as well in their 
purchase originally, as in keeping them and maintaining 
them in such condition as to be reasonably safe for use 
by the employees. 

Hough vs. the R. R. Company, 100 U. S., 
213, 218, 219. 


. This, certainly, relieves the employer from any duty 
with regard to the use of the appliances. 


(a). The undisputed testimony establishes that the 
defendant was not guilty of any breach of duty imposed 
upon it. 


(1). The rope, when purchased and originally fur- 
nished to the men, was of the best quality manufac- 
tured, and had, during its use, been continually sub- 
jected to careful inspection by the servant to whom this 
duty was assigned, and there is no evidence that when it 
was rigged on the night in question it was not sufficient 
and adequate for the work. On the contrary, it is estab- 
lished that such was the fact. 

It was a three and three-quarter manilla rope, manu- 
factured by the well-known firm of William Wall’s 
Sons, capable of bearing a working strain of five tons. 
(Low, fols. 113-114; Peck, fol. 116; Smith, fols. 118-119.) 


— 


* 
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It had been purchased April 13th preceding the injury 
(Peck, fol. 116; Smith, fol. 119), and the coil was then 
cut into three falls for hoisting coal (Smith, fol. 119), a 
full tub of which weighs about three hundred pounds 
(plaintiff, fol. 40). The fall was put in use about a fort- 
night after the purchase (Smith, fol. 130), and used only 
as a coal fall two days in the week for about six months, 
the usual time for such a fall (Graham, fols. 167-168; 
Craven, fol. 110), until about a week before the injury 
(Smith, fol. 119); the worn parts were then cut out and 
a five foot splice put in, reducing the length of the fall 
nearly one half (Smith, fols. 119-121); after that it was 
used twice before the accident (Smith, fol. 119). On the 
night in question Craven directed Graham to get a good, 
short fall (fol. 106) and place it in position for work. 
He weut to the storehouse, where the falls were kept in 
charge of Smith, selected a fall from among others 
there, and directed a rigger, Short, to take it to the 
dock. Short did so, and rove it through the block on 
the gaff over the hatch, under Graham’s superintend 
ence. 

Smith says before the rope was taken from the store- 
room he had examined it carefully, and it was in a good 
condition to go out again to work (fol. 120). 

Graham says that its condition was good for that 
work as a coal fall (fols 152, 161, 162, 167), by which he 
means, as the Court stated, that what was good enough 
for three hundred weight might not be for twenty-one 
or twenty-five hundred weight. 

Short says that Graham remarked that the fall was a 
good one, and that as he saw it it looked to be a pretty 
good fall (fols. 176-7). 

Craven saw the fall after it was rigged, although he 
did not then examine it critically. He says (fols. 96, 
106) that there was no defect in it whatever that he 
could see. He examined it carefully the morning after 
the injury, and says (fol. 101) the turns were all out 
where the splice was; the rest of it was all right; it was 
a little bit chafed where the splice’ was, and that was 
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in it. 

„. Was this rope, or any portion of it, in such con- 
dition that it would break with the weight of five hun- 
dred pounds on it, when you saw it the next morning? 

A. No, sir; not one particle ” (see also fol. 109). 

To the same effect is the testimony of Gerraghty, at 
fol. 146, and Redmond, at fol. 148. A piece of the same 
coil which had been in use for two years after the acci- 
dent was subjected to the test of two thousand pounds 
successfully (Craven, fol. 103; Smith, fol. 130). 

There is no evidence whatever offered by the plaintiff 
in conflict with the foregoing, as to the condition of the 
rope when work began. It must, therefore, be conceded 
that it was good and adequate at that time. 

The only witness for the plaintiff who pretended to 
know anything about the condition of the fall at any 
time was O’Brien, who had charge of the drum which 
operated that fall, but even he does not pretend to have 
noticed anything the matter with the fall until a con- 
siderable time after it had been in operation (fols. 73- 
193). The only intimation he gives as to its previous con- 
dition is at folio 77, when he says, in answer to the 
question— 

Could that rope have worn down to that con- 
dition on a fall passing through six pulleys from 
the time they commenced to hoist to the time it 
attracted your attention?” 

It is a very hard thing for me to say. The 
only thing I can say is that had the rope been new 
it would not have worn so quick, but as the rope 
was worn before it seemed as though it wore out 
quicker, and when it came under my notice I saw 
it was chafed.” 

His testimony, therefore, and it is the only testimony 
on the subject, does not afford the shadow of a ground 
for finding that the rope was defective or insufficient 
when the work began. The learned Court, at fol. 194, 
stated, as the plaintiff's claim, that because O’Brien 
says it was chafed about eight o’clock, and the turns 


all. It was not enough chafed to hurt it if the turns were 
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were loosened at eight or nine o clock, therefore it must 
have been in a visibly unsound condition at five or six 
o’clock, thus erroneously allowing the jury to draw an 
inference without the least support in the testimony for 
it; and in this respect the Court erred in refusing to 
charge, as requested at fol. 202, being the thirteenth error 


assigned. 


® 

(2). The rope was spliced with a five foot splice, which 
had been properly made (Smith, fols. 119-121-125; 
Craven, fols. 97-110; Redmond, fol. 148; Graham, fols. 
152-163-166). This is not contradicted; and the Court 
instructed the jury that the rope was spliced (fols. 
192-193). . It is customary to use spliced falls for such 
work, and the splice does not constitute ., defect nor 
weaken the fall for work (Craven, fol. 98; Low, fol. 115; 
Smith, fols. 119-122; Gerraghty, fol. 134; Graham, fol. 
153; Sinclair, fols. 169-173-174). This is not disputed, 
and is in fact conceded by plaintiff's counsel (fol. 98). 


(3). The cause of the accident. was the drawing of the 
splice by reason of the fall untwisting, or, as it is 
otherwise expressed, the turns coming out of the rope 
(Craven, fols. 101-109-111; Smith, fols. 121-122-126; 
Gerraghty, fols. 185-145-147: Redmond, fol. 148. And 
the Court charged the jury: 

It may furthermore, in my opinion, be con- 
‘* sidered as a fact that the rope was a spliced rope, 
and that the injury happened by the untwisting 
and drawing apart of aaa portion of the rope 
‘* spliced (fol. 192). 

The jury were therefore bound to decide the case upon 
this theory; otherwise it would have been the duty of 
the Court to set the verdict aside as against the weight 
of evidence. 


(4). It is a usual incident to the operation of a single 
fall such as this was that it will untwist. Such un- 


twisting is only a temporary hindrance to the use of the 
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rope, to be prevented or corrected by those operating the 
fall during its operation (Craven, fols. 102-103; Smith, 
fol. 121; Chris Gerraghty, fols. 132-146-147; Graham, 
fol. 153-163; Sinclair, fols. 169-172; Thomas Gerraghty, 
fol. 178). And the Court so stated the plaintiff’s claim 
in that regard (fols. 193-198). 


(6). The evidence, therefore, showing, without con- 
troversy, that the fall was sufficient and adequate, if not 
allowed to become unt wisted, a natural incident to its 
use, and that the injury occurred from the rope un - 
twisting, which could and should be guarded against by 
the workman during its operation, as part of that ope- 
ration, failed to establish negligence on the part of the 
defendant. It had furnished and maintained a suitable 
and adequate apparatus from which injury could not 
arise if that apparatus was properly and carefully used 
by the employees. 


IV. -The duty of the master with regard to furnish- 
ing and maintaining suitable apparatus for employees is 
no different from his duty to provide reasonably safe 
places and structures for his servants to work upon. 

But this obligation does not impose upon him the duty 
of keeping the apparatus which the servants use, or the 
structure where they are working, in a safe condition 
at every moment of the work, so far as such safety de- 
pends upon the due performance of that work by them 
and their fellows. 

Armour v. Hahn, 111 U. S., 313. 


The safety of the fall, not defective in itself, depended 
upon the due performance of the work of operating it 
by the workmen. It was liable to untwist, and as a 
part of its operation it required care and caution to see 
that the untwisting did not continue too far, or to re- 
twist it again. Just so a boiler requires to be supplied 
with water when it gets too low, or the use of the 
escape to prevent too high pressure of steam, or the 
speed of the engine requires to be reduced if the journals 
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or bearings become over-heated. These incidents and 
conditions do not constitute defects in the fall, boiler or 
engine, but simply temporary hindrances, to be over- 
come or obviated by those operating the particular ap- 
pliance. 

The defendant was under no obligation either to use 
this fall properly or carefully, or to see that it was so 
used. That duty devolved upon the employees, the due 
performance of whose work in operating the fall re- 
quired that they, not their master, should use it care- 
fully, should not let the turns come out, or if they did, 
should put them back again. 


of a fellow servant, for which the de- 
fendant is not iable. 


I.—No question arises as to the competency of the 
employees. The plaintiff, therefore, took the risk of 
the negligence of his fellow-servants in the performance 
of their duties. The men engaged in the working of 
hoisting out coal were engaged in a common employ- 
ment, and, therefore, fellow-servants. They were all 
working in the same department, and under the same 
general direction, and none of them was entrusted with 
the sole duty of control and direction. 


(a). It must be conceded that the plaintiff, who hooked 
on the tubs, and O’Brien, who operated the drum, were 
fellow. servants. If, therefore, the injury was occa- 
sioned solely by the neglect of O’Brien in the perform- 
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ance of his duty in any particular, the defendant is not 
liable. 
Chicago, Milwaukee and St. Paul R. R. 
Co. vs. Ross, 112 U. S., 377. 
Buckley vs. Gould and Curry Silver Min- 
ing Co., 14th Fed. Rep., 833, and notes. 
Wood vs. The New Bedford Coal Co., 121 
Mass., 252. 


(1). It was the duty of O'Brien, in the. management 
and operation of the drum and fall, to keep watch of 
the rope, and if the turns came out to stop his drum 
and put them in again (Thos. Gerraghty, fols. 178-179; 
Craven, fols. 103-107; Smith, fol. 121; Chris. Gerraghty. 
fols. 146-182). 

In addition to this duty he was particularly directed 
to watch the rope, and if the turns came out, to stop 
and put them in again (Gerraghty, fols. 135-140-182; 
Redmond, fols. 148-149). 

O’Brien admits this (fol. 181), although, perhaps, in a 
qualified way. He says: If there was a stoppage;” 
but as he had control of the drum, this qualification does 
not affect his duty, and the result of his testimony, in 
connection with that of the other witnesses, none of 
which is contradicted, is that it was beyond doubt his 
duty to attend to the fall. 


(2). He failed in his duty. If his story is true, when, 
at about 8 o’clock, he first noticed that the fall was get- 
ting out of order, he did nothing; he neither sent word 
to anyone, nor did he stop his drum to correct the diffi- 
culty (O’Brien, fols. 73-84). 

The Court again misstates the testimony when it says, 
„hen O’Brien called Gerraghty (fol. 194). O’Brien 
expressly says he did not. He continued working until 
Gerraghty came down at about 9:30, having been in- 
formed by some one—not O’Brien—that the fall was get- 
ing out of order. 

When O’Brien noticed that the fall was getting worse 
after Gerraghty’s visit, he still did nothing. He report- 
ed it to no one, and did not stop his drum in order to 
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put the turns back. but continued using it. As the 
turns had come out once they were likely to do so again, 
and yet O’Brien did nothing to avert any injury that 
might occur from their so doing, although he says he 
thought some one might get hurt (O’Brien, fols. 75-85). 

He tried to excuse himself for disobeying Gerraghty’s 
orders (fol. 181); but that excuse is unavailing in view 
of the evidence that it was his duty to stop the drum, 
over which he had absolute control (O’Brien, fol. 72; 
Redmond, fols. 148-149; Gerraghty, fol. 178). He says 
he spoke to Gerraghty a second time about the rope get- 
ting worse, but what Gerraghty said or did then he 
does not know (O’Brien, fol. 75); so that the testimony 
of Gerraghty and Redmond stands uncontradicted that 
Gerraghty, when he last left the scuw, directed O’Brien 
to watch the rope, and if the turns came out to put 
them back again. O’Brien continued to hoist, and shortly 
after, how long he does not say, the fall carried away. 
Redmond says an hour and a half or an hour (fol. 149). 
O’Brien, therefore, failed in his duty, both with regard 
to the usual care necessary in the operation of the fall, 
and also in disobeying the positive order of Gerraghty. 

The accident was caused by the turns coming out of 
the rope during its operation, which is, therefore, 
directly attributable to O’Brien, to whom ‘was entrusted 
the care of the rope during that operation; and the Court 
erred in refusing to charge the jury, upon the testimony 
as to O’Brien’s duty and the direction from Gerraghty, 
that if the injury was occasioned solely by the neglect 
of O’Brien the plaintiff could not recover, which is the 
Fourth error assigned. The refusal so to charge was 
equivalent to instructing the jury that the defendant 
was liable for O’Brien’s acts, which is clearly erroneous 
(Fourth and Eighth errors assigned). 


(6). But admitting, against the testimony, that O'Brien 
did not fail in any duty devolving upon him, and that 
the accident is attributable to the omission or commis. 
sion of Gerraghty, the defendant still is nut liable. 
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(1). It must be conceded that if Craven was in charge 
when information was given of the trouble with the 
fall, notice to Gerraghty of that trouble would not be 
notice to the company; it would be simply notice toa 
fellow-servant, for the consequence of which the defend- 
ant would not be liable, and so the learned judge charged 
at fol. 196. | | 

O’Brien says he noticed the rope chafed shortly after 
8 o’clock (fol. 73), and shortly after that Gerraghty came 
on the scow and he told him about it (fol. 84). If 


O’Brien’s ‘‘shortly after” or not long extends to an 


hour, then Craven was not in charge, for he left Ger- 
raghty in charge at 9 o’clock (Craven, fols. 99 105; 
Gerraghty, fol. 145). But in the absence of evidence as 
to how long O’Brien’s “shortly after” was, and in the 
absence of evidence that Craven was not in charge, 
notice to Gerraghty was insufficient to bind the defend- 
ant, and in this respect the Court erred in admitting 
testimony of conversations between O’Brien and Ger- 
raghty, which is the eighteenth error assigned. In order 
to make that testimony admissible it should have been 
shown, as matter of fact, that Craven was not in charge 
at the time. This nowhere appears. 


(2). But. assuming that Gerraghty was in charge at 
the time O’Brien spoke to him concerning the rope, Ger. 
raghty’s action in reference to the rope was the act of a 
fellow-servant. 


First.—He was not the alter ego of the defend- 
ant, but a mere fellow-servant with the defendant. 


Second.—His acts with reference to the fall 
were not done in performance of any duty devolv- 
ing upon the defendant as master, but simply the 
duty of an employee. 


First.—Gerraghty was a mere coal boss. His duty at 
no time was entirely that of direction and control. He 
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worked with the men, doing their work (fol. 139). and 
they, therefore, could become fully acquainted with him 
within the doctrine of Hough vs. The R. R. Co., above 
cited. His duty was to see that the men did their work 
properly. The duty of supplying or maintaining the 
apparatus was not incumbent upon him (Craven, fols. 99- 
109; Gerraghty. fol. 132). He was simply left in charge 
of the men when Craven went away (Craven, fol. 105). 
He might have had the power to hire and discharge men 
in Craven’s absence, but Craven was seldom, if ever, ab- 
sent (fols. 99-113). But the power to hire and discharge 
men did not change his relation of fellow-servant to the 
plaintiff. 
N Broton vs. The Wynona R. R. Co 27 Minn., 
162. 
Hoth vs. Peters, 55 Wis., 406. 
Keystone Bridge vs. Newbury, 96 Penn. 
St., 246. 
McDermott vs. Boston, 133 Mass., 349. 
McDonald vs. The Tage, &c., 67 Ga., 761. 
Yager vs. Atlantic, &c., R. R. Co., 4th 
Hughes, 192 
Quinn vs. The New Jersey Lighterage Co., 
23 Fed. Rep., 363. 
Hough vs. The Railway Co., supra. 
Gallagher vs. Piper, 111 Eng. Com. Law., 
669. 
Crispin vs. Babbitt, 81 N. V., 516. 
Petersou vs. The White Breast-Coal Co., 
50th Iowa, 673. 
Mullen vs. The Steamship Co., 9 Philadel- 
phia, Pa., 16. 
Lawler vs. The Androscoggin R. R. Co., 62 
Me., 463. 
Collins vs. Steinhart, 51 Cal., 116. 
Marshall vs. Schricker, 63 Mo., 308. 
Hamilton vs. The Iron Mountain Co., 
4 Mo. App., 564. 


He was acting in the same department, under the 


same general direction, and he was not the agent of the 
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defendant, clothed with the control and management of 
a distinct department, in which his duty was entirely that 
of control and direction. 

Hough against R. R. Co., supra. 


Second.—The operation of the fall, and the exercise of 
care and caution in that operation were not masters’ 


duties. 
The Court charged— 
et may furthermore, in my opinion, be con- 
sidered as a fact that the rope was a spliced rope, 
and that the injury happened by the untwisting 
and drawing apart of the rope which was spliced ” 
(fols. 192-3). Again— 

The plaintiff says that the admitted danger to 
spliced ropes is that of untwisting, and that cau- 
tion is to be used not to have them untwist ” (fol. 
196). Again— 

The plaintiff says it is manifest * * * that 
„the rope was in bad condition, and was in dan 
„ger of untwisting, and that Gerraghty did not 
appreciate the danger, and was satisfied with 
‘* simply twisting the turns, replacing the rope, | 
„and going away; that the calamity which fol- 

‘* lowed showed that the rope was in a danger — 

e ous condition, by reason of unt wist ing, or liabil- 
‘“‘aty to untwist; and next, that if Gerraghty’s 
‘* testimony is true, and he left the rope, simply 
saying to O’Brien if it became untwisted put the 
„ turns in, and did not return to watch it, and the 
‘* calamity happened; that is Gerraghty’s neglect. 
Mat the important duty of the hour 
„ was to see that the rope did not untwist; and 
„that when he went away upon the vessel and 
did not return, content to entrust the matter to 
an ordinary workman, and the calamity hap 
‘* pened through the workman’s neglect, it is the 
fault of Gerraghty, because he had no business 
that neght to abandon the oversight of the rope 
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jn the condition in which it was when he saw 
e it” (fols. 197-8). 
The Court then charged— 


If you think that the rope was in a good con- 
‘* dition when it went upon the fall, and thereafter 
became in a bad condition, which Gerraghty, 
„then being in the shoes of Craven, and in the 
absence of Craven, knew, and which he ought to 
‘* have attended to himself, and which he did not 
‘* attend to, and the accident happened in conse- 
** quence of his negligence, then the plaintiff has 
„made out his case (fol. 198-9). 


We submit that such a charge as to the defendant’s 
duty is entirely erroneous. and has not the support of a 
single authority. 


(a). The defendaut did not undertake responsibility for 
the acts which are ordinarily to be performed in the sor- 
vice by a servant, and is therefore not liable for the neg- 
ligent performance of those acts. The Master does not 
undertake that he will in person attend his servants and 
advise and superintend the business and labor to be per- 
formed, nor that he will send another to stand in his 
place, su that whatever such person may do or order to 
be done, as between himself and his servant, is his act. 
His liability depends only upon failing to perform his 
duty toward his employees, not failing to perform the 
employee’s duty. 

Railroad vs. Ross, supra. 

Hough vs. the R. R. Co., supra. 

Crispin vs. Babbitt, supra. 

Quinn vs. The New Jersey Lighterage Co., 
supra. 

It was not the defendant’s duty, either to use care 
and caution not to have the rope unt wist,“ or to 
‘* watch the rope,” or to observe the ‘‘ important duty of 
the hour to see that the rope did not untwist.” These 
acts all related solely to the use, operation and manage- 
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ment of the apparatus, for which the employees were 
hired. These acts constituted part of this operation 
and management, just as much as running an engine too 
fast or too slow, as attending to the boilers to see that 
the water does not get too low or too high, that steam 
pressure does not get too great or too little, or prevent- 
ing a band slipping from a wheel, or hooking on the tubs 
properly so that they would not become unhooked. 


The case was erroneously submitted to the jury upon 
the issue of Gerraghty’s negligeace in not attending to 
the fall, either to see that it did not untwist so as to allow 
the splice to draw, or to retwist it before that occurred. 

If the careful and cautious use of the rope, if watchful- 
ness in its use, would prevent it from untwisting, that 
careful and cautious use and that watchfulness was in- 
cumbent on the employees. It being customary to use 
spliced ropes, which, in all cases are adequate tf care- 
fully used, and it being an incident of their use that they 
may untwist, the plaintiff took upon himself the risk of 
such use, and the turns getting out through inattention 
on the part of those operating the rope, and consequently 
of the results of such inattention. These are circum- 
stances arising in the operation of the appliances, which 
is the servant’s duty. 

Crispin vs. Babbitt, supra. 

They are the details of the work necessarily entrusted 
to the servant, and for inattention to these details the 
master cannot be held liable. It is not the question of 
supplying or maintaing adequate machinery, but it is 
the question of the careful use of adequate appliances 
supplied. 


(6). The case was given to the jury on the theory that 


the act of Gerraghty, or his failure to act, with regard 
to a detail of the operation of the fall, was the act of 
the master, which was entirely erroneous. 

The Judge left the matter to the jury to determine on 


the evidence whether Gerraghty was in fact exercising 
the duties of Craven, the defendant at the time. 
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We say this was error. But assuming it to be correct, 
he then told them that it was the plaintiff's claim that 
if Gerraghty was exercising the duties of Craven, it was 
a fault to go away ‘‘ because he had no business that 
night to abandon the oversight of the rope.” He then 
told the jury that if they thonght that Gerraghty “‘ ought 
to have attended to it himself,” or if he did not, and the 
accident happened by reason thereof, the plaintiff was 
entitled to recover. 

This was telling them that the duty of the master was 
not only to furnish sufficient appliances, but also, if suf- 
ficient appliances are furnished which get out of order 
and are put in good order again, the master must 
remain and see to it that the appliance does not get out 
of order a second time. 

This extends the master's duty far beyond any rule 
which has ever been laid down. * 

The master is bound to furnish sufficient appliances. 
If they become out of order and such fact is brought to 
his notice, he is bound to see that they are put in order 
again; but, having done that, he is not charged with 
the duty of standing by and seeing that the appliance, 
now in good order, does not get out of order a second 
time. 

This oversight is not the duty of the master, but of 
the servant, and if it had been Gerraghty’s duty not to 
abandon the oversight, but to attend himself to the rope 
to see that it did not get out of order a second time, in 
so doing he would be performing the duty, not of a mas- 
ter, but of a servant, and for this negligence in that 
respect, the master could not be liable. It is a natural 
incident to the use of all appliances that they may get 
out of order. This may occur through natural wear and 
tear, or through the negligent performance of the opera- 

tions in the use of the appliance. In neither event is it 
the duty of the master to see that they do not get so out 
of order. His duty is fulfilled when he places them in 
good order upon being notified of their condition. 


But the Court charged that it was the master’s duty 
to see that this fall did not get out of order; this would 
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make the master an insurer of the servant's safety, 
which is contrary to all the decisions. 


The servant represents the master only in respect to 
such duties as the law imposes on the master. None 
of the better class of cases go beyond this rule. 

Wood on Master and Servant, p. 890. 


(c). The conductor of a train in the management of the 
train represents the master, and for his negligence the 
master is liable for injuries sustained by an engineer. 

Chicago and Milwaukie Co. vs. Ross, supra. 


It is the duty of the master to furnish and maintain a 
safe and adequate engine. 
Hough vs. the R. R. Co., supra. 


Now, assume an engine when starting to be in a suit- 
able condition, and during the journey the steam pressure 
is allowed to exceed the limit, or the water in the boiler 
is allowed to get too low, in either of which conditions 
there is danger of explosion, and therefore at that time 
the engine is not in a safe or suitable condition. Does 
the law, which imposes upon the master the duty of 
maintaining the engine in a suitable condition, require 
that the master should stand by and see that the engine 
does not get into this dangerous condition; or, if the 
conductor is notified of such condition, that he, as the 
representative of the master, should not only correct the 
danger, but stand by and see that it does not occur 
again? Most assuredly not. It would be impossible that 
the master could exercise such personal supervision over 
the different details of the operation of the train. 


So also would it be impossible for the master to 
exercise through a coal boss such personal supervision 
over each detail of the operation of coaling or shifting 
coal, and the law imposes no such duty on him. 

True, in Craven's absence Gerraghty had charge of 
the shifting of the coal, which included the oversight of 
the men and, in a certain sense, of the appliances neces- 
sary for the work, but that did not necessitate his per- 
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sonal action, as the defendant’s representative, with 
regard to all the details of the work. In other words 
the defendant’s duty to maintain the appliances in a 
suitable condition did not include the due performance 
of every act during the operation of the appliance inci- 
dental to its safe operation. 

In this respect the Court erred in refusing to charge 
as requested, as set forth in the Second, Third, Fifth, 
Sixth, Eighth, Twelfth, Fifteenth, and Sixteenth errors 


assigned. 


Fourth Point.—The Court erred in its 
charge to the jury, as well asin refusing 
to charge as requested’ by defendant’s 
counsel. . 

It was error for the Court to refuse to give instruc - 
tions asked for by the defendant, if correct in point of 
law, because those given did not cover the entire case 
nor submit it properly to the jury. 

Laber vs. Cooper, 7 Wall, 565-571. 

The Court not only repeatedly misstated the testimony, 
but also failed entirely to consider important questions 
of law applicable to the evidence in the case, as to which 
the defendant was entitled to have the jury instructed. 

The previous consideration of the motion to direct a 
verdict in defendant’s favor involves most of the ques- 
tions arising under the charge. A brief reference, how- 
ever, will be made to the errors assigned in this regard. 


(1). Second error assigned (fol. 183). This request was 
strictly in accordance with the law. 
Crispin vs. Babbitt, (supra), citing 
Albro vs. Agawam Canal Co., 11 Irish 
C. L., 353. 
Woods Master and Servant, Sec. 438. 
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And the principle is tenn in Hough vs. The ~~ 
Co. (supra). 

The Court in its charge nowhere discriminated bet ween 
a duty devolving upon the master, for breach of which 
the master would be liable, and one devolving upon a 
servant, for breach of which there would be no such 
liability. The jury were, therefore, erroneously left to 
infer that the defendant would be liable in both instances, 
which is contrary to the law. If the proper distinction 
between the duties of a master and the duties of a ser- 
vant, as to this hoisting apparatus, is kept in mind, cer- 
tainly the ‘‘management and operation” of it falls 
within the former, not the latter. And whoever had 
the charge of that management and operation” was 
certainly in that the fellow-servant of the plaintiff. 

The defendant was, therefore, entitled to have the 
jury charged as requested, unless the facts showed, with- 
out contradiction, that the untwisting of the rope was 
not incident to the management and 3 which 
certainly cannot be maintained. 


(2). Third error assigned (fol. 184). The evidence 
tended to show that the injury occurred from careless- 
ness in the operation of the fall, which was not mas. 
ter’s duty, but servant’s duty; and even had there been 
a conflict upon this point, the defendant was entitled to 
have the jury instructed that for such carelessness, no 
matter on whose part it occurred, the defendant would 
not be liable. 


- (3). Fourth error assigned (fol 184). There was no 
question whatever as to O’Brien’s relation to the plain- 
tiff. They were fellow-servants, and there was evidence 
which tended to show that the injury happened through 
his failure to perform his duty. For this breach of duty 
the defendant was not liable. And the defendant was 
entitled to have the specific charge that if the injury 
was due solely to his negligence, the plaintiff was not 
entitled to recover. The judge, no doubt, charged the 
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general proposition at fol. 191, but he nowhere told the 
jury that O’Brien was a fellow-servant of the plaintiff, 
for whose negligence the defendant was not liable. 


(4). Fifth error assigned (fol. 185). This has been 
considered. (See ante pp. 23 to 27). The Court refused 
entirely to consider the question of the negligent opera- 
tion of the fall, although the evidence tended to estab 
lish that the due performance of their work by the 
employees required them to prevent or correct the un- 
twisting of the fall, which was a natural incident to its 
use. 


(5). Sixth error assigned (fol. 185). This request was 
strictly in accordance with the law. The evidence tended 
to establish that the defendant had performed its duty in 
supplying and maintaining adequate appliances, and 
that the injury occurred througt the negligent use of 
such appliances by the workmen. If such were the 
case, the defendant certainly was not liable. The jury, 
however, by this refusal, were left to infer that, even 
had the defendant performed its entire duty, it might 
be liable. 


(6). Seventh error assigned (fol. 186). This request 
stated the defendant’s duty exactly in the language 
of Hough vs. The Railway. Co. The refusal so to 
charge was equivalent to instructing the jury that the 
defendant’s duty was more extensive than as therein 
laid down. 


(7). Eighth error assigned (fols. 186-7). The request 
included a statement of all acts as to this rope which 
the master’s duty required. It included the putting the 
rope in an “‘apparently good condition,” and the leaving 
in charge a competent servant, with directions as to what 
should be done, if the subsequent use of the rope should 
have such an effect upon it as to indicate, by a change 
in its appearance, that that apparent good condition was 
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The fullest requirement of the ‘rule as to master’s 
duty called for no more. The refusal of the Judge to 
charge as thus requested, and his charge at fols. 198-9, 
would make it the master’s duty not only to furnish ap- 
pliances in apparently good condition, but also to him- 
self stand by and attend to their use, and see to it that 
such use was not continued after any change in such 
condition appears. | 

But this latter is not master’s duty, but servant’s duty. 


(8). Ninth error assigned (fol. 187). This error we have 
mainly discussed on pp. 14 to 19. The Court stated errone- 
ously that the plaintiff insists that he was not under 
the hatchway, but on the edge of it” (fol. 189). The 
jury should certainly have been instructed as to the law 
in the event of their finding the fact to be as plaintiff 
had actually stated at fol. 44, and that the plaintiff 
was injured while disobeying the direction given for 
his protection. 


(9). Tenth error assigned (fuls. 189, 200-1). This has 
been fully considered under the First Point. 


(10). Eleventh error assigned (fols. 190, 201). The Court 
entirely disregarded the evidence as to the direction and the 
repeated warnings to the plaintiff, as well as of the mani- 
fest danger of the position, and left it to the jury to say that 
the plaintiff, although disobedient and heedless, could 
recover if injured by the unanticipated negligence of 
the defendant. This doctrine is directly contrary to the 
law of Jones vs. The R. R. Co., supra. The servant 


does not take upon himself the risk of injury from. 


the master’s negligence. Such negligence is therefore 
always unanticipated. In the Jones case the collision 
which resulted from the defendant’s negligence, was not 
anticipated by the plaintiff, and yet the plaintiff was not 
allowed to recover. 
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(11). Twelfth error assigned (fols. 192, 201). The 
Court held, as matter of law, that Craven was a repre- 
sentative of the defendant, for whose negligence the 
defendant would be liable. As to Gerraghty, he sub- 
mitted the question of his position to the jury as a ques- 
| tion of fact. One ruling or the other must have been 
error (see Fourteenth error). 


| (12). Thirteenth error assigned (fol. 202). This re- 
| quest was in conformity to the rule that a question 
should not be submitted to the jury upon a mere scin- 
tilla of evidence. 


| Improvement Co. vs. Munson, 14 Wal., 
449-448, 7 


We have referred to the testimony of O’Brien upon 
this point (fol. 77), and insist that it is wholly insuffi- 
3 cient to warrant the submission of the question to the 
1 jury, as the Court did (fol. 193). The defendant was 
0 entitled to have this error corrected. 


(13). Fourteenth error assigned (see Twelfth error as- 
signed). 


(14). Fifteeenth and Sixteenth errors assigned (fols. 

198-9, 203). The Court left to the jury the question of 

defendant’s liability for Gerraghty’s neglect in the per- 
formance of an employee’s duty in operating the fall, as 
to which the defendant had performed its entire duty. 
We have considered this at length under the First Point. 


| (15). Seventeenth error assigned (fol. 74). There be- 
+ ing no evidence that Craven was not in charge at the 
| time of this conversation between O’Brien and Ger- 
raghty as to the fall, and it being conceded that if Craven 
was in charge, such notice to Gerraghty was not notice 
to the defendant (see charge fol. 196), the testimony 
was incompetent. It was not within the province of 


either Court or jury to assume that Craven was not in 
charge at the time. 


Last Point.—The judgment should be ‘ 
| R. D. BENEDICT, 
ae FRANK D. STURGES, . 
' OW & Gaar, — 
Attorneys for Plaintiff in Error. 
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either Court or jury to assume that Craven was not in 
charge at the time. 


Last Point. The judgment should be 
reversed. 


R. D. BENEDICT, 
FRANK D STURGES, 
Of Counsel. 


OWEN & GRAY, 
Attorneys for Plarntiff tn Error. 
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PATRICK CAREY, 
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On examining the brief of the connsel for the defend. 
ant in error, we find in it errors of sufficient gravity 
to warrant us in calling attention to them by a supple- 
mental brief. 


First.—Counsel for the defendant in error are forced 
to adopt theories in respect to the two important features 
of the case, viz.: (1), the conduct of the defendant in 
error, and (2), the cause of the injury,—which are 
wholly at variance with uncontradicted testimony, and 
the latter of which is directly contrary to the charge of 
the Court and the theory upon which the case was sub- 
mitted to the jury. 


I.—The brief, at the foot of page 4, states that Carey, 
hen struck by the falling tub, was at his post of 
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duty at the edge of the hatch * * iu the inshore 


‘* side.” | 

And again, on page 5: Although obviously in pulling 
‘in a descending empty tub it would sometimes be 
„necessary for him to pass under the hatch, there was 
„no evidence that he was there when struck.” 

And counsel argue: If he had been immediately 
„under the hatch, it would have struck him on the 
66 head. 99 

This statement is again repeated on page 13. 


(a). As matter of argument, in view of what we 
know of the natural law of gravity, it would seem to be 
certain that the tub could not have hit Carey, unless he 
. had been under the hatch. Bennett was steadying the 
rope as the tub came up, and says he saw the tub three 
or four feet below the coamings (fols. 68-69). When the 
tub fell, therefore, it fell within the hatch, and Carey 
must have been there, or it would not have hit him. 


Again, his natural position when about to pull the 
descending tub from the outshore side to the inshore 
side would be leaning forward, in which position the 
lower part of his body being nearer the inshore side of 
the hatch which he had just left, would be under the 
falling tub which had ascended on that side. 


(6). But we are not left to argument. Carey’s evi- 


dence is that he was not at the edge of the hatch when 
hit, but under it. 

His counsel ask the question: ‘‘ Where did your duty 
require you to be?” and takes the answer, Right by the 
edge of the hatch” (fol. 40), as evidence that that was 
his actual position when struck; but this is incorrect. 
He ignores the rest of Carey’s evidence (fol. 40). 


After hooking on a full tub, and sending it up, 
and going to take in the empty tub that was 
„coming down, all of a sudden the hatch got 
‘** suddenly dark * * * and all of a sudden a 
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tub full of coal came down on top of me where 
„ I stood and broke my leg.” 


And at fol. 44: 


„And I went to pull in an empty tub, so 1 
„ did. * * J crossed the hatch to pull in tho 


empty tub that was there. 

„Q. I want to know where you stood at the 
time you sent up the full tub?” 

„A. I didn’t stay there at all; I went to pull in 
the empty tub.” 

And again, at fol. 45: 

‘*Q. And were you going to pull that tub down 
to the inshore side of the ship, wherg the men 
„ere working?” 

„A. Yes, sir.” 


(c). Counsel say (p. 6): ‘‘ Unless it is held to be con- 
„ tributive negligence to be at his post of duty, Carey 


was injured without any fault of his own.” 
If Carey had not been in the hatch, this remark would 


be strictly true, but as he was under it, unless it is held 
not to be contributive negligence to go into a place of 
danger contrary to orders, Carey was not injured with- 
out any fault of his own, but by his own negligence. 


II.—The theory of the counsel for the defendant in 
error as to the cause of the injury was, and is, that the 
rope broke by reason of being worn or fagged out; and 
throughout the brief repeated use is made of these ex- 
pressions. 

On page 7 of the brief counsel sum up: He (Carey) 
„did not assume the risk of the breaking of the rope at 
„ the place where it was worn out, where several yarns 
were worn off, and where it was fagged out.” 


(a). They discredit the idea of the rope having been 
spliced, and of the injury having occurred through the 
drawing of the splice, and say, at page 14: ‘‘ The word 
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„ spliced was frequently used by the defendant’s wit- 
„ nesses, which tended to produce the impression that 
„this was a spliced rope, and that it untwisted and 
‘‘drew apart at the place where spliced. It was ez- 
—** tremely doubtful whether this was a spliced rope.” 
How can such a claim be reconciled with the language 
of the Court in its charge to the jury? The Judge said 
(fol. 192): It may furthermore, in my opinion, be con- 
‘* sidered as a fact that the rope was a spliced rope, and 
that the injury happened by the untwisting and draw- 
„ing apart of the portion of the rope which was spliced.” 
This was equivalent to the instruction that the evi- 
dence would not sustain any other cause for the injury, 
-and the jury were bound to accept that instruction and 
find a verdict in accordance. If they did not, the Court 
was bound to set the verdict aside. The case was dis- 
posed of at the trial upon this basis, and surely it must 
be disposed of now on the same basis. 

If the Court did not “think it desirable to balance the 
testimony on that point” (fol. 192‘, the counsel should 
not-have thought it desirable to aver the contrary. 


_(b).. Counsel say in the brief (page 16), ‘‘ There is no 
evidence that it (the rope) did untwist after Gerraghty 
put in the turns.” But the Judge charged the jury that 
the injury happened by the untwisting and drawing 

apart of the portion of the rope which was spliced (fol. 
192). Such must be taken to be the fact now. 


Second.—Counsel for the defendant in error also in 
many instances either entirely misunderstand the uncon- 
tradicted testimony, or purposely omit to give such por- 
tions as materially qualify their statement of facts. We, 
therefore, are warranted in making reference to their 
brief in these respects. 


» L—Counsel claim (page 20) that “some one should 
have been appointed and retained. to watch the rope.” 
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Some one was appointed for that very purpose. ‘‘I 
told him (O’Brien) to look out for that fall, and if the 
turns should come out of that fall again for to take 
e it off and put them in (fol. 134). 

But in his watching the rope he was not the represen- 
tative of the master, but a servant. No rule of law re- 
quires that a master should perform the duty of watch- 
ing the appliances which he furnished while they are in 
use to see that they are carefully used. That is the 
duty of the servant who uses them. 


II.—The portion of the charge excepted to on page 24 
of the brief was manifestly a misprint....The charge is 
at fol. 192. Instead of the words and knew,” it should 
read when they know.” 

If the Judge had charged that Craven knew or ought 
to have known” of the unsafety of this fall, it would 
have been a manifest error. 


III. The brief, at page 26, says, that the injury did 
not arise in consequence of any negligence in the use of 
the rope.” 

But if the rope became untwisted and O’Brien did not 
stop his drum to put the turns in, what is that but neg- 
legent use of the rope? Not doing to the rope what he 
ought to have done is just as much a negligent use of it 
as doing sumething to it which he ought not to do. 


IV.—The brief (page 27) quotes the language of this 
Court in the Ross case as to the conductor of a railway 
train, in the management and operation of the train, as 
justifying the refusal of the Court to charge as re- 
quested, ‘* that in the management and operation of the 
hoisting apparatus Gerraghty and O’Brien were fellow- 
servants of the plaintiff.” 

But therv is no analogy between the cases, although 
the same words are used. The analogy to be drawn from 
railroad business would be, not the management and 
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operation of the train, but of the engine. 

Surely this Court never intended to hold that in the 
management and operation of the engine, the engineer 
and the firemen represent the company ang are not 
fellow-servants with the brakemen. On the contrary, 
it is expressly said in that case that the firemen, the 
brakemen, the porters and the engineer are fellow- 
servants” (112 U. S., p. 390), that is, the fireman and 
engineer in the management and operation of the en- 
gine, and the brakeman in the management and opera- 
tion of his brake, are fellow-servants with the porter. 
And so,-as it seems to us, in the management and op- 
eration of this machine, Gerraghty and O’Brien were 
fellow-servants of the plaintiff in the business of hoist- 
ing the coal. 


V.—The brief says (page 29) that the danger of fall- 
ing tubs, in consequence of the parting of defective ropes 
supplied by the master, was a hazard not naturally to be 
anticipated.” 

The hazard naturally to be expected was the hazard of 
anything falling, and counsel in their brief, at page 29, 
give an instance of this in falling lumps of coal.” It 
makes no difference what led to the falling, if danger 
from anything falling was incidental to the work. The 
falling might be the result of ‘‘defective ropes supplied 
by the master,” or it might be the result of good ropes 
supplied by the master being allowed by the servants to 
become defective by careless use, or it might be the neg- 
ligent use by servants of ropes which were always good; 
but there was always danger against which the master 
‘could not guard by diligence on his part, except by di- 
rections to the servants not to stand under the hatch; 
whereas, the servant could guard against the danger by 
obedience to those directions. 


VI. — Counsel refer to the rope in question having been 
used seven months, which is longer than the usual time. 
(page 2.) 
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The testimony shows that it was purchased April 
13th, and was not put in use until two weeks after that 
time (fol. 130), and the accident happened November 3d, 
This is a few days over six months. 


VII. — They say that when the rope was spliced, about 
a week before the accident, it was chafed and worn, but 
omit to state that the same witness who spliced the rope 
says that those worn parts were then cut out (fol. 119). 


VIII.—They say that it is unsafe to use a spliced rope 
that has to pass through blocks as this one did. 

The uneontradicted testimony shows that this rope, 
the part that was spliced, passed through but one block, 
if through any (fols. 97, 152), and that was a large 
block (fol. 158). 


IX.—They say that dipping the rope in water, if the 
rope is bad or old, causes it to fag quicker, and refer, at 
pages 3 and 11, to the testimony of Burdett at fol. 92, 
and Hawkins at fol. 95, in support: but they omit to re- 
fer to the testimony of these witnesses, which is directly 
in conflict with this claim (see Burdett, fol. 92, and Haw- 
kins, fol. 95). 

Q. If a rope runs through pulleys, would it chafe 
any more by being wet than it would by being dry? 


„A. No; the wetter it is the longer tt will hold.” 


X.—Counsel state, at page 9, that there was no evi- 
% dence of the intervention of any unusual or extraordi- 
‘* nary cause to produce that defective condition between 
„the time the fall was rigged and the time the rope 
‘* parted, an interval of only three hours.” 

We agree with them that the untwisting of the rope 
was not the result of anything ectraordinary or unusual, 
but, was, on the contrary, a usual incident to the opera- 
tion of the rope. 
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XI.—Counsel misstate the testimony of O’Brien that 
Gerraghty, when spoken to the second time, took the 
rope away and dipped it in the water. O’Brien express- 
ly says, at fol. 74, that he does not know what Ger- 
raghty did when he spoke to him the second time. 


XII.—Counsel also refer to the rope having disap- 
peared (page 17); but the Court charged that no injuri- 
ous conclusion by reason of such fact could naturally be 


drawn against the company (fol. 199). 


Reply to Supplemental Brief of Defendant in Error. 


The counsel for the defendant in error have fur- 
nished a supplemental brief in answer to our brief. 


We beg to present the following considerations in 
reply. 


FIRST. 


The supplemental brief (page 1) speaks of the various 
circumstances which made it dangerous to stand under 
the hatch, as being the dangers” to which Cary was 
exposed if under the hatch. It studiously omits the 
danger. The danger was danger of injury from some- 
thing falling on him. It made no ditference what were 


the particular circumstances out of which the fall of 


any particular thing arose. The employer had directed 
him not to be where he would be exposed to any injury 
from the fall of coal or tubs, or anything else. Obedi- 
ence to that direction was all that was required on 
plaintiffs part to ensure his safety. 

Plaintiff’s claim is, that although he was under the 
hatch he would not have been injured but for negligence 
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of his employer as to the rope, and that therefore he 
did not contribute to the injury (p. 3). But even. if we 
grant that there was negligence of his employer as to 
the rope, it is equally apparent that he would not have 
been injured but for his being under the hatch contrary 
to directions. The same reasoning, therefore, which 
the brief puts forward as showing that the plaintiff's 
presence under the hatch did not contribute to the in- 
jury, would also show that the employer’s negligence as 
to the rope did not contribute to the injury, which is ab- 
surd. 

The true proposition is that if there was negligence on 
the part of the defendant as to the rope, and if there 
was negligence on the part of the plaintiff as to being 
under the hatch, then, inasmuch as in the absence of 
either fact there would have been no injury, it is a case 
of contributory negligence. 


SECOND. 


But the brief proceeds to argue that there was no 
negligence on the part of the plaintiff in being under the 
hatch. It says: It has never been held that being in 
a dangerous place is negligence per se” (p. 3). But being in 
a dangerous place contrary to orders is negligence per 
se. The authorities cited holding that a man, who is re 
quired by his duties, or by orders, to be in a dangerous 
place, is not negligent merely in being there, are foreign 
to this case, for Cary’s being there was unnecessary and 
contrary to orders. 

The counsel have seized upon the * bit of evidence 
which furnishes ary support to theic claim that Cary was 
necessarily under the open hatch,” in the evidence of 
Gerraghty which they quote on page 5. But it is plain 
that what Gerraghty meant was that F he went to 
catch the empty tub (which was coming down on the 
opposite side of the hatch) he could not do it without 
stepping under the hatch.” Now, take the uncontra- 
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dicted evidence of the plaintiff himself that there was 
another man on the opposite side of the hatch doing 
the same work ” as himself (fol. 40), and of Craven that 
where there are two men, one to attend to each tub,” 
it is not necessary for either man to step out and take the 
tub on the opposite side, and it is plain that, although it 
might be necessary for Cary, if he did go to take the 
opposite tub, to step under the hatch, yet it was not 
only not necessary for him to take the opposite tub, 
but his taking it was doing the business of the man op- 
posite him, and was contrary to the express orders not 
to stand under the hatch when a draft was going up. 

It, is, therefore, not the fact that Carey was neces - 
sarily under the open hatch.” 

And in support of our proposition, that, if he was un- 


necessarily under the hatch, whether against ‘express 


orders or not, that was negligence on his part, we de- 
sire to add to our former authorities the following: 
„When the danger is open to the observation 


of every one, so that the party, when he is invit- 
ed to go there, must be held to know the risks, 


then, if he chooses to go there, he assumes the 
risks himself.” | 
Kresanowski vs. Northern Pacific R. R., 18 
Fed. Rep., 235. 

If the danger was equally known to both 
parties, it could not be said that he was free from 
contributory negligence.” 

English vs. Chic. &c. R. Co., 24 Feb. Rep., 
910. 


A map has no right to thrust himself forward 
into a dangerous position and say, If Iam hurt I 
shall go to the hospital and be taken care of and 
recover damages.’ He has got to take care of 
himself.” 

Cunningham vs. Chic. &c. R. Co., 5 


McCrary, 472. 


ns 
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THIRD. 


The supplemental brief still contends, as the first one 
did, that this rope was not spliced, and that the jury 
was not bound to treat the case on the theory of a spliced 
rope. It even claims that the Trial Judge left it to the 
jury to decide, as a question of fact, whether it was a 
spliced rope (p. 17). 

Now, it is true that the Trial Judge did say, I do not 
presume to decide upon this question of fact.” But it is 
equally true that the question of fact, of which he spoke, 
was not the question, whether the rope was spliced. 

Having said to the jury that it may be considered as 
a fact that this was a spliced rope,” the Judge then 
stated to them two positions which the plaintiff took; and, 
after discussing the first one, he proceeded to the second, 
saying, I do not presume to decide this question of fact 
which I have just submitted to your consideration.” 

The words in italics the supplemental brief (p. 17) 
omits to quote, but states that by this language the 
Trial Judge intended to leave to the jury the question 
whether the rope was a spliced rope. The counsel may 
have been misled into the belief that this was so. But 
this Court will see that the question of which the Judge 
spoke was whether this spliced rope was unsafe when it 
was selected from the store-room. 


FOURTH. 


The plaintiff’s counsel concedes (supplemental brief, p. 
8) that, if our proposition on p. 20 of our brief was cor- 
rect, we were entitled to have a verdict directed in favor 
of the defendant, but they say that ‘‘the plaintiff was 
guilty of none of all those things.” Let us see. 


1. We say the plaintiff was bheedless of apparent 
risks.” Counsel answers that the danger of a defective 
rope was not apparent. 
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The risk which was apparent was the risk of being 
hurt if anything fell down the hatch, no matter what 
caused such fall. 


2. We say he was ‘“‘ disobedient of express directions.” 

Counsel denies it. 

He had been told not to be standing under the hatch 
when a draft was coming up.” He was under the 
hatch when a draft was coming up. 

(The quibble on p. 7 as to the word standing 9 
does not demand an answer but we will call atten- 
tion to the fact that plaintiff himself says, ‘‘ The 
tub came down on me where I stood” fol. 40). 


3. We say he was “ regardless of repeated warnings.” 
Counsel does not undertake to contradict this. 


4. We say he interfered with the duty of the man op- 
posite him. Counsel says he did not, for there was no 
man opposite. 

But the plaintiff testified that there was another man 
on the opposite side of the hatch doing the same work, 
and that that was Henretty. And the counsel really 
seem to think that the fact that the defendants did not 
call Henretty as a witness wipes out of the case this 
evidence of his own client (supplemental brief, p. 9) and 
justifies them in the assertion that there was no man 
opposite to him performing duties similar to his.” 

We submit that the answer of the plaintiff’s counsel 
to the facts of our proposition is insufficient; and we 
claim the benefit of their concession that on those facts 
the Court should have directed a verdict for defendant. ° 


FIFTH. 


The contention of plaintiff's counsel, on page 11 of the 
supplemental brief, is nothing but a quibble. They surely 
understand that the coming out of the turns of the rope 
is a progressive process, not injurious to the strength of 
the rope when it begins, but becoming so if allowed to 
continue. The stopping the use of the rope before that 
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process has reached the dangerous phase, is an incident 
in the use of the rope by the employee. 

They say that there is no evidence in this case that 
the fall was improperly or negligently operated“ (p. 24.) 

We answer that there is no conflict on the evidence, 
but that when the turns began to come out the second 
time, O’Brien continued to use it instead of taking it 
off” as he had been directed to do, and that such oper- 
ation of the fall was both improper and negligent. 


SIXTH. 


As to the claim on page 17, that this rope was (1). not 
spliced (2) not in a good condition where it was spliced 
(p. 23), we only desire to refer again to the Trial Judge’s 
statement to the jury that it was to be taken as a fact 
that it was a spliced rope, and to refer also to our brief 
(pp. 22-23) where the uncontradicted evidence is given 
as to the condition of the rope when it was furnished. 

We say uncontradicted, because the evidence of the 
witnesses who saw it after its hours of use and after its 
parting, does not contradict the testimony as to its con- 
dition when it was furnished. 


SEVENTH. 


The substance of the contention of plaintiff’s counsel 
is (ist), that if a master furnishes to his employees ma- 
terial which is safe when furnished, but which by use 
may become unsafe, so as to need repairs, and which 
the employee does use till it becomes unsafe, such use 
by the employee is a breach of the duty of the master; 
and (2d), that, if the employee is told to stop the use of 
the material if he sees it about to become unsafe, and to 
put it back to the condition in which it was when it was 
supplied, his failure to do so is a breach of the masfer’s 
duty. 
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This is nothing less than holding that the master 
must ensure the safety at all times of the material which 
he furnishes. But the law has hitherto been that the 
master was only called on to ensure that the material 
was safe when he furnished it. 

The counsel states our claim as to O’Brien to be that 
he was to watch the rope and see that the turns did not 
come out, or if they did, to put them in again (p. 12 D.) 
and they argue that putting the turns in was keeping 
the rope in repair, and, therefore, O’Brien, in putting in 
the turns, or failing to put them in, represented the 
muster. 

They have overlooked and omitted one material 
element. Gerraghty’s evidence was that he told O’Brien 
„to look out for that fall, and if the turns would: come 
out of that fall again for fo take it off and put them in 
again (fol. 135). 

Now, whether O’Brien represented the master in 
putting the turns in or not, in taking off the fall he cer- 
tainly would be doing the work of an employee in the 
use of the rope. His failure to stop the use of the rope 
and to take it off, was the negligence of an employee. 

The plaintiff’s claim comes to this—that a master is 
required not only to furnish safe material, but to stand 
by while it is being used and see that it does not become 
unsafe. And this was substantially what the Trial 
Judge gave the jury to understand when, after stating 
that the plaintiff claimed that it was Gerraghty’s neg- 
lect if he ‘‘did not return to watch the rope,” and that 
the important duty of the hour was to see that the rope 
did not untwist, and that ‘‘Gerraghty had no business 
to abandon the oversight of the rope in the condition in 
which it was when he saw it,” he then told them that 
if Gerraghty ‘‘ ought to have attended to himself,” and 
did not, and the accident happened by reason of it, the 
plaintiff had made out his case (fol. 198). 

But the law, as we have already shown, is otherwise. 

We add the following authorities. 

The corporation is not to be held as guaranteeing or 
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‘* warranting the absolute safety under all circumstances 
‘* of the machinery or apparatus which may be provided 
for the use of employees.” 

Hough vs. Railway Co., 100 U. S. 218. 


“The duty which the master owes to his servants is 
to provide them with safe tools and machinery where 
‘* it is necessary. When he does that, he does not, how- 
„ever, engage that they will always continue in the 
„ game condition. Any defect which may become ap- 
parent in their use, it is the duty of the servant to ob- 
‘* serve and report to his employer. The servant has 
‘* the means of discovering any such defects which the 
master does not possess. It is not negligence in the 


. * master if the tool or machine breaks, whether from 


an internal original fault, not. apparent when the tool 
or machine was at first provided, or from an external 
apparent one produced by time and use, not brought 
“to the master’s knowledge. These are the ordinary 
‘* risks of the employment which the servant takes upon 
„himself.“ 


Baker vs. Alleghany R. R., 95 Penn., 211. 


The rule is that the master does not owe to his ser- 
‘* vant the duty to furnish the best known or conceivable 
appliances. He is simply required to furnish such as 
‘* are” (not which will always remain) ‘‘ reasonably safe 
„and suitable, such as a prudent man would furnish if 
nis own life were exposed to the danger that would 
‘* result from unsuitable or unsafe appliances.” 


Marsh vs. Chickering, 101 N. F., 400, 
R. D. BENEDICT, 


FRANK D. STURGES, 
Counsel. 
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Supreme Court of the Muited States. 


THE CUNARD STEAMSHIP Cox 
PANY (LIMITED), 
. Plaintiff in Error, 


1 Brief of Appellee. 


PATRICK CAREY. 


— —— — ee 


FACTS. 


On the 3d of November, 1880, Patrick Carey, the de- 
fendant-in-error and plaintiff below, was a longshoreman 
in the employ of The Cunard Steamship Company, the 
plaintiff-in-error and defendant below, in the hold of the 
steamship Batavia, which was owned and in use by that 
company (folios 39, 12). 

* His duties in the hold were to hook and unhook tubs 
of coal on and from a fall supplied by the defendant below 
for the purpose of unloading Liverpool coal from the hold , 
of the steamer (fol. 39). While so employed at his post 
of duty, the rope of the fall which was hoisting a full tub 
of coal broke; the tub fell upon his left leg causing a com- 
pound comminuted fracture of the thigh bone (fols. 40, 
49). He was carried to St. Vincent’s Hospital (fol. 42), 
where he remained for about five months (fol. 42), after 
which he was taken home in a carriage, where he was at- 
tended by a physician and surgeon for about twenty 


months thereafter (fols. 42, 51, 52, 88). His injuries were 
of a very serious, dangerous, painful and permanent char- 
acter. A thigh bone was broken in a number of pieces, 
the ends of which projected out through the flesh, which 
was bruised and lacerated to such an extent that the sur- 

j geon’s hand could be passed through the leg from one side 

’ to the other (fol. 49). A large package of bone chips taken 

wae from the leg M put in evidence on the trial (fols. 42, 

i 52). After the healing of the leg, which became four and 
a half inches short, deep depressions remained and will 
remain through life (fol. 52). It is impossible to bend the 
leg or stand upon it,and Carey is permanently injured and 
incapacitated (fols. 52, 57). The details of the various 
surgical operations, the opinions as to the necessity of am- 
putation, the pain through which he passed and will pass 
in the varying conditions of the weather, are detailed in 
his testimony and that of the surgeons who attended him 
(fols. 41, 42.49, 61). It was only by marvelous surgical 
skill that his life was saved. 

The rope the breaking of which caused the plaintiff's 
injuries was purchased and put in use for a coal fall by 
the company on the 13th of April, 1880 (fols. 118, 119), 
about seven months prior to the time it broke (fol. 39). 
The testimony of the witnesses for the company disclosed 
the fact that the length of time customarily deemed safe 
to use a rope was five or six months (fol. 101); so that 
Carey was injured by the breaking of a rope which was 
being used nearly a month after the expiration of the usual 
time for such use. This rope was a part of the usual 
hoisting apparatus operated by steam power, and was 
rove through a number of blocks running from the ship’s 
hold through these various blocks attached to a gaff or 
derrick over to a drum worked by an engine on a scow at 
the ship’s side (fols. 71, 73, 97). There was testimony on 
the part of the witnesses of the defendant below, that this 
rope was spliced about a week before the accident (fol. 
119), that at that time it was chafed and worn (fols. 119, 
120, 129), and that after that it was used only twice before 
it broke (fols. 119, 129). The man who rove the fall, and 
others whose attention was directly called to the rope, 
saw no splice in it (fols, 177, 73, 134). If the rope was 
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spliced, the testimony of expert witnesses of the defendant 
below shows that it is unsafe to use a spliced rope which 
has to pass through blocks as this one did (fols. 115, 129), 
for the manifest reason that the friction will wear down 
and chafe the spliced part, and cause untwisting and draw- 
ing of the splice (fol. 125). About eight o’clock on the 
night of the injury two hours and a half before the rope 
broke (fols. 73, 40), it was in such an alarming condition 
in that part which was visible on the scow, as to arrest 
the attention of the men there stationed (fols. 71, 73, 148). 
At that time it was chafed, worn and fagged out over a 
length of five or six feet, the centre of which was the 
worst part (fol. 73). One of these men, John O’Brien, then 
called the attention of Christy Gerraghty, the foreman, to 
its dangerous condition (fols. 73, 74, 75). At about half 
past nine Gerraghty’s attention was again called to it (fols. 
74, 184, 148); he then took the fall off the drum and put 
some turns in it, throwing that part into the water to 
steep it (fols. 75, 135). He saw no splice in the rope (fol. 
134). The effect of this operation on a rope, if good, is to 
give it temporary strength (fols. 75, 103, 114); but if bad 
or old, causes it to fag quicker (fols. 75, 92, 95). Shortly 
after the rope carried away (fol. 75), and the tub of coal it 
was hoisting fell upon Carey’s left thigh (fols. 40, 54). 

The various agents and officers in charge were as fol- 
lows: The superintendent of the dock was Mr. Story, who 
was not present at any time on the night in question (fols. 
39, 105). Next in rank to him was Patrick Craven, who 
was foreman of the dock (fols. 39, 42, 96), who had power 
to hire and discharge men, and superintend the work of 
both men and gear (fols. 96, 111.112). On the night in 
question he was sick, and was round the dock for only 
about half an hour, leaving for his home at five minutes 
after nine (fol. 99). In Craven’s absence, Christopher 
Gerraghty had full charge of both men and gear (fols. 
105, 112). While Craven did not leave until nine o clock. 
Gerraghty assumed full control at a little after eight 
o' clock, the time when his attention was first called to the 
rope by O’Brien (fols. 73, 14-), owing to the fact that 
Craven was then disabled, being sick and lying down in 
his room (fol. 99). 
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The case was submitted to the jury under instructions 
from the Court, and a verdict returned for the plaintiff 
below for fifteen thousand dollars damages (fol. 203). 

Twenty-three exceptions were taken, which will be con- 
sidered in groups according to the nature of the questions 


involved. 
4s 
POINTS. 
On Exceptions to Denials of Motions to Direct Verdict as 
: for Defendant Below. 
First. 
: 4 
ON THE EXCEPTION TO THE DENIAL OF THE MOTION TO 
DIRECT A VERDICT FOR DEFENDANT BELOW AT THE CLOSE OF A» 
PLAINTIEF’S CASE(folio 95). — 
e 
The grounds of the motion were: 
First.—Contributory negligence of the plaintiff. — ee 


SEconD.—That the evidence failed to establish negligence 
on the part of the defendant. 


THIRD.—That the injury was caused solely by the neg- 
ligence of a fellow-servant of the plaintiff. 


The denial of this motion was not error. 


4. 


Ox CONTRIBUTORY NEGLIGENCE. 


There was no contributory negligence on Carey’s part. 
When struck by the falling tub he was at his post of duty - 
at the edge of the hatch in the hold (folio 40), in the wing 
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of the ship on the inshore side (falio 44). At the time the 
coal was nearly all discharged, only six or eight tubstull 
remaining (folio 40) in this inshore wing (folios 44, 45). 
The tub that struck him was, before it fell, being guided 
in its ascent by a man stationed on the steerage deck on 
the inshore side (folios 68, 69), and was very near that 
deck when the rope parted (folio 68). The distance be- 
tween that deck and the bottom of hold where Carey was 
standing was about twenty feet (folio 47). He was found 
after being knocked down on the side of the hatch where 
the men were shoveling at the time (folio 64) no men 
being then at work on the other side (folio 44). There 
was an immaterial variance on the question as to whether 
it was offshore or inshore between Carey and a witness 
by the name of Carroll, Carey thinking it was inshore and 
Carroll that it was offshore (folios 44, 64), owing probably 
to the fact that Carey remembered that the sliip headed 
toward the street (folio 44), while Carroll supposed from 
the defendant’s counsel that it faced toward the river (folio 
64). Bennett, the man stationed on the steerage deck, 
corroborated Carey’s memory in his testimony that he was 
guiding the ascending tub on the inshore side before the 
rope parted (folios 68, 69). But whichever side it was, it 
was where Carey and the shovelers were working (folio 
64). Carey had guided the full tub to the edge of the hatch 
and sent it up; had grasped the descending tub and was 
guiding it tothe shovelers in the wing when he was struck 
(folios 44, 45). Although obviously in pulling in a descend- 
ing empty tub it would sometimes be necessary for him 
to pass under the hatch, there was no evidence that he 
was there when struck. 

From the direct facts established the mind is forced to 
the conclusion that Carey was struck by the falling full 
tub he had sent up attached to the rope which-broke while 
he was guiding the empty descending tub in the inshore 
wing at the edge of the hatch. If he had been immediately 
under the hatch it would have struck him on the head. 
As it was, he was struck on the side, on the lower part of 
the left thigh (folio 54). 

There is no evidence that he was not using all the care 
and caution which a prudent man would exercise under 
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the circumstances. Even if the evidence justifies the 
inference that he was immediately under the hatch at the 
time when struck, the same evidence shows positively 
that he must have been there in the performance of his 
duty. There being only a small quantity of coal remain- 
ing in the hold (folio 40) at the time, which obviously 
would be far back in the wing, it would be necessary for 
Carey to grasp a descending empty tub before it got too 
far down in order to give it the proper momentum in the 
direction of the shovelers. If he waited until the loaded 
tub was far up the empty tub might land on the bottom 
of the hold and he could not get it where he wanted it 
The weight of an empty tub was about from 175 to 200 
pounds (folio 40). Unless it is held contributive negli- 
gence to be at one’s post of duty Carey was injured with- 
out any fault of his own. 

This Court has held contributory ——— to be a 
question of fact for the jury. 

Hough vs. R. R., 100 U. S., 213 


R. R. vs. Jones, 95 U. 8., 430, 441. 


In the latter case this Court says: 


„ Negligence is the failure to do what a reasonable and 
i: prudent person would ordinarily have done under the 
circumstances of the situation, or doing what such a 
person under the existing circumstances would not have 
done. One, who by his negligence has brought an 
injury upon himself cannot recover damages for it. 
“ Such is the rule of the civil and common law. A plain- 
66 tiff in such a case is entitled to no relief. But where the 
„ defendant has been guilty of negligence also, in the same 
„connection, the result depends upon the facts. The ques. 
tion in such cases is: 1. Whether the damage was 
% occasioned entirely by the negligence or improper con- 
duct of the defendant; or 2. Whether the plaintiff him- 
‘* self, so far contributed to the misfortuné by his own 
ec negligence or want of ordinary care or caution, that but 
for such negligence or want of care on his part the 
‘* misfortune would not have happened. In the former 
‘6 case the plaintiff is entitled to recover. In the latter 
he is not.” 
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In the case at bar it cannot be said that Carey was 
doing anything, or omitting to do anything, which a 
reasonable or prudent man would ordinarily have done or 
not done under the circumstances in which he was placed. 
He was doing his duty. Negligence is a failure to do one’s 
duty. The misfortune was occasioned entirely ati the 
negligence and misconduct of others. 


Nor A Risk. 


Nor can it be claimed that the doctrine of constructive 
negligence should be applied. The injury which the 
plaintiff sustained did not arise out of any risk which the 
plaintiff assumed when he entered the employment of the 
defendant. f 

The risks assumed by a servant are perils which he is 
‘‘ likely to know and against which he can as effectually 
„guard as the master. They are incident to the service 
„and can be as distinctly foreseen and provided for as 
any other. He does not assume risks of perils or 
„ hazards against which he may be guarded by proper 
‘* diligence upon the part of the master.” 

Hough vs. R. R. ubi sup. 


Carey did not assume the risk of an injury resulting 
from defective machinery. He did not assume the risk of 
the breaking of this rope at the place where it was worn 
out, where several yarns were worn off, and where it was 
fagged out, for the reason that he was in a place where 
he could not know of it nor provide against its dangers. 
The defendant’s counsel conceded (folio 76) that the de- 
fective part of the rope did not descend into the hold 
within Carey’s sight. 


(B.) 


Ox DEFENDANT'S N EGLIGENCE. 


The second ground of the motion to direct a verdict was 
that the evidence fails to establish negligence on the 
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part of the defendant.” The evidence of defendant’s 


negligence was overwhelming. It will not—it cannot—be 
contended that this rope was a safe one or in a safe condi- 


tion at that time. After it gave way the ends, to use 
some expressions of the witnesses, ‘‘ looked like a 
whisp broom or something that would be worn out” (fol. 
47). The strands apart from each other” (fol. 40), and 
scattered” (fol. 62, 63), looked like an old swab” (fol. 68), 
„ fagged out (fols. 70, 78, 79). Like any other rope when 
it breaks one strand would be a little shorter than the other, 
and the yarns were fagged out (fols. 78-79). The 
strands were separated from each other irregularly over a 
distance of from six inches to three feet (fols. 86, 49, 70). ‘‘It 
‘* wasn’t a clean break across so as to cut it with a knife 
Or such a thing as that; but it pulled right apart and 
‘* came scattered down in the hold. The end of the rope 
‘‘ was not twisted up, the strands were separated (fol. 63). 
Before it gave way it was in such a condition as to arrest 
the attention of O’Brien, who was stationed at the drum. 
In his language. It was chafed about from 5 to 6 feet 
‘‘ along about the centre of that was the worst part.” 
„There were several yarns worn off; it was fagged out 
considerably (fol. 73). From these descriptions there 
can be no doubt that the rope was in a deplorably un- 
safe condition. It broke at the place naturally to be ex- 
pected, viz.: the weakest point—the centre of the five or 
six feet where it was chafed, that being the worst part 
(fol. 73). The witnesses all agree that there was about 
three feet of fagged out ends after the rope gave way 
(fols. 86, 49, 70), which establishes the fact that it broke in 


the centre of the five or six feet which O’Brien described 


as the worst part (fol. 73). Here was evidence of an un- 
safe rope being used by the defendant, evidence that it 
broke, evidence that the plaintiff was injured thereby. 
This established at least presumptively the negligence of 
the defendant. 
Stokes v. Saltonstall, 13 Peters, 181. 
Transportation Co. v. Downer, 11 Wall., 130. 


This evidence standing alone established a clear case, 


a 


. N 
x 
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and was sufficient to cast upon the defendant the burden 
of proving proper care on its part. 

It was implied in the contract between the defendant 
as master and the plaintiff as servant, that the former 
should supply the physical means and agencies for the 
conduct of the business in which the plaintiff was engaged, 
and that in selecting such means it should not be wanting 
in proper care. It was the defendant’s duty to observe 
all the care which prudence and the exigencies of the situ- 
ation required; such care as was fairly commensurate with 
the perils or danger likely to be encountered. Its duty was 
discharged when, but only when its agents, whose duty it 
was to supply the instrumentalities, had exercised due care 
as well in their purchase originally as in keeping and 
maintaining them in such condition as to be reasonably 
and adequately safe for use by employees. : 

Hough vs. R. R., ubi sup. oe 
Wabash R. R. vs. McDaniels, 107 U. S., 454. 


Under the foregoing rules, as held by this Court, the 
evidence was sufficient to justify the submission of the 
case to the jury on the question of defendant’s negligence. 
The inference was irresistible that proper care had not 
been exercised in the rigging of that fall with that defec- 
tive rope. There was no evidence of the intervention of 
any unusual or extraordinary cause to produce that de- 
fective condition between the time the fall was rigged and 
the time the rope parted, an interval of only three hours. 
Even without the aid of the testimony of expert witnesses 
(fol. 77), the lay mind would naturally believe that that 
rope was in a defective and unsafe condition when it was 
selected for that night’s work. It would require consid- 
erable evidence to remove the natural presumption that it 
could not have deteriorated so much within so short a 
time by the usual and ordinary wear and tear, and that 
therefore its condition must have been apparent to ordin- 
ary observation when it was selected. Hence the jury 
would have been justified in finding that proper care was 
not exercised in supplying that rope and rigging the fall. 

But conceding that the rope was in a safe condition 
when selected that night, the evidence shows that it after- 
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wards became unsafe and dangerous to an alarming extent. 
It needed repairing. The duty of repairing dnd maintain- 
ing buildings, machines, &c., is the master’s, and he is 
directly liable for the negligence of his agents acting in his 
behalf. If the master knows, or in the exercise of due 
care might have known, that his structure or apparatus 
were insufficient either at the time of providing them, or 
at any subsequent time, he fails in his duty. 

Hough v. R. R., ubi sup. 


For over two hours before the rope parted its defective 
and dangerous condition was so apparent as to arrest or- 
dinary observation. If the defendant did not know, it 
ought to have known it. It was somebody’s duty to repair 
that rope, or replace it with a better and safer one. It 
would be a violent presumption which the defendant itself 
would hardly care to allow, that no one in defendant’s 
employ was charged with that duty. Whatever agent was 
entrusted with its performance stood in the place of the 
defendant, and was guilty of neglect. 

So if the plaintiff's case had rested here there would have 
been sufficient evidence to justify the denial of the de- 
fendant’s motion to direct a verdict on the ground claimed 
that the evidence failed to establish negligence on its part. 


NOTICE TO DEFENDANT. 


But the evidence of the plaintiff went further than this, 
and showed actual notice to Gerraghty, the foreman, whose 
duty it was to either repair the rope or replace it with a 
safer one. The attention of Gerraghty was twice called 
to the dangerous condition of the rope, within two hours 
before it broke. O’Brien testified: ‘I spoke to Mr. Ger- 
‘‘raghty, and told him that the rope looked bad—looked 
‘* chafed—looked as if it wouldn't last much longer to hoist 
“with * * * * He told me to go ahead with it longer, 
„% and continue to hoist, and I did so. Then he came down 
„Again about an hour or so afterwards, and I spoke to 
him again about the rope; it was then getting worse, 
and I told him that it looked worn, and I was kind of 
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% afraid to hoist any longer —felt timid like; I was afraid - 
‘there was going to something happen—that the rope 
‘* was going to carry away, or something, and might hurt 
‘* some one; I felt that way: I told him that I felt afraid 
‘* it might carry away (fol. 74). Gerraghty was the fore- 
man to whom the notice was properly given (fol. 90). He 
was the only foreman there that night, and he always had 
charge of coal gangs and the operation of the machinery 
(fol. 91). Here was actual notice to the agent to whom the 
defendant had delegated its duty of maintaining secure 
apparatus for the use of the servants. 

Hough v. R. R., ubi iup. 

Pantzar v. Mining Co., 99 N. T., 368. 

Corcoran v. Holbrook, 59 Id., 517. 


What care did Garraghty exercise in the performance 
of this duty? The first time O’Brien called his attention 
to the rope, he told O’Brien to go ahead with it longer and 
continue to hoist (fol. 74). The second time, over an hour 
after, when spoken to again, he took the rope away and 
steeped it, i. e., dipped the bight of it that was bad in 
water (fol. 75). The testimony of the plaintiff's expert 
witnesses in regard to the steeping, was that while it 
might make a good rope alittle stronger for a few minutes, 
perhaps, if it was an old or worn rope it would wear just 
the same and fag quicker afterwards (fols. 75, 85, 92, 95). 
In the opinion of the same witnesses, what should have 
been done was to change the rope for a new and better one 
(fols. 88, 92). Ono witness, in answer to the question: If 
‘* rope is chafed, would dipping that rope in water have 
%a tendency to strengthen or weaken it?” quaintly ro- 
plied: ‘‘No, sir; that chafe is there; it don’t do it any 
„good, sure; that chafe is there; no use to doctor that, 
only to put a new one in its place” (fol. 92). 

It is clear, therefore, that the plaintiff's case disclosed 
evidence of gross neglect on defendant's part. : 


(C.) 
No NEGLIGENCE OF FELLUW-SERVANTS. 


The third ground of the defendant’s motion to direct a 
verdict in its favor at the close of the plaintiff’s case was 
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ce that the injury was caused solely by the negligence of a 
“ fellow-servant of the plaintiff.” In no aspect of the plain- 
tiff’s case can it be successfully contended that the plaintiff's 
injuries were caused solely by the negligence of a fellow- 
servant. There was no evidence that any of the workmen 
committed or omitted any act, or in’any way contributed 
negligently or otherwise to the accident which resulted in 
Carey’s injuries. Nothing which O’Brien did was negli- 
gent. He did all he could to avert the casualty. Even if 
Garraghty should be regarded as a fellow-servant instead 
of the representative of the defendant, the injury to the 
plaintiff could not be said to have been caused solely by 
his negligence. The fact would still remain that a de- 
fective and dangerous rope had been supplied by the 
defendant. 
Where the master. furnishes defective or _ inadequate 
machinery for use in the prosecution of his business, he is 
not excused by the negligence of a servant in using the 
machinery, from liability to a co-servant, which could not 
have happened had the machinery been suitable for the use 
to which it was@ppplied. 

Grand Trunk R. R. vs. Cumming, 106 U. S., 

700. 

Cone vs. R. R., 81 N. T., 206. 

Ellis vs. R. R., 95 id., 546. 

Stringham vs. Stewart, 3 East. Rep., 73. 


SC, 100 .,. SIG 
As has already been shown, the evidence justified the 
conclusion that the rope was in a defective condition 
when work was commenced that night, and it certainly 
was defective when Gerraghty’s attention was called to it, 
which establishes negligence on defendant’s part. If it 
were some one other than Gerraghty’s duty to repair the 
defect, and Gerraghty was merely a fellow-servant, then 
his negligence merely contributed to the casualty, which 
therefore cannot be said to have been caused y by his 
negligence. 
The defendant’s motion at the close of plaintiff’s case to 
direct a verdict in its favor was properly denied, and the 
defendant’s exception thereto was not well taken. 
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Second. 


ON THE EXCEPTION TO THE DENIAL OF THE MOTION TO 
DIRECT A VERDICT FOR DEFENDANT BELOW, AT THE CLOSE 
OF ALL THE EVIDENCE ON BOTH SIDES (fol. 183). 


— — 


The grounds of this motion were the same as of the 
motion to direct at the close of plaintiff's case, viz: 


First.—Contributory negligence of the plaintiff. 


SEcoxD.—That the evidence failed to establish negli- 
gence on the part of the defendant. 

THIRD.—That the injury was caused solely by the negli- 
gence of a fellow-servant of the plaintiff. 

The denial of this motion was not error. 

The considerations already urged in answer to the ex- 
ception to the denial of the first motion, apply -with equal 
and even greater force to this exception. The testimony 
of the defendant’s witnesses strengthened the plaintiff's 
case. 


(A.) 
On ContTrRIBUTORY NEGLIGENCE. 


On the question of contributory negligence the defend- 
ant’s witnesses corroborated the plaintiff’s. They all 
agreed that it was a necessary duty for Carey to step out 
into the hatch in order to grasp a descending tub (fols. 
107, 108, 144, 145, 146). The evidence that when struck he 
was not immediately under the hatch, but by the edge 
(fol. 40), was not contradicted. 


(B.) 
On DEFENDANT'S NEGLIGENCE. , 


On the question of the defendant's negligence the wit- 
nesses of the defendant who were questioned in regard 
to it, admitted that the rope where it parted was chafed, 
fagged, jagged, worn, and the strands separated and all 
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fagged out (fols. 101, 102, 109, 141). Craven, the foreman 

stevedore (fol. 96), testified that it was O’Brien’s duty to 

notify Gerraghty if the rope was chafed and worn out (fol. 

107), and the men so considered it (fols. 179, 180). Ger- 

raghty admitted that O’Brien called his attention to the 

rope (fols. 134, 135), and Joseph Redmund, who was at 

present, testified he heard O’Brien tell Gerraghty ‘‘he 

thought the fall wasn’t fit for the business, or something 1 

to that effect (fol. 148). 0 
The word splice was frequently used by the defendant's | 

witnesses, which tended to produce the impression that this J 

was a spliced rope, and that it untwisted and drew apart at 

‘ the place where spliced. It is extremely doubtful whether f 

ee. this was a spliced rope. The man me fall saw i 


no splice in it (fol. 177), nor did Gerraghty (fol. 134). If it 

was a spliced rope the evidence of the defendant's own 

witnesses shows that it was negligent to use a spliced rope 

for that fall (fols. 115, 96, 97, 102, 125, 129). The testimony 

of Philip W. Lowe, an expert (fol. 113), shows that splic- 

ing don’t improve a rope, and that it is unsafe to use a 5 
spliced rope which has to pass through sheaves or blocks * 
(fol. 115), for the manifest reason that the friction will 
wear down and chafe the spliced part and cause chafing, 
untwisting and drawing of the splice (fol. 125). This 
fall passed through three blocks (fols. 96, 97). The testi- 
mony of David Smith, the witness, who says he spliced 
the rope, shows that it was chafed and worn at the time he 
spliced it (fols. 119, 120, 129), and it was used only twice 
after it was spliced before it parted (fol. 119). The 
testimony of the defendant’s witnesses also show that it is 
customary to use a rope for a coal fall only(!) five or six 
months (fol. 101). The rope was received and cut up in 
falls for use in hoisting coal on the 13th of April, 1880 
(fols. 118, 119). The accident happened on.the 3d of No- 
vember, 1830 (fol. 39), nearly seven months, showing that 
the rope: should have been discarded at the time it was 
spliced a week before the accident. Even if it would be 
proper to splice a sound rope the testimony of the defend- 
ant's own witnesses shows that this rope was chafed, 


fagged, jagged, worn, and the strands separated and all 


a 


; 
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fagged out at the place where it parted, and where it is 
said it was spliced (fols. 101, 102, 109, 141). 

It is clear, therefore, on the defendant’s own showing, 
that this rope was an unsound one, and unfit and unsafe 
to be used on that night. On its own showing the de- 
fendant failed to perform its duty ; failed to furnish and 
maintain udequate and secure apparatus for the use of its 
workmen on the occasion in question, and failed to exer- 
cisé proper care in view of the exigencies of the situation. 


(C.) 
No NEGLIGENCE OF FELLOW-SERVANTS. 


On the question as to whether the plaintiff’s injuries 
were caused solely by the negligence of a fellow-servant 
of the plaintiff,” the evidence shows conclusively that it 
was not. 


1. 


On the trial and the motion for a new trial it was con- 
tended by counsel for defendant that the accident occurred 
because the turns in the rope untwisted at the place where 
it was spliced, which allowed the splice itself to draw; that 
it was the duty of O’Brien or Gerraghty, or both, to watch 
the rope and see that it did not untwist; or, if it did, to stop 
the work and put the turns in again; that O’Brien and 
Gerraghty were fellow servants of the plaintiff; that their 
failure to keep the turns in was the negligence of 
fellow servants of the plaintiff, whose injuries were caused 
thereby, for which the defendant could not be held liable. 

It requires some credulity to believe that no ropes are 
manufactured which can be used on a coal fall without re- 
quiring a stoppage of the work every few minutes for the 
purpose of putting turns in. The ordinary mind cannot 
resist the conviction that a rope liable to act as the defend- 
ant contends this one was, is not a rope which has any 
place on a coal fall where the lives and limbs of hundreds 
and even thousands of men are at stake. But conceding 
for the moment that the rope in question was liable to un- 


16 


twist, there is no evidence that it did untwist after Ger- 

raghty put in the turns and steeped it in water, and, ac- 

cording to the testimony of Craven, steeping the rope 

should have prevented the turns coming out (fol. 103). And 

further, the evidence of Gerraghty himself shows that, 

although he disclaims being an expert in ropes (fol. 141), 

and although he made a very slight examination of the 

rope when he steeped it, he discovered that it was jagged | 
(kol. 141). Hence there was inherent defect in the rope } 

itself, aside from its assumed liability to untwist, so that | 

even if there was negligence on the part of O’Brien or Ger- : 

raghty in not putting the turns in, there would still remain 

negligence on the part of some agent of the defendant in 

not having supplied or maintained a good rope. The ac- 

cident could not, then, be said to have been caused solely 

by the negligence of O’Brien or Gerraghty regarding them 

both for present purposes as fellow-servants. 

Therefore, we can, on the defendant’s own evidence (as . 
heretofore in considering the corresponding point of the 
plaintiff's case), invoke the rule, that where the master 
furnishes defective or inadequate machinery for use in the 
prosecution of his business, he is not excused by the negli- 
gence of a servant in using the machinery from liability to 
a co-servant which could not have happened had the ma- 
chinery been suitable for the use to which it was applied. 

Grand Trunk R. R. v. Cumming, 106 U. S., 
700. 

Cone vs. R. R., 81 N. V., 206. 

Ellis vs. R. R., 95 id., 546. 

Striugham v. Stewart, 3 East. Rep., 73. 


St C. 70 N. . 72 


PATRICK CRAVEN. 


* 


* — 64 „%% „„ sen. 


That Patrick Craven occupied a representative position 
to the defendant is clearly established by the defendant’s 
own witnesses. He was the foreman stevedore; he had 
power to hire and discharge men, and it was his duty to 
see that the apparatus was proper, safe and adequate (fol. 
96); he superintended the rigging of that fall, and he 
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testifies that he saw the fall rigged (fol. 96); while he also 

testifies that it was in good condition (fol. 96), yet his 
testimony shows that he could not have examined the 

rope before the fall was rigged; it is questionable whether 

he intended, without mental reservation, to testify that 

he saw the splice in the rope; at all events he did not see 

the splicing at or before the time the fall was rigged, and 

did not notice it until some time after, when he was 
looking over the ship’s side (fol. 97); the only examina- 
tion he made of the rope was on the morning after the 
| accident (fol. 101) when he admits he found it chafed; 
after his examination the rope disappeared (fol. 108); 
he was sick on the night of the accident (fol. 104), 
which accounts for his inattention and carelessness; 
he could not tell who rigged the fall (fol. 105); he 
was not on the scow where he could have been close 
enough to observe the condition of the portion of the 
rope which parted; before he went home at nine 
) o’clock (fol. 99, 104) the alarming condition of the rope 
4 was know to others, and could have been ascertained 


by him had he performed his duty; Redmond, O’Brien 
and Gerraghty knew it about eight o'clock, the first time 
the latter’s attention was called to it (fol. 148); if Red- 
mond, and O’Brien, and Gerraghty knew of the condition 
of the rope at that time, was it not also Craven’s duty to 
know it? His ignorance of it, if he was ignorant, would 
in itself be negligence. 

The negligence of Craven was the negligence of the 
defendant; he was the personal representative of the de- 
fendant to which his negligence is imputable. As corpo- 
rations can only act through superintending officers, the 
! negligence of those officers, with respect to-other servants 
— are the negligences of the corporation. 

Wharton on Negligence, sec. 232a. 


— 


In no sense could Craven be held a fellow-servant of the 
plaintiff. 

In the case of Chicago, &c., R. R. v. Ross, 112 U. §,. 
383, this Court says: 


“There is, in our judgment, a clear distinction to be 
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‘* made in their relation to their common principal between 
s servants of a corporation, exercising no supervision over 
‘¢ others engaged with them in the same employment, and 
‘agents of the corporation clothed with the control and 
management of a distinct department, in which their 
duty is entirely that of direction and superintendence.” 


Craven having the entire control and management of 
the work and apparatus of that dock and ship, occupied a 
very different position from the man at the winch, the 


shovelers in the hold, and other subordinates employed. 
He was, in fact, and should be treated as the personal rep- 


resentative of the corporation. The defendant being a 
corporation, could not act personally. It required some 
person to superintend structures, to employ and discharge 
men, and to provide all needful appliances. That could 


only be done by an agent such as Craven, and though in 


the performance of the executive duties mentioned, he was 


a servant of the corporation, he was not in those respects 


a co-servant, a co-laborer, or a co- employee, in the common 


acceptation of those terms, any more than a director of 


the defendant. 


Those agents of corporations having the superintend - 
e ence of various departments, with delegated authority 
to employ and discharge laborers and employees, pro- 
vide materials and machinery for the service of the 
corporation, and generally direct and control under gen- 
„ eral powers and instruction, are regarded in law as the 
representative of the corporation, charged with the per- 
‘‘ formance of its duties, exercising the discretion ordi- 
* narily exercised by principals, and, within the limits of 
‘‘ the delegated authority, the acting principal. These acts 
‘* are in such a case the acts of the corporation, for which 
and for whose neglect the corporation, within adjudged 
‘* cases, must respond, as well to the other servants of the 
company as tostrangers. They are treated as the gen- 
‘‘ eral agents of the corporation in the several depart- 
c ments committed to their care.” 

Chicago, &c., R. R. v. Ross, ubi sup. 


It is clear, therefore, under the rule above stated, as held 
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by this Court, that Craven was not a fellow-servant with 
the plaintiff, but the agent and representative of the de- 
fendant. It is the contention of the plaintiff below that 
Craven was guilty of negligence as before shown on the 
night in question prior to his departure at nine o’clock; 
that if he had exercised proper care, either before the fall 
was rigged at five o’clock (fol. 96), or after that and before 
his departure at nine o clock (fols. 99, 104), he could have 
ascertained the dangerous condition of the rope, have 
properly repaired or replaced it with a new and better 
one, and so prevented the calamity. 


3. 


CHRISTOPHER GERRAGHTY. 


In Craven’s absence, his duties devolved upon Gerraghty 
(fols. 105, 112, 189). Gerraghty then had the power of 
hiring and discharging men (fol. 112) and of full superin- 
tendence on the dock and ship pertaining to loading and 
unloading (fols. 105, 112). He, therefore, stood in Crav- 
ven’s shoes as Craven stood in the shoes of the company. 
Gerraghty knew that Craven went home at nine o clock 
(fol. 145). He testifies that it was half-past nine when he 
steeped the rope (fols. 134, 135, 138), that he considered it 
his duty at that time to look after the apparatus, and that 
he was called on the scow for that purpose (fols. 135, 130), 
and that there was nobody there that he knew of, whose 
duty it was to look after the fall at that time but himeelf 
(fol. 189). Craven testifies that Gerraghty was left in full 
charge (fol. 105). He did also testify that Graham, 
another man, sometimes looked after the falls (fol. 112), 
but Graham had left at six o’clock (fol. 167). Owing to 
the sickness of Craven, Gerraghty was exercising control 
even before Craven left, and Craven was on the dock for 
only about half an hour that night before he went home 
at nine o'clock. He himself testified, ‘‘I was around the 
dock for about half an hour; I was sick and went up 
and laid down in my room, and could not lie there, and 
came down and walked around the dock.“ Five min- 
‘* utes after nine when I went out of the gate” (fol. 99). 
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This accounts for the fact that Gerraghty was on the scow 
looking after this fall about eight o’clock (fol. 148) before 
Craven left, as well as at half-past nine (fol. 134), after 
Craven had gone. Craven, then, being either disabled or 
absent, and Graham being absent, there cannot be the 
slightest possible doubt that Gerraghty was the man in full 
charge of both men and gear (fol. 112). If he was not, 
then no one was, and the vast business of that dock was 
allowed to run itself, with no one to superintend and direct. 
If this was the case, then that fact itself establishes negli- 
gence on the part of the company. 

The same degree of care which a corporation should 
take in providing its machinery must be observed in se- 
lecting and retaining its employees. Ordinary care on its 
part requires that degree of diligence which ought rea- 
sonably to be observed in view of the exigencies of the 
particular service and commensurate with the perils or 
dangers likely to be encountered. 

Wabash R. R. vs. McDaniels, 107 U. S., 454. 


One of the perils likely to be encountered was the part- 
ing of that rope, and some one should have been appointed 
and retained to watch the rope who was competent for 
that purpose. The absence of such a person would be a 
failure on the part of the company to provide competent 
workmen, that is, conceding it to be the duty of an ordinary 


workman to look after the tackle. If Graham had entire 


control of the machinery--if it was his duty to watch this 
rope—then he was the representative of the company, 
having charge of that department of its business, and his 


negligence in not attending to the rope—in leaving the 


dock at six o’clock (fol. 167), when work was to be con- 
tinued after that hour—was the negligenco of the company. 
But if he was subject to Craven’s orders, then Craven was 
negligent in allowing him to depart at six o’clock without 
substituting some one in his place. 

So that in whatever aspect we view the question the 
negligence is readily traceable to the company itself, and, 
under the rules held by this Court, there was no negligence 
on the part of any fellow-servant of Carey. 

There was no error, therefore, in the denial of the mo- 


8 
N 


 —_—< 


bs” 


91 


tion on all the evidence to direct a verdict for the defendant 
below. 


Third. 
On EXCEPTIONS TO THE ADMISSION OF EVIDENCE. 


J. 


The first exception of this character at folio 41 was to 
the reception of Carey's testimony as to what the surgeons 
advised him respecting the amputation of his leg. This 
exception was untenable. The evidence was not objected 
to as incompetent, but only as immaterial, and was prop- 
erly admitted. What the surgeons said was material to 
show Carey’s critical condition and the serious and danger- 
ous character of his injuries, hence had bearing upon the 
question of damages. Their subsequent corroborative 
testimony (fols. 50, 60) was admitted without objection. 
The plaintiff in error therefore could not have been preju- 
diced. 

Railway Company vs. Ross, 112 U. S., 383. 
Brobst vs. Brock, 10 Wall., 519. 

R. R. vs. Jurey, 111 U. 8,, 585. 

Bank vs. Bank, 21 Wall., 294. 


II. 


The exception at folio 74 was to the admission of a con- 
versation between John O’Brien and Gerraghty, the fore- 
man, in reference to the condition of the rope at the time. 
This exception was not well taken. The evidence, even at 
that early stage of the trial, disclosed the fact that Ger- 
raghty was the acting foreman in charge of the work in 
which O’Brien and Carey were engaged (fols. 73, 42). The 
testimony as to what O’Brien said to Gerraghty was com- 
petent to show, first, the condition of the rope at the time; 
and second, notice to the foreman in charge, whose duty 
would at least presumably be to repair the rope or notify 
the proper person todoso. Notice to the defendant, a cor- 


poration, could be proved by showing notice given either to 
its officer or agent, who was at the time acting for the cor- 
poration in the matter in question, and within the range of 
his authority or supervision ; or to one whose duty it was 
+o receive and communicate such information to his princi- 
- Abbott’s Trial Evidence, page 45, sec. 53. 

Hough vs. R. R., 100 U. S., 213. 

Pantzar vs. Mining Co., 99 N. T., 368. 

Corcoran vs. Holbrook, 59 id., 517. 


It sufficiently appeared at that stage of the trial that 
attention to the condition of the rope and all the tackle in 
use at that time in that work was within the range af the 
authority and supervision of Gerraghty. When O’Brien 
discovered that the rope was chafed over a surface of from 
five to six feet; that there were several yarns worn off; 
that the rope, at that place was considerably fagged out; 
all of which was so apparent as to arrest his attention 
without formal inspection (fol. 73)—who should he have 
notified if not Gerraghty, his foreman! 


III. & IV. 


The exceptions at folio 77 were not well taken. The 
question objected to called for the opinion of the witness. 
It had appeared that he was a rigger and competent to 
testify as an expert (fols. 70 and 71). The question was, 
Could that rope have worn down to that condition on a 
‘* fall passing through those pulleys from the time they 
‘** commenced to hoist to the time it attracted your atten- 
tion.“ The object of this question was to show, or tend 
to show, that the rope was in an unfit and unsafe condition 
when the hoisting commenced that night, and that its 
condition could then have been seen by proper or even 
slight inspection. There can be no doubt as to the com- 
petency of such evidence. It is permitted to ask ques- 
tions of an expert which cannot be put to ordinary wit- 
nesses. It is no objection that the question involves a 
point to be decided by the jury. An expert witness can 
properly aid the jury by such evidence. It is upon sub- 


| jects on which the jury are not as well able to judge for 
themselves as the witness that an expert, as such, is 
expected to testify. The jury could not be expected to 
judge as well as this expert whether that rope could have 
worn to the condition he described during the one or two 
hours which had elapsed since the rigging of the fall. 
The books give a great variety of cases in which evidence 
of this character is held competent and admissible. The 
rule is fully discussed and authorities reviewed in 
Transportation Line v. Hope, 95 U. 8., 298. 


’ 
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In the case of 
: Walsh v. Washington Ins. Co., 33 N. Y., 427, 


evidence of expert navigators was held admissible as to 
the effect produced upon a ship by rolling in and encoun- 
tering the périls of a heavy sea. In the Same case the 
evidence of shipwrights was held admissible to show that 
plugs a foot in length, such as witnesses described, inserted 
in twenty-inch holes, could not by possibility arrest 
rush of water between the ceiling and the timbers, or 
retard the sinking of the ship; and also to show thata 
plug inserted in an apperture described, would neces- 
sarily swell from the effect of the water. This case of 
Walsh vs. Washington Insurance Company, decided by 
the Court of Appeals of the State of New York, was 
cited with approval and quoted from by this Court in 
the case of 


Transportation Line vs. Hope, ubi sup. 


Fourth. 


Ox EXCEPTIONS TO CHARGE AND REFUSALS TO CHARGE. 


I. 


The exceptions at fols. 183, 184, 185, 202, may be con- 
- sidered together. They are as follows: 
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REFUSALS. 


c First.—That in the management and operation of the 
‘* hoisting apparatus Gerraghty, and O’Brien were fellow- 
‘* servants of the plaintiff ” (fol. 183). } 


‘¢ SeconD.—That if there was negligence on the part of 
‘¢ O’Brien, and also of Gerraghty, in the operation of the 
* hoisting apparatus and the use of the fall which parted, 
tand the plaintiff's injury resulted from such negligence, 
or that of either of them, they being his fellow-servants, 
he cannot recover against the defendant, whether the 
„ plaintiff was guilty of contributory negligence or not 
(fol. 184). 


„ FourtH.—That Christy Gerraghty was, in the opera- 
tion of the apparatus, a fellow-servant of the plaintiff, 
and if the injury was occasioned solely by his careless- 
ness in operating the apparatus, the plaintiff cannot re- 
** cover” (fol. 185). 


PORTION OF MA CHARGE EXCEPTED TO. 


‘*Craven was an agent of the defendant, intrusted with 

the duty of selecting the machinery, and of exercising, 

c after it is selected, Mcontrolling and governing, super- 

vision, and rejection, when selected machinery becomes 

‘* unsafe, and knew, or ought, in the exercise of ordinary 
care, to know of its unsafety (fol. 202). 


All of these exceptions raise the same question, viz. : 
What constitutes a fellow-servant ?” 


The exceptions to the fourth refusal (fol. 185) and to the 
portion of the main charge (fol. 202), are clearly untenable. 


That Craven and Gerraghty were not fellow-servants of 
the plaintiff is entirely beyond question in this case. They 
both exercised supervision and control over men and gear; 
Craven absolutely at the time the fall was rigged, and 
nominally thereafter until he left for home at nine o clock. 


4 
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The evidence shows that in Craven’s disability and sick- 
ness Gerraghty was in actual control before Craven left. 
After Craven’s departure Gerraghty’s control was abso- 
lute and supreme. Hence neither, at any time during the 
long series of negligences on the night in question, were 
fellow-servants within the rule of this Court. 

Hough vs. R. R., ubi sup. 
Railway vs. Ross, ubi sup. 


In the Ross case this Court held that a conductor was 
not a fellow-servant of the other employees on a railway 
train. 


The Court in that case says: 


The conductor of a railway train, who commands its 
movements, directs when it shall start, at what stations 
6 jt shall stop, at what speed it shall run, and has the 
general management of it and control over the persons 
employed upon it, represents the company, and for in- 
“ juries resulting from his negligent acts the company is 


responsible. If such a conductor does not represent the 


„company, then the train is operated without any renr)- 
‘* sentative of its owner.” 


The analogy between the conductor and Craven and 
Gerraghty is complete. They had command of the move- 
ments of the hoisting apparatus and the general manage- 
ment of it and control over the men who were working it, 
and hence they were not fellow-servants of the plaintiff, 
but agents and representatives of the company. 

The exceptions to the first and second refusals (fols. 


183, 184) were untenable on another ground, viz.: each 


containing two separate propositions: first, that Gerraghty 
was a fellow-servant, and second, that O’Brien was a fel- 
low-servant. In no aspect of this case could both Ger- 
raghty and O’Brien be regarded as fellow-servants. If 
Gerraghty was not, then even if O’Brien was, the requests 
were properly refused. A prayer for instructions, con- 
sisting of a number of propositions presented as a whole, 
may be refused if any of them should not be given. 
Worthington vs. Mason, 101 U. S., 149. 


Beever vs. Taylor, 93 Id., 46. 
United States vs. Hough, 103 Id., 71. 
Harvey vs. Tyler, 2 Wall., 328. 
Lincoln vs. Claflin, 7 Id., 182. 


II. 


The exceptions at fol. 185 to the third and fifth refusals 
may be considered together seriatim. 
They are as follows: | 


THIRD.—‘‘ That O’Brien was a fellow-servant of the 
„ plaintiff, and if the injury was occasioned solely by his 

negligence the plaintiff cannot recover.” 

This request was refused on the ground that it was in- 
cluded in and covered by the main charge (see fol. 191), 
where the trial judge instructed the jury as favorably to 
the defendant as it could reasonably desire. No authority 
can be found in this Court to sustain the proposition that 
the refusal to charge specifically as matter of law that 
O’Brien was a fellow-servant of the plaintiff, was error. 
On the contrary, this Court has held it unnecessary to lay 
down a rule which will determine what in all cases is to 
be deemed a fellow-servant, even if it were possible to 
do 80. 

Railway vs. Ross ubi sup. 


There was nothing in the evidence in the case at bar 
calling for this charge as requested There was nothing 
to show that there was any negligence on O’Brien’s part. 
He of all others was the last man who could be 1 
with any negligence whatever. 


% FirrEH.— That if the fall was sufficient in itself and 
adequate for the work when delivered to the workmen, 
„and the injury occured though their negligent use of it, 
the plaintiff cannot recover (fol. 185). 

This request was properly refused. There was no evi- 
dence in the case upon which to base such a request. The 
injury did not arise in consequence of any negligence in 
the use of the rope. There was no evidence that the en- 
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gine and drum were carelessly operated, or that the rope 
itself was improperly run. The trouble was that the rope 
was out of order—worn down, chafed, jagged, and fagged 
out at the place where it carried away. 


III. . 


The exceptions to the sixth refusal (fol. 186) and to the 
portion of the main charge (fol. 201), present the same 
question viz.: the degree of care required of a master in 


providing appliances. 


Srxtu.—“‘ That the duty of the company to its employees 
e ig discharged when its agents, whose business it is to 
‘‘supply the apparatus, exercise due care in the pur- 

% chase thereof, and keeping it in a n safe condi - 
‘* tion for use (fol. 186). 

This request was refused on the ae that it was in- 
cluded in and covered by the main charge (fols. 191, 199), 
where the Judge instructed the jury with the elaboration 
and impartiality. 

The exception to the main charge at fol. 201 had refer- 
ence to the word adequately.” 

That the employer is obliged to exercise the care 
‘* which prudence requires in providing the servant with 
% machinery reasonably and adequately safe, for use by 
„the latter, the exception having reference solely to the 
6 word ‘adequately’ in said portion of said charge (fol. 
201). This exception was not well taken. 

Hough vs. R. R., ubi sup., 


where this very word is used in this connection. 


IV. 


The exceptions to refusals (fols. 187 and 201) and to 
portions of the main charge (fols. 201, 203) involve the 
question of the right of the trial judge to review and com- 
ment on facts and instruct concerning the same. 


* REFUSAL. 
_E1guTu.—“ That if the plaintiff had been warned by 
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„ Craven not to be under the hatch when a draught was 
‘¢ coming up, and if the plaintiff was under the hatch 


‘* when the tub in question fell on — he cannot recover” 
(fol. 187). 


EXCEPTION TO PORTION OF MAIN CHARGE. 


J do not understand that the defendant’s superintend- 
nt, Mr. Craven, warned the workmen not to stand in 
the hatchway, because there was danger of falling tubs, 
‘* but because there was danger of falling lumps of coal, 


‘‘ which might be jostled from the tubs in their ascent” 


(fol. 201). 


REFUSAL TO CHARGE. 


“That it was immaterial what the danger was if the 
direction was that they were not to stand under the 
** hatch ” (fol. 201). 


EXCEPTIONS TO PORTIONS OF CHARGE. 


‘*But if he was in a safe place from any such injury, 
unless that injury should be effected{by the unforeseen, 

and not naturally to be anticipated negligence of ed- 
‘* fendant, then he is called upon to exercise only ordin- 
e ary care ” (fol. 201). 

„That is the only testimony upon the subject, and, 
therefore, gentlemen, there is no need of your balanc- 
ing testimony, but simply find out from what these two 
persons (Craven and Gerraghty) say, what the author- 
s ity of Gerraghty was (fol. 202). 


All of these exceptions were untenable. The refusal at’ 


fol. 187 was proper, as it involved the question of con- 
tributory negligence, which was a question of fact for the 
jury. | 
Hough vs. R. R., ubi sup. 
R. R. vs. Jones, ubi sup. 


The comments of the Judge, and his refusal to make 
certain comments, were entirely proper and within his dis- 


cretion. In his charge he had in separate paragraphs 
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stated the law and the facts, emphasizing the distinction 
between the two. It is within the province of a Court in 
the exercise of its descretion to sum up the facts in the 
case to the jury, and submit them with the inferences of 
law deducible therefrom, to the free judgment of the 
jury, exercising care to separate the law from the facts. 

Insurance Co. vs. Trefz, 104 U. S., 197. 

Tracy vs. Swartwout, 10 Pet., 80. 

James vs. Dunn, 14 Pet., 322. 


This the Judge did, as is clearly seen by the various ex- 
ceptions and in the charge throughout (fols. 189, 190, 192, 
198). 

The comments in regard to Craven’s warning (fols. 201, 
189), were strictly within this rule, and the refusal to make 
the comment was proper and in accordance: with both 
the law and the facts. The character of the danger which 
Carey was to guard against was material. There was a 
vast distinction between the danger of falling tubs and 
falling lumps of coal. The falling of lumps of coal 
which might be jostled from the tubs in their ascent was 


a danger naturally to be expected from the nature of the 


business, which could not be guarded against by diligence 
on the part of the master, and therefore a risk of plain- 
tiff’s employment; but the danger of falling tubs in con- 
sequence of the parting of defective ropes supplied by the 
master, was a hazard not naturally to be expected, and 
which could be guarded against by proper diligence on the 
part of the master. 
Hough vs. R. R., ubi sup. 


V. 


The remaining exceptions at fols. 187, 202, 203, relate 
to portions of the charge and refusals to charge concern- 
ing the condition of the rope. 


THE REFUSAL To CHARGE 


that the jury cannot draw the conclusion that from 
‘‘ the appearance of the rope when O’Brien noticed it, it 


te was insecure at the time when it was furnished, and 
that the plaintiff’s claim in that respect is unfounded” 
(fol. 202) was proper. The instruction prayed for over- 
looked facts of which there was evidence (fol. 77). 
Transportation Line vs. Hope, ubi sup. 


The instruction was therefore properly refused. 
Lucas vs. Brooks, 18 Wall., 436. 
Orleans vs. Platt, 99 U. S., 676. 


The Court should not instruct the jury that certain 
evidence in the cause does not warrant them in finding 
negligence. The question should be left to the jury upon 
the whole evidence. 

Smith v. Condy, 1 How., 28, 17 Pet., 20. 


THE REFUSAL TO CHARGE. 


That if, when Gerraghty had put the turns in the 
„ rope and wet it, it was then in an apparently 
good condition and fit for use, provided it was kept 
from becoming untwisted, and if Gerraghty direct- 
‘* ed O’Brien to keep watch of the rope, and if the turns 
tc came out again to stop and put them in again; and if 
‘‘thereafter the splice of the rope drew out in conse- 
‘* quence of the turns coming out again, O’Brien having 
failed to see that they were so coming out, and by rea- 
son of such drawing of the splice the plaintiff received 
(his injury, such injury was the result of negligence of a 
‘* fellow servant, and the plaintiff cannot recover” (fol. 
187). 


This request was properly refused. All these matters 


were questions of fact for the jury and not questions of 
law for the Court. Instructions to the jury should not be 
given in such form as to supersede an inquiry by them 
into the facts of the case. 

Canal Co. vs. Knapp, 9 Pet., 541. 


The instruction asked for would have superseded the 
inquiry by the jury as to whether there was not negli- 
gence on the part of the defendant even if when Ger- 
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e raghty had put the turns in the rope and wet it, it was 


‘¢ then in an apparently good condition and fit for use.“ 


Even the expert witnesses of the plaintiff testified that 


the effect of wetting the rupe would be to tauten it up 
and make is a little stronger for the time being, but that 
the after effects would be to make it fag quicker if it was 
an old rope (fols. 75, 77, 85, 86, 95). Even admitting that 
the rope after being wet was in an “‘ apparently good 
condition,” the question still remains whether the defend. 
ant had not failed in its duty in not having that good con- 
dition real as well as apparent. This was an old rope (fol. 
77), and had been in use seven months (fols. 119, 39), one 
month lenger than it was customary to use a rope for a 
coal fall (fol. 101). So that there was a question for the 
jury as to whether the defendant in the exercise of proper 
care should not have supplied a new rope in a real good 
condition, instead of patching up and tinkering with this 
old rope to give it a deceptively apparent good condition. 


i 


EXCEPTIONS TO PORTIONS OF Mam CHARGE. 


The exceptions at fols. 202 and 203 to the portion of the 
charge set forth below were not well taken. 

If you think that the rope was in a good condition 
„hen it went upon the fall, and thereafter became in a 
had condition, which Gerraghty then, being in the shoes 
„% of Craven, and in the absence of Craven, knew, and 
‘* which he ought to have attended to himself, and which 
he did not attend to, and the accident happened in con- 
‘‘ sequence of his. negligence, then the plaintiff has made 
‘* out his case (fols. 202, 203). 

„If, on the other hand, you think that Gerraghty did 
all that it was his duty to do, and that this was a simple 
% matter which required no care, and which it was a safe 
te thing to entrust to the hands of O’Brien, if he did 
‘‘ entrust it to his hands, then another conclusion will 
naturally follow, that is, that he was not guilty of negli- 
‘* gence” (fol. 203). 


These exceptions were not well taken. It is difficult to 


* 


29 
understand why this portion of the charge should have 
been excepted to. It embraced the seventh request to 
charge of the defendant belcw (fols. 186, 187). 
Hough vs. R. R., ubi sup. 
. Wabash R. R. vs. McDaniels, ubi sup. 
Railway Co. vs. Ross, ubi sup. 


Tais portion of the charge was as fair and impartial as 
lcou3 be desired by either side. 


Fifth. 
GENERALLY. 


Seldom was a case tried with more impartiality or more 
favorably for a defendant, which was given the benefit of 
every reasonable doubt. The main charge of the judge 
covered the entire case and properly submitted it to the 
jury. Further instructions were, therefore, properly re- 
fused. 
R. R. Co. vs. Horst, 93 U. S., 291. 


The judge was not bound to ive instructions in the . 
terms required by the defendant below. It was sufficient 
if so much thereof was given as was applicable to the evi- 
dence before the jury, and the merits of the case as pre- 
sented by the parties. 

Clymer vs. Dorkids, 3 How., 674. 
Kelly vs. Gage, 6 Pet., 622. 
Railway Co. vs. McCarthy, 96 U. S., 258. 


Even if in twenty-three exceptions there should be dis- 
covered a few technical errors, it plainly appears on theface 
of the record that the judgment below wasright, and this 
Court has repeatedly refused to reverse judgments on errors 
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committed on trials which worked no injury to plaintiffs 

in error, and which could not have affected the verdiets. 
Railway Oo. vs. Ross, ubi sup. 

1 Probst vs. Brock, 10 Wall., 519. 

EO R. R. vs. Jury. 111 U. 8., 585. 

Bank vs. Bank, 21 Wall., 294. 


——— 


Sixth. 


The judgment below should be affirmed, with interest, 
costs and damages for delay, under general rules twenty- 
three and twenty-four. 


wins | Respectfully submitted. 


} Wu C. TRULL, 
Hermon H. SHOOK, . 


Of Counsel for Defendant in Error. 
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Supreme Court of the United States. 


— 


Inn Cunarp Sreamsuip Con- 
PANY (Limited), 
. Plaintiff in Error. | 


v8. 


Patrick Carey. 


On Contributory Negiigence. 
, a 4. 


The plaintiff in error contends that the plaintiff be- 
low was guilty of contributory negligence in being un 
der the open hatch, which was a place of manifest 
danger. The maniſest dangers enumerated by counsel 
are as follows: The men were working at night; the 
“hatch was pretty well filled up by tubs, as they were 
“in constant motion, one ascending and tlie other de- 
“scending, and naturally would jostle against each 

_ “other; they might strike the bulkhead; their contents 
“might fall out; or they might strike against each other; 


2 


‘there was risk of the men above not guiding them 
“properly; of the men at the winch not lowering or 
“hoisting them properly.” (Brief of plaintiff in error, 
pages 12 and 13). 


00 


We concede that all these dangers existed, and it is 
unnecessary to contend that they were not riske of the 
plaintiff's employment. 


But our answer is that the accident which resulted 
in Carey’s injuries did not arise out of any of these 
enumerated dangers; but was caused dy the parting 
of a defective rope, which was a danger not manifest 
to the plaintiff, and a danger which could have been 
guarded against by proper diligence on the part of the 
defendant below. | 


The charge of the Trial Judge (fol. 190), in this re- 
spect was fair and correct: 

“If the plaintiff is sent to work in a place where 
“serious calamities night naturally be expected to arise, 
“and where dangerous accidents might be naturally ex- 
“nected to happen, then he is called upon either not to 
“go there or to exercise extra precaution, or else to bear 
“unrewarded the consequences. But if he was in a safe 
“place from any such injury, unless that injury should 
“be effected by the unforeseen and not naturally to be 
“anticipated negligence of the defendant, then he is 
“called upon to exercise only ordinary care.” 

This charge is sustained by the doctrine laid down 
in 

Hough vs. R. R., 100 U. S., 218. 
R. R. vs. Jones, 95 U. S., 489. 


In the latter case it is said by this Court: 
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“One who by his negligence has brought an injury 
upon himself cannot recover damages for it. 
“But where the defendant has been guilty of negligence 
“also, in the same connection, the result depends upon 
“the facts.” 


We do not concede that the plaintiff below was 
guilty of any negligence. But if his acts constituted 
negligence, they in no way contributed to his injuries, 

Our contention is that even if the plaintiff, although 
negligent, would have siffered no injury had proper 
care been observed by the defendant, this action is 
maintainable, | 

Baltimore, &c., R. R. vs. Kean, Eastern Reporter, 
Vol. 6, No. 5, page 437. 


(2.) 


It has never been held by any Court that being in a 
dangerous place is negligence per se. In every case 
where a servant is injured he is of course in a place 
where the danger of the calamity exists, but to hold 
that he is therefore guilty of contributory negligence 
would defeat a recovery in every conceivable case. 

The cases cited by the plaintiff in error go upon the 
ground that the servant unnecessarily placed himself in 
a position of danger. 


In the Junes case the plaintiff was injured while rid 


ing on the pilot of a locomotive, where his duty did not 
call him, there being room in a box-car attached. 


In the Randall case a brakeman was injured while 
working at a switch in a place where it was unnecessary 
for him to stand. 


But the rule is well settled that where a plaintiff is 
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necessarily in a place of danger exercising all the care 
and caution which a prudent man would exercise under 
the circumstances, he is not as matter of law guilty of 


contributory negligence. 


Thompson on Negligence, 1018 to 1021 
and cases there cited. 


In an action against a railroad corporation for per- 
sonal injuries sustained by the plaintiff through being 
run over by a locomotive engine of the defendant 
while he was at work on a side track of the railroad 
where he was required to be and to concentrate his at- 


tention upon his work held sufficient to warrant the 
jury in finding that the plaintiff was rightfully where 


he was and was not in fault in being engrossed in his 
work. 


Goodfellow vs. R. K. 106, Mass, 461. 
Quirk vs. Holt, 99 id., 164. 

Hackett vs. Middlesex, Mfg. Co. id 101. 
Mayo v. R. R. 104 id., 137. 

Wheelock v. R. R 105 id., 203. 


It has been held not to be contributory negligence 
for a foreman of car repairs to go under a car in order 
to ascertain its condition which his duty required bim 
to do. 


Berry v. R. R. 40 Iowa, 564. 
6.) 


That Carey was necessarily by and under the open 
hatch is shown by the fact that in hooking and unhook- 
ing tubs he had to send up a full tub and grasp a de- 
scending one, (fol. 39) to do which he would obviously at 
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times be compelled to advance under the hatch there 
being no other way to do the work. 


This is conclusively established by the defendant’s 
two principal witnesses, Patrick Craven and Chris- 
tupher Gerraghty, (fols. 107, 108, 144, 145, 146.) It 
is true these witnesses did endeavor to testify the other 
way, but a reference to the foregoing folios will show 
that on cross-examination they were forced to re- 
luctantly admit that reaching or stepping over was a 
necessary act in the performance of Carey’s duties. 

The defendant’s counsel] on re-direct endeavored to 
rescue these witnesses from their dilemma resulting in 
still stronger evidence for the plaintiff, (fols. 110 and 
145 and 146.) 


A short extract from Gerraghty’s re- direct examina- 
tion will suffice as an example, (fols. 145 and 146.) 


Q. “ Was it the duty of either man down in the 
“hold at the hatch, on either side of the hatch, to step 
“out under the hatch while a loaded tub was going up 
“for any purpose 

A. “Aman is never supposed to put himeelf in 
danger if he can avoid it. 

Q. Was it necessary for him to do so ? 

A. “Well it was necessary for him to do so to catch 
the empty tub. 

Q. * Could he not have waited until the loaded tub 
“was on the upper deck ! 


A. “The tub would be landed and then he 


couldn't get it where he wanted it. 


B. 


The plaintiff in error contends that the plaintiff 
helow “ was injured while he was acting in violation of 
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express instruction not. to be standing underneath the 
hatch with a draft going up,” and cites 2 Thompson on 
Negligence, 1018, as authority for the rule that when a 
servant disobeys a reasonable regulation established for 
his safety, he cannot recover. 


(1.) 
But Mr. Thompson in the same section says: 


But an intentional violation by the servant of the 
„rules established by the master, will not prevent the 
“ servant from recovering damages of the muster, un- 
“ less such act of the servant was a proximate cause of 
“the injury. Such an act on the part of the servant, 
“ although a breach of his contract, does not absolve 
“the master from his obligation to use due care to 
promote the safety of the servant. Accordingly, 
‘“‘ where certain miners started to return from the pit 
before the usual hour for stopping work, for the pur- 
% nose of making representations to the owner about 
“ certain supposed grievances, and, while so doing, one 
of them was killed by the falling of a stone from the 
„top, which was caused by the planking being in an 
“ unsafe state, it was held that an action might be sus- 
“ tained.” 


Marshall or Brydon) v. ä 2 
Macq. H. L. cases, 30. 

8. c. 33, Eng. Law & Eg., 1. 

1 Pat. Se., App. 447. 


The rule that to defeat a recovery the plaintiff's 
negligence must contribute approximately to the injury 
is approved by this Court in 

Northern Pacific R. R. Co. v. Herbert, 
116 U. S., 656. 


and is also applied in 


Lock vs, 8 C. & P. R. Co., 46 Iowa, 100. 
Gates vs. B. C. R. & M. R. Co., 39 id., 45. 


Whether the violation of instructions to a servant is 
contributory negligence, is a question of fact for the 
jury, to be determined upon all the circumstances of 
the case. 


Locke vs. S. C. & P. R. Co., 46 Iowa, 109. 
12.) 


But we contend that, as a matter of fact, there was 
no violation by Carey of any instructions. whatever. 
The instruction claimed to have been given was-in the 
language of Craven, “not to be standing underneath 
the hatch with a draft going up.“ There is no evi- 
dence that Carey was standing underneath the hatch. 
All that is claimed is, that he “simply stepped up and 
grasped” a descending tub (p. 17 Brief of Plaintiff in 
error.) 


Gerraghty testifies (fol. 143) that the direction to the 
men was “to keep clear of the hatch as well as they 
could.” It would be absurd to suppose, or for a mo- 
ment believe, that the meaning of either Craven or 
Gerraghty was, that a workman stationed like Carey 
should not reach out or step over to grasp a descending 
tub. Any direction not to stand under the hatch must 
of necessity bave excepted an advance under the hatch 
for the purpose of receiving the tubs in order to guide 
them to the place where they were to receive the coal. 
There is no evidence that Carey was forbidden to grasp 
or attempt to grasp a descending tub in the manner ir 
which he did, and there was no other way for him to 
do it (fols. 39, 107, 108, 144, 145, 146, 110,) 
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C. 


We will concede that if the plaintiff, heedless of 
„apparent risks, disobedient of express direction, and 
regardless of repeated warnings, interfered with the 
duty of the man opposite him, and placed himself in 
“ position in which he received his injury,” the Court 
below should have directed a verdict for the defendant. 


(1.) 


But the answer to all this is, that the plaintiff was 
guilty of none of these things. The danger of the part- 
ing of the defective rope was not apparent to him. The 
defendant's counsel conceded (fol. 76) that the defective 
part of the rope did not descend into the hold 
within Careys sight. He was disobedient 

of no express directions. On the contrary he was doing 


exactly what he was told to do (fol. 45.) He was not 


interfering with the duty of any other man but simply 
performing his own, There was no man opposite to 
him performing duties similar to his on the other side 
‘of the hatch at, nor immediately previous to, the time of 
the injury, as the coal was all discharged from that side 
of the hold. (ful. 44, 64.) The coal remaining to be 
discharged being all on the inshore side of the hold 
(fol. 44 and 45) where Carey was stationed, there being 
no men working on the other side (fol. 44), and all the 
shovellers being at work on Carey’s side (fol. 64), it 
follows that the tubs had to be filled on that side, to 
accomplish which they had to be guided by Carey to 
the shovellers on that side. How can it be said then 
that Carey was interfering with another man’s duty? 


(2.) 

The man whose duty it is claimed was interfered 
with was Thomas Henretty, and although he was in the 
employ of the defendant at the time of the trial (fol. 
104) he was not put upon the stand to make any com- 
plaint. 

The counsel for plaintiff in error at page 19 of brief 
admit that in the absence of that man [the man on 
“the other side of the hatch], a different line of con- 
duet might possibly be imposed by the plaintiff.” 


D. 


There was with Carey in the hold at the time five 
other men (fol. 39) all of whom with one exception were 
in the employ of the company at the time of the trial. 
But not one of them was put upon the stand to show 
any negligence on Carey’s part. But is it our con- 
tention that Carey wasnot under the hatch when struck. 
(See original Brief of Appellee pages 4 to 7.) 


Second Point. 
On tue Neociiernce or THE DEFENDANT. 


A. 


On the question of the negligence of the defendant 
below, the counsel for the plaintiff in error contend 


that no presumption arises from the happening of the 


injury (see brief of plaintiff in error, Second Point, 


page 21). 
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While this may be so in some cases, yet the rule 1s 
well settled that the very nature of an accident may of 
itself and through the presumptions it carries supply 
the requisite proof of negligence. 


Wharton on Negligence, Sec. 441. 

Shearman and Redfield on Negligence, Sec. 13. 
Stokes vs. Saltonstall,.13 Peters, 181. 
Transportation Co. vs. Downer, 11 Wall, 130. 
Russel vs. Steamboat, 50 N. Y., 127. 
Wyckoff vs. Ferry Co., 52 Id., 82, 36. . 
Platt vs. Hibbard, 7 Cow., 498, 500, 601. 
Muller vs. St. John, 57 N. Y., 567. 

Byrne vs. Boodle, 2 Hurl. & Colt., 722. 
Scott vs. Dock Co., 3 Id., 596. 

Fietal vs. R. R., 100 Mass., 398. 

McMahon vs. Davidson, 12 Minn., 357. 
Bridges vs. R. Co., Law Rep., 6 Q. B., 377. 
Atchison R. R. Co. vs. Bales, 16 Kans., 252. 
Kendall vs. Boston, 118 Mass., 284. 

McKee vs. Bidwell, 74 Penn. St., 118. 
Toledo R. R. vs. O’Conor, 77 III., 391. 
Devlin vs. Gallagher, 6 Daly, 494. 

Correll vs. R. R., 38 Iowa, 120. 


That the accident in this case was of such a character 
is shown in the original brief of appellee, pages 8, 9, . 
13, 14, and 15. 


B. 


At the outset of the argument of counsel for plaintiff 
in error on the question of the negligence of defendant - 
below the counsel fail to understand the language of 
the Trial Judge. Their contention at page 22 is that 
the Trial Judge held it to be the duty of the defendant 
to use the rope in the sense of operating it. 

What the Judge did say was as follows: 
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“The next and important point in the case is whether 
“the injury was caused by the negligence of the defen- 
“dant in providing an unsafe rope or in using the rope 
“after it had become manifestly unsafe, by its agents, 
“to whom the duty of selecting safe appliances and 
“controlling the use of and rejecting unsafe ones had 
“been intrusted.” (Record, fol. 191). 


C. 


The claim of the plaintiff in error is that the accident 
was caused by “the drawing of the splice by reason of 
“the fall untwisting, or as it is otherwise expressed, the 
“turns coming out of therope * an incident to 
“the operation of the fall to be prevented or corrected 
“by those operating the fall during its operation.” 
(Pages 25, 26). 


Assuming this to be the fact, they argue that the 
injury to the plaintiff below arose in the use uf the 
rope, that the master’s duty ended when it had supplied 
the rope in a good condition, and that if in using the 
rope the turns came out, it was not the master’s duty to 
put them in again. Jt is not their contention that the 
turns came out because of any NEGLIGENT USE use by the 
workmen, but thut the coming out of the turns is an in- 
cident in the CAREFUL USE Of the fall. This contention in- 
volves the concession, that when the turns are out the 
rope is in a dangerous condition and unsafe to be used 
until the turns are put. in again, Hence, when the 
turns are out, the rope is in need of repair. The put-. 
ting in of the turns is making the repair. So that the 
contention of the plaiatiff in error is, that it is not the 
master’s duty to make repairs. But this Court has 
held otherwise in 

Hough vs. R. R., 100 U. S., 213. 
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D. 


It is contended that it was the duty of O’Brien, the 
man stationed at the drum, to watch the rope and see 
that the turns did not come out, or if they did to put 
them in again. 


‘Conceding, for the purposes of the argument, that 
such was the case, then we contend that he represented 
the master, as it was the master’s duty to keep the rope 
in repair, a duty which could not be delegated to any 
servant of any rank or grade so as to exonera‘e the 
master. 


Northern Pacific R. R. Co. vs. Herbert, 116 
U. S., 642. 

Shanny vs. Androscoggin Mills, 66 Me., 420. 

Fuller vs. Jewett, 80 N. Y., 46. 

Sheehan vs. R. R., 91 id., 884. 


In Northern Pacific R. R. Co. vs. Herbert, it is held 
that ‘“ An employer is not liable for injuries to his ser- 
‘* vant, caused by the negligence of a fellow-servant in 
“ common employment; but this exemption does not 
“ extend to injuries caused .by the carelessness or neglect 
‘of another person in the master’s service, in an 
1 employment not common to that in which the person 
“injured is engaged, and upon a subject in regard to 
“which the person injured has a right to look for care 
“ and. diligence on the part of the other person as the 
representative of the common master. 


elf no one is appointed by a railway company to 

“ look after the condition of its cars and see that the 
machinery and appliances used to move and to stop 
„them, are kept in repair and good working order, it 
“is liable for the injuries caused thereby. If one is 
„ appointed by it charged with that duty, and the in- 
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, juries result from his negligence in its performance, 
the Company is liable. He is, so far as that duty is 
“ concerned, the representative of the Company. 


At page 647 Field J. in delivering opinion of Court, 
says: It is well settled that it is the duty of the en- 
“ ployer to select and retain servants who are fitted and 
“ competent for the service and to furnish sufficient and 
“safe materials, machinery or other means by which it 
“is to be performed and to keep them in repair and 
“order. This duty he cannot delegate to a servant so 
‘as to exempt himself from liability for injuries caused 
“to anuther servant by its omissions. Indeed no duty 
“ required of him for the safety and protection of his 
“ servants can be transferred so as to exonerate him from 
“such liability. The servant does not undertake to 
“incur the risks arising from the want of sufficient and 
* skillful ‘co-laborera, or from defective machinery or 
“other instruments with which he is to work. His 
“contract implies that in regard to those matters his 
“ employer will make adequate provision that no danger 
shall ensue to him.” 


In Shanny v. Androscoggin Mills, 66 Maine, 420, 
quoted trom with approval by Mr. Justice Field in de- 
livering opinion of this Court in Northern Pacific R R. 
Co., vs. Herbert 116 U. S. at page 651 it is said “ that 
“the person whose duty it was to keep the machinery 
“in order so far as that duty goes was not in any legal 
“sense the fellow servant of the plaintiff. To provide 
machinery and keep it in repair and to use it for the 
purpose for which it was intended are very distinct 
“matters. They are not employments in the same com- 
“mon business tending to the same common result. 
The one can properly be said to begin only when the 
“other ends. The two persons may, indeed, work 


14 


under the same master and receive their pay from the 
“same-source; but this is not sufficient. They must 
“be at the time engaged in a common purpose or ein- 
% ployed in the same general business, We do not now 
“refer to the different grades of service about which 
there is considerable conflict of opinion but of the 
different employment. In the repair of the machinery 
“ the servant represented the master in the performance 
“of his part of the contract, and therefore, his negli- 
genes in that respect is the oniission of the master or 
“employer in contemplation of law.” 


Andrews, J., in Fuller v. Jewett, 80 N. V., 46, de. 
livering opinion of the Court says: Acts which the 
“‘ master as such is bound to perform for the safety and 
“ protection of his employees, cannot be delegated so as 
4 exonerate the former from liability to a servant who 
‘is injured by the omission to perform the act or duty, 
“or by its negligent performance, whether the non- 
“‘feasance or misfeasance, is that of a superior officer, 
“ agent or servant, of a subordinate or inferior agent or 
“servant to whom the doing of the act or the per- 
“ formance of the duty has been committed. In either 
sense in respect to such act or duty, the servant who 
“ undertakes or omits to perform it is the representative 
of the master, and not a mere co-servant with the one 
“who sustains the injury. The act or omission is the 
‘act or omission of the master irrespective of the grade 
“of the servant whose negligence caused the injury, . 
“or of the fact whether it was or was not practicable 
for the master to act personally, or whether he did or 
“did rot do all he personally could do by selecting 
“ competent servants, or otherwise to secure the safety 
‘of his employees.” 


Danforth, J., in Sheehan vs. R. R., 91 N. V., 334, 
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delivering opinion of the Court of Appeals, says: 


“Where the master delegates to another entire con- 
“trol over a particular branch or circumstance of his 
“business, the person to whom such power is delegated 
“stands in the place of the master as to all duties rest- 
ing upon him to his servants, and his acts or omissions 
relative thereto are the acts or omissions of the master 
“himself.” 


The counsel for plaintiff in error contend that 
O’Brien had absolute control of the circumstance of 
watching the rope and putting the turns in (see their 
brief, page 29). 


So that the delegation to O’Brien of the duty of 
watching the rope to keep it in a safe condition. would 
not relieve the master, because keeping the rope in a 
safe condition was the master’s duty. 


2 


The counsel for plaintiff in error contend that the 
defendant below was not bound to keep the rope in a 
safe condition at every moment of the work. 


In their own language: “The duty of the master 
“with regard to furnishing and maintaining suitable 
“apparatus for employees, is no different from his duty - 
“to provide reasonably safe places and structures for 
‘‘his servants to work upon. But this obligation does 
“not impose upon him the duty of keeping the appar. 
“atus which the servants use, or the structure where 
“they are working, in asafe condition at every moment 
“of the work, so far as such safety depends upon the 
“due performance of that work by them and their fel- 


“lows.” 
The case of Armour vs. Hahn, 111 U.S, 313, de- 
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cided by this Court is cited as sustaining the above 
position. But no such doctrine is laid down in that 
ease. The rule of that case was: 


“The obligation of a master to provide reasonably 
“safe places and structures for his servants to work 
“upon, does not oblige him to keep a building which 
“they are employed in erecting in a safe condition at 
“every moment of their work, so far as its safety de- 
“nends on the due performance of that work by them 
“and their fellow-servants.” 


There is a vast distinction between the two proposi- 
tions. The proposition of the counsel would relieve 
the master from the duty of maintaining his apparatus 
and structures in a safe condition for the purposes for 
which they were intended; but the proposition of the 
Court in the Armour case is that when structures are 
being erected the master is under no obligation to keep 
them safe at every moment during the work of erection. 
The plaintiff in the Armour case knowingly stepped 
upon a loose beam in a house which was in process of 
erection. As Mr. Justice Gray, in delivering the opin- 
ion of the Court, says: 

“The projecting timber upon which the plaintiff 
“placed his foot was inserted in a wall which was in 


the course of being built, and which at the time had 


“heen bricked up only so far as to be on a level with 
„the upper surface of the timber. The usual course, 
“as the plaintiff himself testified, was to put the timber. 
‘in and leave it in that way temporarily, and afterwards 
“build the wall up over it. It is not pretended that 
“the stick of timber was in itself unsound or unsuitable 
“for its purpose. If it was at the time insecure it was 
“by reason of the risks ordinarily incident to the state 
“things in the unfinished condition of the building.” 
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F. 


It is not. undisputed that. this was a spliced rope. 
While the plaintiff below conceded that splicing a rope 
in a good condition would not weaken it, (Record fol. 
98), he claimed, and we claim now, that this rope was 
not in a good condition when claimed to have been 
spliced, nor in the place where claim to have been 
- spliced, (Record fols. 119, 120, 129, 101, 39), and see 
original Brief of Appellee, page 14; (see Record fol. 
192). While the trial judge considered it “manifestly 
the preponderance of evidence that it was a spliced 
rope,” (Record fol. 192), yet a speciſie finding by the 
jury that it was not spliced, could. be abundantly sus- 
tained by the evidence; (Record fols. 134, 177), and 
the judge at fol. 194, says: “I do not presume to de- 
“ cide upon this question of fact.” The claim of the 
_ plaintiff in error, in paragraph 3, page 25 of. its brief, 
that the jury were bound to decide the case on the 
theory of a spliced rope is therefore unsound. 


Wbile it is immaterial whether the rope was or was 
not spliced, in view of the fact that the rope itself was 
inherently defective and dangerous, (fols. 47, 49, 62, 

63, 68, 70, 78, 79, 80, 86, 74, 101, 102, 109, 141, 
148), yet the evidence justifies the conclusion that the 
turns which untwisted, if they did untwist, were not 
the turns of a.splice, but of an old and worn out rope. 


The man (Short) who rove the fall saw no splice in 
it, (fol. 177), nor did. Gerraghty, (fol. 134) Those 
who testify.toa splice could hardly have known, as the 
rope was coiled: up when they saw it, (fol.177.) 


It is evident that Gerraghty did not think the rope 
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was spliced. Gerraghty himself testifies that he did 
not see the splice in the rope, (fol. 134), that as far as 
he noticed all that was the matter with it, was that the 
turns were out, (fol. 135). It will be seen ata glance 
that if the turns of a splice come out, the splice will of 
course draw apart, and Craven so testifies, (fol. 102). 


It is therefore almost inconceivable that Gerraghty 
would have ordered O’Brien to watch the turns and 
put them in if they came out, if he thought. the turns 
were in a splice, for the reason that when the turns 
come out of a splice, the splice will instantly draw 
apart, before there is any time to put the turns in 
again. The turns Gerraghty had in his mind were the 
turns of an unspliced part of the rope. And a care- 
full examination of the testimony will disclose the dis- 
tinction between the turns of a spliced and an unspliced 
part of a rope. If the turns of an unspliced part of a 
rope come out, it may not give way, if the rope is 
otherwise in 4 good condition; but if the turns of a 
splice come out, the rope will inevitably draw apart. 


Third Point. 


On THE NEGLIGENCE or Fettow SERVANTS. 


On the questions of the negligence of the fellow ser- 
vants, counsel] for the plaintiff in error contend in their 
third point that the injuries to the plaintiff below were 
caused hy the negligence of either or both O’Brien and 


Garraghty. 
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4. 


The alleged negligence of O’Brien, consisted in his 
failure “to keep watch of the rope, and if the turns 
“came out to stop his drum and put them in again.“ 
To add emphasis it is said “ in addition to this duty he 
“ was particularly directed t» watch the rope, and if 
“ the turns came out, to stop and put them in again.’ 
(See brief of plaintiff in error page 28.) 


Admitting for the purposes of the argument that 
O’Brien was charged with this duty we answer : 


There is no direct evidence in the case that the turng 
did come out after Gerraghty put them in and steeped 
the rope. No reference is made by counsel to any folio 
of the Record to show that they did ; all that can be 
claimed is that inferentially, “the injury happened by 
“ the untwisting and drawing apart of the portion of 
“ the rope spliced” which was the accommodating view 
taken of the evidence by the trial judge; (fol. 192), but 
he also added “I do not presume to decide upen this 
question of fact which I have just submitted to your 
„consideration. (fol. 194). | 


These remarks of the judge constitute all the counsel 
rely upon to sustain their claim that “ the accident was 
“ caused by the turns coming out of the rope during its 

“ operation, which is, therefore, directly attributable to 
“ O’Brien. to whom was entrusted the care of the 

“6 rope” (I! ) (brief of plaintiff in error page 29). 


The counsel fail to see that these remarke of the 
trial judge do not sustain their position that the acci- 
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dent was caused by the negligent failure of O’Brien to 
put the turns in. The language of the judge is not 
that the accident happened in consequence of the turns 
coming out or the failure of O’Brien to put them in 
again, but “ unttoisting and DRAWING APART of the por- 
“ tion of the rope which was spliced;” so that under this 
view the accident was caused by the concurring events 
of the untwisting anp drawing apart of the splice. 
It is no where claimed that it was O’Brien’s duty to 
splice the rope. That was the duty of David S. Smith 
(fol. 117 of record) who bas been ungraciously over- 
looked by the counsel] in their search for negligent 
fellow-servants, How could O’Brien put the turns in 
after the splice drew ? 


B. 


But O’Brien, of all others who had anything to do 
with that rope on that fatal night, is the last man who 


can be charged with any negligence whatever. He, of 


all others, was the one man who vigilantly endeavored 
to avert the impending calamity. He testifies: “I spoke 
“to Mr. Gerraghty, and told bim that the rope looked 
‘ bad, looked chafed, looked as if it wouldn't last much 
“ longer to hoist with. He told me to go abead with 
“ it longer and continue to hoist, and I did so. Then 
“ he came down again, about an hour or so afterwards, 
„and I spoke to him again about the rope; it was then 
“ getting worse, and I told him that it looked worn, 
“and I was kind of afraid to hoist any longer, felt 
it timid - like; I was afraid there was going to something 
“ happen—that the rope was going to carry away, 
“ or something, and might hurt some one; I felt that 
“way; I told him that I felt afraid it might carry 
“ away. (fol. 74.) 


ap — 


91 
No wonder Gerraghty was afraid to look at the rope, 
(fol.133,) when he was afterwards down in the hold and 


heard that a man’s leg was broken. What more could 
O’Brien have done than he did do? | 


C. 


„Oh!“ the counsel for plaintiff in error reiterate “he 


“should have obeyed the order of Gerraghty and 
“ watched the rope to prevent the turns from coming 
“ out and if they did come out to stop and put them 


66 5 in again * 
The Court of Appeals of the State of New York, 


has had occasion to deal with ny this line of ar- 
gument in 


Cone v. Del, Lack, & West, R. R. 81 N. T. 206. 


where a railroad employee was injured by the sidden 
starting of a locomotive, caused by its being defective 
and out of repair, of which defects the corporation had 
notice, and the Court of Appeals held that it was no 


defence that the engineer could have so managed the 
engine as to have prevented the accident. 


Danforth, judge, delivering the —_ of the Court, 
at page 208 says: 


„As between the plaintiff and the defendant, it was 
“ the duty of the latter to furnish its employees for use 
ü its business good and suitable 

machinery and keep it in repair. * * * be de- 
s fendant failed to supply machinery of that character. 
The engine in question was, in many important par- 
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“ticulars, in bad condition; its fire-box was burned 
. out, its stay bolts had given way; its cylinders needed 
boring out, its valves facing; it leaked badly; and its 
“ flues were defective; and coming nearer to the imme- 
“ diate cause of the injury inflicted upon the plaintiff, 
‘6 it was found that its throttle-valve leaked and the 
“ thread upon the screw which serves to hold the re- 


“ verse bar in place, and thus controls the motion of the 


„engine, was so worn as to be useless, As a natural 
and necessary consequence of the defects last men- 
“ tioned, the steam escaped from the boiler into the 
“ cylinders, the engine was put in motion, and, as might 
ei have been expected, the accident occurred of which 
“ the plaintiff now complains. 


‘“‘ But more than this, the master mechanic and also 
“the general superintendent of the road, the superior 
“ officers directly representing the defendant, had been 
“ notified of these defects, but nevertheless directed the 
„engine to be kept in use, for (as one of them said) 
te they were short of power, and had nothing to put in 
“ its place.” So far this is the plaintiff’s case, and is 
“ conclusive against the defendant unless answered, and 
„phat is its defence? Why, as I understand it, it is 
“ that the engine was furnished with cylinder cocks, 
ee that these cocks if opened would have allowed the 
“ steam to escape, thus preventing its accumulation in 
the cylinder, and its pressure upon the piston; that the 
engineer omitted to open the cocks, and was, therefore, 
e guilty of negligence; that it was this negligence which 
“caused injury, and so the defendant is exonerated?” 
[ How like the line of argument of the plaintiff in er- 
ror I] Judge Danforth, continues “the defendant’s con. 
“ tention comes to this: we concede that we failed in 


“ our duty, we did not supply a suitable machine, but 
our servant, the engineer, could, notwithstanding, have 
“ so managed that the defect should cause no harm, 
If this doctrine is accepted it will loosen the rule of 
“ responsibility which now bears none tooclosely upon 
corporate conduct.” 


The analogy between this Cone case, and the one at 
bar, is complete. The testimony is conclusive, that this 
rope was in an unsafe and ddngerous condition, chafed 
over a surface of from 5 to 6 feet, several yarns worn 
off, (fol. 73) chafed, fagged, worn, and the strands 
separated and all fagged out, (fols. 47, 49, 62, 63, 70, 
78, 79, 86, 101, 102, 109, 141.) The testimony of the 
witnesses for the defendant below, shows that it was 
unsafe to use a spliced rope for that fall, (fols. 115, 96, 
97,.102, 125, 129.) The testimony of Philip W. Lowe, 
an expert, called hy the plaintiff in error (fol. 113,) 
shows that splicing don’t improve a rope, and that it 
is unsafe to use a spliced rope which has to pass through 
sheaves or blocks, (fol. 115) for the manifest reason 
that the friction will wear down and chafe the spliced 
part and cause chafing, untwisting and drawing of the 
splice, (fol. 128.) ‘This fal) passed through 3 blocks 
(fols. 96, 97). But the counsel say, if O’Brien had only 
watched to see that the turns did not come out, or if 
they did, to put them in again, the accident would have 
been avoided. The answer to this is, that if the mas- 
ter supplied a deplorably unsafe rope, or allowed it to 
become in an unsafe condition, put a splice in it when 
it had to pass through blocks, he is not relieved from 
liability to an injured servant, because another servant 
did not use extraordinary care to prevent an accident, 
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which he saw was inevitable from the condition of the 
rope, and of which he gave notice to his superior, 
whose duty it was to replace the rope with a new or 
safer one. (fol. 146.) 


CrrisToPHER GERRAGHTY. 


We have in the original brief of appellee at pages 
19 & 20 anticipated most of the arguments of plaintiff 
in error in reference to Christopher Gerraghty, and it 
isonly necessary here to answer some of those arguments 
not referred to there or elsewhere in our briefs. 


A. 


It is unnecessary to deny that “the operation of the 
“ fall, and the exercise of care and caution in that oper- 
“ ation were not masters duties,” (brief of plaintiff in 


error page 22) 


If this accident had happened in consequence of the — 


negligent operation of the machinery there might possi- 
bly be room for the argument that Gerraghty even 
though a foreman would still be a fellow-servant in per- 
forming the work of an operative. But there is no ev- 


idence in this case that the fall was improperly or negli- 


gently operated, nor that the rope was allowed to strike 
or scrape against the combings or other parts of the ship 
or scow, nor that it was in consequence of any negligent 
operatior or use of the fall that the turns untwisted and 
the splice drew, nor that the turns came out by reason 
of the motion of the drum or the revolving of the artic- 


les hoisted, nor that an unusual strain had been put up- 


on it. There was no trouble in the operation. The 
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trouble was that the rope was not in a safe condition to 
be operated. 
B. 

The contention of counsel for plaintiff in error is that 
although Gerraghty had full charge at the time, the 
watching of the rope to see that the turns did not come 
out or if they did to put them in was his duty only as 


an operative, and they say at page 36 of their brief, 
as an illustration: 


“ Assume an engine when starting to be in asuitable 
“ condition, and during the journey the steam pressure 
“is allowed to exceed the limit, or the water in the 
“ boiler is allowed to get too low, in either of which 
‘ conditions there is danger of explosion. Does the 
“ law, which imposes upon the master the duty of main- 
“ taining an engine in a suitable condition, require that 
“the master should stand by and see that the engine 
“ does not get into this dangerous condition ? 


The answer to this is that the engine itself would not 
be in a dangerous condition. The danger would not be 
in the engine as a structure, but in the unusual and ex- 
traordinary pressure. The illustration assumes that 
the engine was in a suitable condition for the purposes 
for which it was supplied, and the danger of explosion 
would not arise in consequence of any defect, but be- 
cause of the carelessness of the engineer or fireman in 
allowing the steam pressure to excede the limit or the 
water in the boiler to get too low. The danger there- 
fore would not be of an explosion in the careful use of 
the engine, Hence, the illustration is not applicable 


to the case at bar for the reason that it is a usual in- 
“ cident in the operation of a single fall such as this 


“was, that it will untwist.” See brief of plaintiff in 


error, page 25, sub-division (4) where it is contended 
that the coming out of the turns is an incident in the 
CAREFUL va of the fall... 


But suppoee the railroad company furnished an en- 
gine with a wheel, which was in the habit of getting 
off its axle. Before starting the train, the wheel was 
put in. After a while, true to its habit, the wheel 
rolled off. The attention of the conductor was called 
to it, and he put the wheel on again, and said to the en- 
gineer, Now, you watch that wheel, and if it comes 
“ off again, stop the train and put it on.” The wheel 
comes off, the train is thrown from the track, and a 
brakeman, ignorant of the wheel, is injured. Would 
not that brakeman have a cause of action pn the 
company ? 


C. 


The quotations from the charge on page 32 of brief 
of plaintiff in error, were not excepted to by counsel on 
the trial, and were merely statements of the substance 
of the argument of counsel for plaintiff below, in the 
view of the case there referred to. The judge, in bis 
charge, made a similar summary of the argument of de- 
fendant below,(see charge fol, 194)on the same branch of 
the case. Throughout in his charge, he had, in separate 


paragraphs, stated the law and the facts, emphasizing 
the distinction between the two, which is strictly in ac. 
cordance with the rules of this court. (See original 
brief of Appelleé, page 29 and cases there cited.) 


Respectfully submitted, 


HERMON H SHOOK, 
WILLIAM C. TRULL, 
Of Counsel for Defendant in Error. 
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26—Letter of Theo. Le Roy to James L. Crittenden, 
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26—Letter of James L. Crittenden to Theo. Le Roy, 
November 19, 18799 


- 27—Letter of James L. Crittenden to Theo. Le Roy. 
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29—Letter of Theo. Le Roy to James L. Crittenden, 
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Stipulation omitting portions of record in printing 

Exhibit X—Transcript of record of supreme court of State of Cali- 
fornia in cuse of Le Roy v. Estudillo e¢ al. 
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G. D. NEWHALL vs. E. J. LE BRETON, &C., ET AL. 
* 


a Unitep States oF AMERICA, 88: 


To E. J. Le Breton, administrator of the estate of Theodore Le Roy, 


deceased ; Victor Le Roy, Georges Le Roy, and Eugene Le Roy, 
heirs-at-law of Theodore Le Roy, deceased, Greeting: 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Oc- 
tober, A. D. 1883, pursuant to an order allowing an appeal to said 
Supreme Court made and entered in the circuit court of the United 
States for the district of California on the 29th day of January, 1883, 
wherein G. D. Newhall is appellant and E. J. Le Breton, adminis- 
trator of the estate of Theodore Le Roy, deceased; Victor Le Roy, 
Georges Le Roy, and Eugene Le Roy, heirs-at-law of Theodore Le- 
Roy, deceased, are appel ees, to show cause, if any there be, why the 
decree in the said order allowing appeal mentioned should not be 
corrected and speedy justice shoula not be done to the parties in 
that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 29th day of 
March, A. D. 1883, and of the Independence of the United States 
the 107th. 

[The Seal of the Circuit Court, District of Cal’a.] 
LORENZO SAWYER, 
US. Circuit Judge. 


b [Endorsed:] United States Supreme Court. G. D. Newhall, 

appellant, vs. E. J. Le Breton, &c., appellees. Citation. Due 
service and receipt of a copy. of within citation admitted this 4th 
day of April, 1883. B. W. Brooks, solicitor for appellees. [In red 
ink :] Filed April 4th, 1883. L. S. B. Sawyer, clerk, by J. F. 
O’Beirne, deputy clerk. 


1 Complaint. 


In the Superior Court of the State of Culiſornia in and ſor the 
City and County of San Francisco. 


G. D. NewHa tt, Plaintiff, us. THEODORE Le Roy, Defendant. 


The plaintiff complains of the defendants and shows that on or 
about the first day of October, A. D. 1870, Juana M. Estudillo, Jose 
Ramon Estudillo, Jose Antonio Estudillo, Jose Vicente Estudillo, Luis 
D. Estudillo, Jesus Maria Estudillo, Magdalena E. Nugent, and John 
Nugent were indebted to the defendant, Le Roy, in the sum of three 
hundred and ninety-seven thodsand eight hundred and — 
dollars ($397,849.00), and the said parties were indebted to W. H. 
Patterson in the sum of thirteen thousand dollars ($13,000.00), and 
to S. M. Wilson and A. P. Crittenden in the sum of thirteen thou- 

sand dollars ($13,000), and to John B. Felton in the sum of 
2 twenty-three thousand dollars ($23,000.00), making in all the 
2 of forty-nine thousand dollars ($49,000.00), and the said 
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forty-nine thousand dollars added to the said sum due the defend- 
ant, Le Roy, made the sum of four hundred and forty-six thousand 
eight hundred and forty-nine dollars ($446,849.00), gold coin of the 
United States, and the said Estudillos and Nugents agreed on said 
day to give to defendant, Le Roy, a deed for certain tracts or parcels 
of land and other property, and to pay tothe parties to whom they 
were indebted the said sums, with interest thereon at one and a 
—— per cent. per month until paid, and to give a deed of trust 
or certain property to secure the payment thereof to the defendant, 
Le Roy; and the plaintiff further shows that, in conformity with 
said agreement, the said parties did execute and deliver to the de- 
fendant, Theodore Le Roy, a deed, as follows: 
3 This indenture, made the first day of October, A. D. one 
thousand eight hundred and seventy, between Juana M. 
Estudillo, Jose Ramon Estudillo, Jose Antonio Estudillo, Jose Vicente 
Estudillo, Luis D. Estudillo, Jesus Maria Estudillo, Magdalena E. 
Nugent, and John Nugent, parties of the first part, and Theodore Le 
Roy, party of the second part, witnesseth : Whereas the said parties 
of the first part are indebted to the said party of the second part in 
the sum of four hundred and forty-six thousand eight hundred and 
forty-nine dollars, gold coin of the United States, on which said sum 
the said parties of the first part have agreed to pay to the said party 
of the second part interest at the rate of one and one-quarter per 
cent. per month, payable in like gold coin, which said sum has been 
advanced by the said party of the second part to the said parties of 
the first part on the agreements, undertakings, and conditions 
4 hereinafter set forth, and in which said sum is included the 
sum of two hundred and eighteen thousand three hundred 
and seventy-two twelve one-hundredths dollars, in gold coin, due 
by one John B. Ward to the Hibernia Bank, the payment of which 
the said party of the secund part has assumed at the request of the 
said parties of the first part, and with the undertaking and agree- 
ment that said assumption shall be regarded as an advance at the 
date thereof of so much money by the said party of the second part 
to the said parties of the first part; and whereas the said parties of 
the first part have by this instrument conveyed and sold to the said 
party of the secon part, his heirs, executors, and assigns, the real 
estate and personal property hereinafter described, and have agreed 
with the said party of the second part that he shall be clothed with 
the full powers of ownership of said real estate and personal prop- 
erty until, by the sale thereof, suid indebtedness is fully paid, 
5 or until the said indebtedness is otherwise fully paid by the 
said parties of the first part to the said party of the second part; 
and whereas the said parties of the first part have agreed that the 
said party of the second part shall have the irrevocable power, with- 
out recourse to law, to pay and reimburse himself the whole of his 
said indebtedness, principal and interest, out of the sales made b 
him of said real estate and personal property, and shall have full 
management, control, and disposition of the said real and personal 
estate as if the same belonged to him in full ownership: 
Now, therefore, this indenture witnesseth that the said parties of 
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the first part, for and in consideration of the advances made to them 
as above set forth, simultaneously with the execution of this instru- 
ment, have granted, bargained, sold, aliened, remised, released, con- 

— and confirmed, and by these presents do grant, bargain, 
6 sell, alien, remise, release, convey and confirm, unto the said 

party of the second part, and to his heirs and assigns forever, 
all those certain tracts of land or properties known as the Rancho 
“San Leandro,” in Alameda county, State of California, being the 
same rancho heretofore granted by the Mexican government to Jose 
Joaquin Estudillo. 

Also that certain rancho or tract of land situated in the county of 
Santa Barbara, State of California, known as the “Guadalupe 
rancho,” being the same land which was granted to Diego Olivera 
and Teodoro Arellanes by the Mexican government. 

Also that certain — * or tract of land situated in the county 
of Santo Barbara, State of California, and known as the Cosmalia 
rancho,” being the same land which was granted to Antonio Olivera 
by the Mexican government. ; 

Also those certain pieces or parcels of swamp and overflowed 

lands situate in the county of Alameda, State of California, 
7 viz., that certain piece described in the field notes of survey 

No. 208, swamp and overflowed lands, Alameda county, con- 
taining N acres, being the same lands conveyed by deed 
bearing date May 6th, 1867, made and executed by M. A. Bacon to 
John B. Ward, and by said Ward this day conveyed to said parties 
of the first part. 

Also that certain other piece described in survey No. 223, swamp 
and overflowed lands, containing 207.09 acres, being the same lands 
conveyed by deed bearing date September 6th, 1867. made and ex- 
—— by D. B. Mann to John B. Ward, and by said Ward this day 
conveyed to said parties of the first part, excepting, however. out of 
the above-described “San Leandro rancho” and from the operation 
of this deed the piece or parcel of land described as follows : 

Beginning at the southeast corner of Oscar Lewis’ tract, and on 


‘the north side of Ward avenue; thence easterly to the end of Ward 


avenue; thence along the east side of the county road here- 
8 tofore surveyed to the Redwoods; thence to the centre of 

San Leandro creek ; thence northerly along the said creek ; 
thence westerly along the centre of said creek to the northwest cor- 
ner of Oscar Lewis’ tract; thence along said Lewis’ tract to the 
place of beginning. 

Also all the personal property of every kind and nature in the 
said real estate above described, and all personal property of what- 
ever kind and nature in the hands of I. L. Robinson, receiver in 
the suit of Juana M. Estudillo et al. vs. John B. Ward et al., in the 


district court of the third judicial district, ao therefrom cer- 


tain personal property belonging to Charles H. Cushing und wife, 
enumerated in the answer of said Cushing and wife in said action. 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in any wise appertaining, and 
the revision and revisions, remainder and remainders, rents, issues, 
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and profits thereof, and also all the estate, right, title, interest, 
9 property, possession, claim, and demand whatsoever, as well 

in law as in equity, of the said parties of the first part of, in. 
or to the — peanian and every part and parcel thereof, 
with the appurtenances, to have and to hold all and singular the 
above mentioned and described premises, less the portion thereof 
hereinabove excepted, unto the said party of the second part, his 
heirs and assigns, forever, upon and for the purpose of executing 
the following trusts, to wit: 

First. To keep insured to a reasonable amount against loss by 
fire all buildings and improvements on said premises, if the said 
party of the second part shall deem best. 

Second. To pay all taxes imposed thereon and all assessments 
and liens. 

Third. To sell the same or any parts or parcels thereof for cash or 
for part cash and on credit at public or private sale, with or without 

notice to the said parties of the first part, it being understood 
10 that said Le Roy may sell, discount, and dispose of all or 

any notes, mortgages, or securities taken for deferred pay- 
— at his discretion ; also to lease the same in parcels or as a 
whole. 

Fourth. To pay off the said indebtedness hereinabove specified, 
with the interest thereon, and all sums which may hereafter be ad- 
vanced by the said party of the second part to the said parties of 
the first part, or any or either of them, or at the request of any or 
either of them ; also all taxes, liens, or other incumbrances, costs of 
lawsuits, and counsel fees, and other expenses of litigation spent 
in and about the — of the title of the said property, it bein 
understood that all advances made by the said party of the secon 
part to the said parties of the first part, or any or either of them, 
shall bear interest from the date of the advance at the rate of one 
and one-quarter — cent. per month. 

‘ifth. To retain as com missions two and one-half per cent. 
11 of the gross amounts of all sales made by the said party of 
the second part. 

Sixth. After all of the above payments, expenditures, and ad- 
vances, with interest, as above provided, shall be paid, then said 
Le Roy shall reconvey to the gruntors above named, in proportion 
to their, respective interests as claimed to be held by them immedi- 
ately prior to the execution hereof, and shall account to them or 
pay over to them all surplus moneys received frotr sales, and trans- 
fer to them all securities for deferred payments. 

Seventh. This trust may be terminated as to all unsold portions 
of said property, and said parties of the first part shall be entitled 
to a reconveyance on payment of all the sums of money hereinbe- 
fore provided to be paid; and said parties of the first part may 
— payment of the whole or any part of said indebtedness at any 
ime. | 
_ Eighth. The said party of the second part shall receive commis- 
sions on all sales at the rate of two and one-half per centum on 
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the dollar, such commissions, however, not to be deducted or 
12 charged until all payments above mentioned are made. 
Ninth. The trust hereby created is a continuing and sub- 
sisting trust until the whole of the indebtedness hereinabove 
specified is paid, and it shall not be necessary for the said party of 
the second part to bring any suit on said indebtedness to stop the 
statutes of limitations from running. It is also understood and 
agreed between the parties hereto that a release this day made to 
John B. Ward, Sophia Juana Ward, and John Francis Ward, and 
Charles H. Cushing and Dolores, his wife, of three hundred acres 
of land, in the San Leandro ranch, was made with the full consent 
and at the request of the parties of the first part. 

It is also understood that the said Juana M. Estudillo may have 
the — to cause the building and block now occupied by her as 
a residence to be reconveyed to her by the said Le Roy on the pay- 

ment by her to him of the sum of eight thousand one hun- 
13 dred dollars in gold coin, with interest at the rate of one and 

one-quarter per cent. per month in gold coin. This provision, 
however, is not to change in any respect the powers of the said 
Le Roy, hereinabove given. ais 

It is further understuod that the said Le Roy shall have the right 
out of the proceeds of said property; as aforesaid, to pay any sum 
that may be awarded to L. L. Robinson by the court of the third 

udicial district for services as receiver in the action of Juana M. 
tudillo et al. vs. John B. Ward et als., after paying the indebtedness 
hereinabove specified. 

It is further understood that a certain deed made and executed 
by John B. Ward, Juana Sophia Ward, John Francis Ward, Charles 
H. Cushing, and Dolores Cushing, and Juana M. Estudillo was 
made with the full consent of the said parties of the first part, and 
that the interest so conveyed is vested in the said Le Roy by this 

indenture. 
14 It is further understood that the said Le Roy, in executin 
the trusts aforesaid, shall only be responsible for acts of 
faith by him committed. 

It is further understood that the said Le Roy will not sell the two 
blocks of land and the house constituting the residence of the said 
Juana M. Estudillo until he shall have sold all the other property 
conveyed to him in this instrument. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and _— first above written. 


JUANA M. ESTUDIL SEAL. 
JOSE R. ESTUDILLO. SEAL. 
JOSE A. ESTUDILLO. SEAL. 
JOSE VICENTE ESTUDILLO. SEAL. 
LUIS D. ESTUDILLO. SEAL. 
JESUS MARIA ESTUDILLO. SEAL. 
MAGDALENA ESTUDILLO NUGENT. fseat. 
J. M. NUGENT. SEAL. 


Signed, sealed, and delivered in presence of— 
JAMES G. CARSON. 
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And the plaintiff shows that the said amounts due to said 

15 Patterson, Wilson, Crittenden, and Felton, amounting to 

forty-nine thousand dollars, were included in said sum of 

re hundred and forty-six thousand eight hundred and forty-nine 
dollars. 

And the plaintiff further shows that the defendant, Theodore Le 
Roy, accepted said deed, and thereby became and was a trustee for 
the said William H. Patterson in the sum of thirteen thousand 
dollars, and for the said S. M. Wilson and A. P. Crittenden in the 
sum of thirteen thousand dollars, and for the said J. B. Felton in 
the sum of twenty-three thousand dollars; and the said Le Roy 
entered into possession of all the real estate therein mentioned, and 
has ever since held the possession thereof, and is now in possession 
thereof; that all of the personal property therein mentioned has 
been received by said Theodore Le Roy, and he has realized large 
sums therefrom, but the amount is unknown to the plaintiff; that 

said Le Roy has realized large sums of money from the use 
16 and sale of said real estate aud from the sale of the personal 
property, but the amount thereof is unknown to the plaintiff. 

And the plaintiff further shows that on or about the 26th day of 
September, A. D. 1874, the defendant, Theodore Le Roy, commenced 
an action in the district court of the third judicial district of the 
State of California in and for the county of Alameda against the said 
Estudillos and Nugents to foreclose the lien upon said property and 
to have all the said property sold to pay what was due that all of 
the defendants appeared therein and filed their answer, and issue 
was joined therein, and such proceedings were thereupon had that 
afterwards, on the tenth day of January, 1879, a judgment was 
rendered in said court, in which it was adjudged that there was due 
to the plaintiff therein, who was the Theodore Le Roy, the defend- 
ant herein, under the deed of trust hereinbefore set forth, the sum of 

seven hundred and sixty-eight thousand and seventy-seven 
17 dollars ($768.077.00), and that said sum should bear intérest 
from the date thereof at seven per cent. per annum, and it 


was further ordered, adjudged, and decreed that all the property 


described in said deed of trust should be sold to pay said amount 
found to be due. 

And the plaintiff further shows that the amount due to the said 
Patterson and included in said judgment was thirty-two thousand 
dollars ($32,000.00), and the amount due to said Wilson and Crit- 
tenden and included in said judgment was thirty-two thousand dol- 
lars ($32,000.00). 

And the plaintiff shows that under and by virtue of said judg- 
ment a sale took place, and the plaintiff therein and the defendant 
herein ———— the following-described property: 

All those certain tracts of land or properties known as the “ Ran- 
cho San Leandro,” in Alameda county, State of California, being 
the same rancho heretofore granted by the Mexican government to 

Jose Joaquin Estudillo. 
18 Also that certain rancho or tract of land situated in the 
county of Santa Barbara, State of California, known as the 
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“Guadalupe rancho,” being the same land which was granted to 
Diego Olivera and Teodoro Arellanes by the Mexican government. 

Also that certain rancho or tract of land situated in the county 
of Santa Barbara, State of California, and known as the Cosmalia 
rancho,” being the same land which was granted to Antonio Olivera 
by the Mexican government. 

Also all those certain pieces or parcels of swamp and overflowed 
lands situate in the county of Alameda, State of California, viz., 
that certain piece described in the field notes of survey No. 208, 
swamp and overflowed lands, Alameda county, containing 129.60 
acres. 

Also that certain other piece described in survey No. 223, swamp 
and overflowed lands, containing 207.09 acres, and that the pur- 

chase price was credited on said — and the said prop- 

29 erty now is owned and held by defendant in his own name. 

And theplaintiff further shows that the said W. H. Patterson 
assigned all his right, title, and interest in and to said claim and of 
the deed of trust to this plaintiff, and that all the right, title, and 
interest of the said Wilson and Crittenden has by divers and sundry 
conveyances been assigned and transferred to this plaintiff, and that 
plaintiff now owns all the interest they have or ever had. 

And this plaintiff further shows that he demanded of Theodore 
Le Roy a full account and settlement of his trust and conveyance to 
him of his proper roportion of the real estate standing in his name, 
but the said T — — Le Roy refuses to convey any property to him 
or to pay any money or to recognize his right or the right that he 
represents in any way. 

Wherefore plaintiff prays that the defendant may be compelled 

to account for all sums received under the said deed of trust, 
20 and that he may be decreed to hold all land purchased by 
him in trust for the plaintiff, and that he be decreed to con- 
vey to plaintiff his just proportion thereof, and for such other and 
further relief as may be necessary, and costs of suit. 
TULLY R. WISE, 
Att'y for Plaintiff. 


STaTE OF CALIFORNIA, — \ =o 
City and County of Sun Francisco., 


G. D. Newhall, —— duly sworn according to law, deposes and 
says that [he] is the plaintiff named in the foregoing complaint in 
the above-entitled action; that he has read said complaint and 
knows the contents thereof, and that the same is true of his own 
knowledge, except as to the matters which are therein stated on his 
information and belief, and as to those matters that he believes it to 


be true. 
G. D. NEWHALL. 


Subscribed and sworn to before me this 18th day of June, 1880. 
[SeAL. ] EDW’D CHATTIN, 
Notary Public. 
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“Endorsed:” Filed June 18, 1880. William A. Stuart, clerk, 
by P. Deveny, deputy clerk. 


21 Notice of Appearance of Att'y for Defendant. 
Superior Court, City and County of San Francisco. 
G. D. NEWHALL v. THEODORE LE Roy. 


Please take notice that I appear for the defendant in this cause. 
Your-, 55 B. S. BROOKS, 
: Att’y for Def i. 
San Francisco, June 23, 1880. 
To Tully R. Wise, Esq., Att’y for Pl“ ff. 


(Endorsed:) I admit service of the within this 23rd June, 1880. 
Tully R. Wise, att’y for pl’ff. Filed June 23, 1880. Wm. A. Stuart, 
clerk, by Wm. B. Smith, deputy clerk. 


22 Petition for Removal of Cause to U. S. Circuit Court. 


In the Superior Court of the City and County of San Francisco, 
State of California. Department No. 2. 


G. D. NEwHa.t, Plaintiff, 
No. 1482. 


v8. 
THEODORE LE Roy, Defendant. 
Petition for removai of cause. 


To the honorable the superior court of the city and county of San- 
Francisco : 


The petition of Theodore Le Roy respevtfully represents : 
That this suit has been commenced against him in this court by 
G. D. Newhall, plaintiff, and the amount in dispute in this suit, ex- 
clusive of costs, exceeds the sum or value of five hundred dollars. 
The plaintiff herein seeks to charge your petitioner as his trustee of 
certain real estate of the value of upwards of fifty thousand dollars 
and to compel a conveyance thereof, and your petitioner 
23 denies that he holds the said property or any part thereof in 
trust for the use of the plaintiff, and the matter in contro- 
versy exceeds in value fifty thousand dollars; that your petitioner 
is an alien, a citizen of the republic of France; that he was born in 
France and has never changed his allegiance, and the said plaintiff 
is an American citizen, and your petitioner files herewith his ap- 
pearance in this cause, and enters his appearance in this court, and 
offers in this court good and sufficient surety for his entering in the 
United States circuit court of the ninth circuit in and for the dis- 
trict of California, on the first day of its session, copies of said pro- 
cess aguinst him and all pleadings, depositions, testimony, and other 
proceedings in the cause. | 
Wherefore your petitioner prays that this court accept the said 


1 
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surety and to 172 — no ſurther in this cause against your 
24 petitioner, and order the same removed for trial into the 

circuit court of the United States of the ninth circuit, in and 
for the district of California, next to be held after the filing of this 


petition. 
Le ROY, TH. 


City AND County oF San FRANCISCO, 88 : 


Theodore Le Roy, being duly sworn, says that he has read the 
foregoing petition and knows the contents thereof, and that the 
same is true of his own knowledge. | 

Le ROY, TH. 


Subscribed and sworn to before me this 23d day of June, 1880. 
[SEAL. } SAM. S. MURFEY, 
Notary Public. 


(Endorsed :) Filed June 23, 1880. Wm. A. Stuart, clerk, by Wm. 
B. Smith, deputy clerk. i 


* 


25 Bond on Removal to U. &. Circuit Court. 


Know all men by these presents that we, Theodore Le Roy, of 
the city and county of San Francisco, as principal, and Rudolph 
Steinbach, of the same place, as surety, are held and firmly bound 
unto G. D. Newhall, of the same place, in the * sum of one 
thousand dollars; to the payment whereof, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our seals this twenty-second day of June, A. D. 1880. 

Whereas the said Theodore Le Roy, being desirous of removing 
from the superior court of the city and county of San Francisco a 
suit now pending therein, wherein the said G. D. Newhall is plain- 
tiff and the said Le Roy is defendant, to the circuit court of the 
United States of the ninth circuit for the district of California, and 
has presented or is about to present herewith to the said superior 

court his petition for the removal of said suit into the said 
26 cireuit court, and to file therewith this bond in compliatr.ce 

with the — yen of the statutes of the United States 
in that behalf made and provided : 


Now, therefore, the condition of the above obligation is such that 
if the said Le Roy shall enter into such circuit court, on the first 
day of its next session, a copy of the record in said suit, and shall 
pay all costs that may be awarded by the said circuit court if said 
court shall hold that such suit was wrongfully or improperly re- 
moved thereto, and shall then ap al, then the said obligation to 
be void ; otherwise to remain in nil force and virtue. 

Le ROY, TH. SEAL. 
RUDOLPH STEINBACH. ISEAL. 


2—260 
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STATE OF CALIFORNIA, 2 n 
Qity and County of San Francisco, 


Theodore Le Roy, as principal, and Rudolph Steinbach, as surety, 
whose names are subscribed to the above bond, being sev- 
27 erally duly sworn, each for himself says that he is a resident 
and freeholder within the city and county of San Francisco, 
State of California; that he is worth the sum in the said bond 
specified as the penalty thereof over and above all his just debts and 
liabilities, exclusive of property exempt from execution. 
Le ROY, TH. 
RUDOLPH STEINBACH. 


Subscribed and sworn to before me this 23rd day of June, 1880. 
[skAl.] f SAM. S. MURFEY, 
Notary Public. 


(Endorsed :) Approved this 23rd day of June, A. D. 1880. John 
Hunt, Jr., judge. Filed June 23, 1880. Wm. A. Stuart, clerk, by 
Wm. B. Smith, deputy clerk. 


28 Order of Removal. 
Superior Court, City & County of San Francisco. 


G. D. NEWHALL vs. THEODORE LE Roy. 


The defendant in the above-entitled caase having presented his 
petition praying for a removal of this cause to the circuit court of 
the United States of the ninth circuit in and for the district of Cali- 
fornia next to be holden, after the filing of this said petition, and — 
the same time entered his appearance herein and offered good and 
sufficient surety for his entering in the United States circuit court 


aforesaid, on the first day of the session, copies of the process against. 


him, and of all pleadings, depositions, testimony, and other proceed- 
ings in the cause. 
And it satisfactorily appearing to this court that this suit 
29 has been commenced against the said Theodore Le Roy, and 
that the same is a civil suit, and that the amount in dispute 
in this suit, exclusive of costs, exceeds the sum or Value of five 
hundred dollars; that the said Theodore Le Roy is an alien, a native, 
born citizen of the Republic of France; that he has entered his ap- 
rance herein and offered good and sufficient surety in his enter- 
ing in the said circuit court of the first day of the session copies of 
the said process against him and of all pleadings, depositions, testi- 
mony, and r gpa in the cause : 
: On motion of 8. Brooks, esquire, attorney for said defendant, it 
is ordered that this court accept the said surety and proceed no 
further in this cause, and that this cause be removed for trial into 
the circuit court of the United States of the 9th circuit in and for 
the district of California next to be holden. 


Dated June 23rd, 1880. 
JOHN HUNT, Jr., Judge. 
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30 I hereby certify the foregoing to be a full, true, and correct 

copy of an order entered on the minutes of said superior court, 
department No. 2, in the above-entitled cause. 

Attest my hand and the seal of said superior court this 25th day of 


June, 1880. 


[sEat..] WILLIAM A. STUART, Clerk, 
By M. H. WEED, Deputy Clerk. 
31 I, William A. Stuart, county clerk of the city and county 


of Sun Francisco, State of California, and ex-officio clerk of the 
superior court in and for the city and county, hereby certify the fore- 
going are full, true, and correct copies of the original papers in the 
above-entitled cause remaining on file and of record in my office on 
the 25th day of June, A. D. 1880, and of the whole thereof. 
Attest my hand and seal of said court this 25tin day of June, A. D. 


Paal.) | WILLIAM A. STUART, Clerk, 
By M. H. WEED, Deputy Clerk, 


— ) Filed June 28, 1880. L. S. B. Sawyer, clerk, by J. F. 
O Beirne, d'p'y el'k. 2 


32 Aff. of Service of Summons. 


In the Superior Court of the State of California in and for the City 
and County of San Francisco. 


G. D. NEWIHAI. I., Plaintiff, vz. Taeopore Le Roy, Defendant. 


STATE OF CALIFORNIA, 
City and County of San Francisco, | 


Maurice Casey, being duly sworn according to law, deposes and 
says that he is a citizen of the United States, over the age of 18 
years, and not a party to the within action, but competent to be a 
witness on the trial thereof; that he personally served the annexed 
summons on the defendant, Theodore Le Roy, by delivering to him 
personally, in the city and county of San Francisco, State of Cali- 

fornia, on the twenty-first day of June, A. D. 1880, a copy 
33 of said summons attached to a copy of the complaint filed 


herein. 
MAURICE CASEY. 


Subscribed and sworn to before me this 2nd day of July, 1880. 
[sEAL.] EDW’D CHATTIN, 
Notary Public. 


Summons. 


In the Superior Court, City and County of San Francisco, State of 
California. Department No. —. 


(J. D. Newnan, Plaintiff, va. Toroppre Le Roy, Defendant. 
Action brought in the superior court, city and county of San 
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Francisco, State of California, and the complaint filed in said city 
and county of San Francisco, in the office of the clerk of said 
superior court. : 


34 The people of the State of California send greeting to Theo- 
dore Le Roy, defendant : 


You are hereby required to appear in an action brought against 
you by the above-named plaintiff, in the superior court, city and 
county of San Francisco, State of California, and to answer the 
complaint filed therein within ten days (exclusive of the day of 
service) after the service on you of this summons, if served within 
this county, or, if served elsewhere, within thirty days, or judgment 
by default will be taken against vou, according to the prayer of 
said complaint. 

The said action is brought to obtain a decree of this court com- 
pelling the defendant to account for all sums received under a cer- 
tain deed of trust fully described in the complaint on file herein, 
and that he may be decreed to hold all land purchased by him in 
trust for the plaintiff and to convey to plaintiff his just proportion 
thereof, and for such other and further relief as may be necessary, 

and for costs of suit. | 
35 Reference to the complaint is hereby expressly made. 

You are hereby notified that if you fail to appear and an- 
swer the said complaint as above required the said plaintiff will 
apply to the court for the relief therein demanded. 

Given under my hand and seal of the said superior court, at the 
city and county of San Francisco, State of California, this 18th day 
of — in the year of our Lord one thousand eight hundred and 
eiglitv. 

Lsral.] WILLIAM A. STUART, Clerk, 
By P. DEVENY, Deputy Clerk. 


Certificate of Clerk of Superior Court. 


I, William A. Stuart, county clerk of the city and county of San 
Francisco, State of California, and ez-officio clerk of the superior 
court in and for the said city and county, hereby certify the forego- 
ing to be a full, true, and correct copy of the original suminons 

and affidavit of service in the above-entitled cause filed in 
36 my Office on the 2d day of July A. D. 1880. 
Attest my hand and seal of said court this 2d day of July, 
A. D. 1880. 
[SEAL. ] WILLIAM A. STUART, Clerk, 
By M. J. MacGRATH, 


Deputy Clerk. 


(Endorsed :) Filed July 2d, 1880. William A. Stuart, clerk, by 
M. H. Weed, deputy clerk. Filed July 2d, 1880. L. S. B. Sawyer, 
clerk, by J. F. O’Beirne, deputy clerk. 
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37 Answer. 


In the Circuit Court of the United States in and for the Ninth Cir- 
cuit, District of California. In Equity. 


G. D. NEWHALL, Complainant, 
us. 
Tnroponz LX Roy, Defendant. 


Now comes the said defendant, by Benjamin 8. Brooks, his solici- 
tor, and, saving and reserving to himself all benefit and advantage 
of exception that may be had and taken to the plaintiff’s bill of 
complaint for the many errors, uncertainties, and insufficiences, for 
answer thereto, or to so much thereof as he is advised by his counsel 
it is necessary or material for him to make answer unto, answering 


says: 
He admits that on the first day of October, A. D. 1870, Juana M. 
Estudillo, José Ramon Estudillo, José Antonio Estudillo, José Vicente 
Estudillo, Louis D. Estudillo, Jesus Maria Estudillo, Magda- 
38 lena E. Nugent, and John Nugent indebted to this de- 
fendant in the sum of three hundred and ninety-seven thou- 
sand eight hundred and forty-nine dollars ($397,849), but he has no 
knowledge or information sufficient to enable him to form a belief 
whether the said parties were indebted to W. H. Patterson in the 
sum of thirteen thousand dollars ($13,000), to S. M. Wilson and A. 
P. Crittenden in the sum of ‘thirteen thousand dollars ($13,000), or 
to John B. Felton in the sum of twenty-three thousand dollars 
($23,000), making in all the sum of forty-nine thousand dollars 
($49,000), or in any sum to either of said alleged creditors, and there- 
fore he denies the same; but he admits that the said sum of forty- 
nine thousand dollars added to the sum due to this defendant made 
the sum of five hundred and forty-six thousand eight hundred and 
forty-nine dollars ($446,849) gold coin of the United States. 
He admits that the said Estudillos and the said Nugent 
39 agreed on said day to give to defendant Le Roy the deed 
of trust, a copy of which is set out in the said bill of com- 
plaint, and that they did give it, but he knows of no agreement 
made by the said Estudillos and Nugent other than the agreement 
which is set out therein; and he denies that they did agree on said 
day to pay to the parties to whom they were indebted the said sums 
with interest thereon at the rate of one and a quarter per cent. per 
month until paid, or that the said trust deed was given in conform- 
ity with any agreement except that which is therein set forth. 

And defendant, further answering, denies that any amount due 
to the said Patterson, Wilson, Crittenden, and Felton, or either of 
them, was included in the said sum of four hundred and forty-six 
thousand eight hundred and forty-nine dollars. 

Defendant admits that he accepted said deed, but he denies that 

he thereby became or was a trustee for the said William H. 
40 Patterson in the sum of thirteen thousand dollars, or for the 
said S. M. Wilson and A. P. Crittenden, in the sum of thir- 
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teen thousand dollars, for the said J. B. Felton in the sum of twenty- 
three thousand dollars, or either of them in any sum. 

He denies that he entered into possession of all the real estate 
therein mentioned, or that he has ever since held the possession 
thereof; but he says that a considerable part thereof was, at the 
time of the execution of said deed, held adversely, and all of it has 
been sold to divers parties. : 

He admits that all of the personal property in said deed men- 
tioned has been received, and that he has realized large sums there- 
from, and that he has realized large sums of money from the use 
and sale of said real estate and from the sale of 13 property, 
for which he has fully accounted, and all of which is known to the 

laintiff’s assignors, and said accounts were filed, stated, ad- 
41 judicated and determined in said suit mentioned in the bill 
of complaint. 

Defendant admits that he commenced the suit therein men- 
tioned as all and appearance and issues joined and trial and 
judgment as therein alleged ; but he denies that the amount due to 
said Patterson and included in said — was thirty-two thou- 
sand dollars or ony other sum, and he denies that the amount due 
to said Wilson and Crittenden and included in said judgment was 
thirty-two thousand dollars or any other sum. 

He admits that a sale took place under said judgment, and that at 
said sale this defendant became the purchaser not of the properties 
alleged in the bill of complaint, but of so much thereof as had not 
been before that time sold by him to other parties, and that the 
purchase price was credited on said judgment, and that the said 
property so purchased is now owned and held by defendant in his 

own name. 

42 Defendant, further answering, saith that he has no knowl- 
edge nor information sufficient to found a belief whether 
the said William H. Patterson assigned all or any of his right, title, 
or interest in or to said claim or to the said deed of trust to the 
laintiff, nor whether all of the right, title, or interest of the said 
ilson and Crittenden has by divers and sundry conveyances been 
assigned or transferred to the plaintiff, or whether plaintiff now 
owns all or any part of the interest they have or ever had, if any, 
and therefore he denies the same and — the plaintiff to make 

such proof thereof as he may be advised. a 

Defendant, further answering, admits that the plaintiff demanded 
of this defendant a full account and settlement of his trust and a 
conveyance to him of his proper — of the real estate stand- 

ing in his name, and that he refuses to convey any property 
43 to the plaintiff or to pay any money to him, or to recognize 

his right or the right that he represents to any such convey- 
ance or payment, and he denies that the plaintiff is entitled to any 
part of the said property or money or has any interest therein. 

And this defendant, further answering, says that the amount at 
the date of said trust deed due to this defendant was composed of a 
sum at that time advanced by this defendant to recover the title of 
the said property and to discharge liens then existing on the prop- 
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erty. A suit had been pending which was instituted by the said 
Estudillo and Nugent (the said John Nugent being the husband 
of Magdalena Estudillo), against John B. Ward and Concepcion 
A. Estudillo Ward, his wife, and Dolores Estudillo and Charles H. 
Cushing, her husband, ar.d Jean Francisco La Cost&, seeking to com- 
pel a reconveyance of the properties described in the said trust deed 

and some other real properties described in the complaint in 
44 that cause, the title to which it was therein alleged the said 

defendant had become vested with fraudulently. The said 
John B. Felton, Wilson and Crittenden, and Patterson, Wallace, 
and Stow were the attorneys for the plaintiffs in said suit, the 
said Patterson being the William H. Patterson, the alleged assignor 
of plaintiff. The suit was instituted about June, 1868, and was at 
issue by answer filed by defendants denying all the equities of the 
complaint, and had not been brought to trial. There were several 
— f es of large amount existing upon the property, on two of 
which, held by the Hibernia Bank, a suit had been commenced seek- 
ing a foreclosure and sale, and there were four mortgages thereon 
held by this defendant, and the property was in the hands of a re- 
ceiver, who had a claim for fees in a large amount which were in con- 
troversy. The property being in this situatiéi the parties to said suit 
of Estudillo et al. 0 Ward et al. agreed upon a compromise, by the terms 

of which the property described in the trust deed was to be given 
45 up to the Estudillos subject to all the incumberances,and they 

were to pay the said Ward one hundred thousand dollars, and 
allow him to retain all the other property which was in controversy in 
that suit. The Estudillos had no property whatever and no means 
of paying this sum, or even the expenses of their subsistence, and 
they had carried on the contest and supported themselves out of the 
money borrowed from this defendant. All these loans had been 
2 with defendant by the said John B. Felton. The said 
John B. Felton applied to this deſendant to advance the money 
needed, and this defendant agreed with the said Felten, acting with 
the said Estudillos, to advance the said sum of three hundred and 
ninety-seven thousand eight hundred and — dollars, which 
was made up of the said one hundred thousand dollars to be paid to 
Ward and the liens already existing upon the property, which this 

defendant agreed to assume and pay, including the sum of 
46 two hundred and eighteen thousand three hundred and 

seventy-two dollars due to said Hibernia Bank in their 
said mortgages, with seven thousand five hundred dollars, attorney’s 
fees, seventy-one thousand five hundred and ninety-two dollars 
due on the mort held by this defendant, and three hundred 
and eighty-five dollars for stamps on the deed of trust; and this de- 
fendant did advance the said sum of one hundred thousand dollars, 
which was paid to the said Ward as an inducement to him to sur- 
render so much of the property in controversy as is described in the 
trust deed, and it was paid to him for that — — and he did sur- 
render so much of the property, and this deſendant did pay and dis- 
charge the existing incumbrances upon the property. This defend- 
ant had no negot-ation, contract, or agreement with any one but the 
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said Felton, and the trust deed was prepared and presented by him. 
When the trust deed was drawn the said sum of forty-nine 
47 thousand dollars was included in the sum secured by said 
trust deed, which was to be paid only after this defendant 
should be reimbursed the whole amount due and to become due 
him for the principal then due at the date of the trust deed, with 
the interest thereon and all subsequent advances and expenses with 
the interest thereon, and the said forty-nine thousand dollars was 
not agreed by any one to be paid in any other way or in, any other 
event, and it was because of this arrangement that while it was pro- 
vided in the said trust deed, in the fifth article thereof, that this de- 
fendant should be entitled to retain as commission two and one-half 
per cent. on the gross amount of all sales made by the said party 
of the second part” (this defendant), it was provided: in the eighth 
article that the said commissions should not be deducted or cha 
until all payments above mentioned are made, it being in- 
48 tended thereby to provide that the said forty-nine thousand 
dollars and interest should be paid after the amount due to 
this defendant for principal, advances, expenses, and interest thereon 
were paid and before any commissions were paid to him. And 
afterwards, on or about the 27th day of September, 1871, the said 
John B. Felton brought to this defendant the draft of a letter which 
he desired to have written, addressed and signed by him in dupli- 
cate, one whereof was to be delivered and the other to be retained 
by this defendant, with a statement underwritten signed by said 
Felton certifying to its correctness. And this defendant had the 
said letter written in duplicate and addressed to the said J. B. Fel- 
ton, S. M. Wilson, and W. H. Patterson and signed by this defend- 
ant, and delivered the same to said John B. Felton, and one of them 
he retained and to the other of them he, in his own hand, added a 
statement of its correctness, dated and signed by him and 
49 returned to this defendant, and which he has ever since re- 
tained as the evidence of the agreement existing in respect 
to said forty-nine thousand dollars, and is in the words and figures 
following: 


San Francisco, 27 Sept., 1871. 


To Messrs. J. B. Felton, S. M. Wilson, and W. H. Patterson. 


GENTLEMEN: I hereby certify that you are entitled to the follow- 
ing sums payable out of a certain deed of trust made to me the first 
day of October, A. D. 1870, by Juana M. Estudillo, José Ramon 
Estudillo, José Antonio Estudillo, José Vicente Estudillo, Luis D. 
Estudillo, Jesus Maria Estudillo, Magdalena E. Nugent, and John 
Nugent—that is to say: 


J. B. Felton, Esq., to the sum of twenty-five thousand dollars; S. 
M. Wilson, Esq., to the sum of twelve thousand dollars; W. H. Pat- 
terson, Esq., to the sum of twelve thousand dollars. 


* 
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50 These sums are to be paid, 9 ·ͤ˖—1— and interest, from 
the date of said deed as soon as I shall be entirely reimbursed, 
principal, interest, advances, and expenses. 
Respectfully, yours, &c., 
Le ROY, TH. 


JOHN B. FELTON. 


J Sept. 27th, 1871. 


This is the true understanding about the above interests, as will 
fully appear by the original thereof now in this defendant's posses- 
sion ready to be produced as the court shall direct. 

And this defendant further shows that from and after the execu- | 
tion of the said deed of trust the said William H. Patterson con- 
tinued to act as the counsel and legal adviser of the parties of the 
first part therein, and the advances made by this defendant were 
made generally by his advice, and he was employed by this defend- 
ant in suits 8 the trust property. He and his associate attor - 

neys were informed of the general condition of the trust 
51 at all times and knew that large amounts of money were 
received by this defendant from sales and rents of property. 
The suit of this defendant, brought to wind up said trust, was brought 
by the said Felton. Newhall and Carson signed the complaint as 
attorneys for plaintiff, and the said Felton signed said complaint as 
counsel, and the said Patterson appeared and filed un answer as at- 
torney for the defendants. To the said complaint filed were attached 
as exhibits a copy of said deed of trust and full accounts of receipts, 
disbursements, and interest and securities held. This complaint 
was filed September 26th, 1874, and the replication filed April 12th, 
1877. The said accounts were carried up to April 10, 1877, and the 
said cause having, on the 9th day of July, 1877, been referred to John 
B. M-hoon to take and state the account between the parties and to 
hear and decide the whole issue and to report a finding and judgment 
thereon, this defendant did fully account before him and pro- 
52 duced and proved vouchers. Upon the examination of this 
defendant George F. Sharp, Esq., who appeared for some of 
the defendants, examined this defendant in regard to the said forty- 
nine thousand dollars, and claimed that the same should not 
allowed in the account because it had not in fact been paid, and this 
defendant in his examination stated the facts in regard to that sum, 
and that he had not in fact paid it, and that it was not to be paid 
until he, this defendant, was fully repaid his loans, advances, ex- 
penses, and interest, and said testimony and the claims and preten- 
sions of said Sharp were written down in the minutes of said testi- 
mony on or about the 14th day of July, 1877, and thereupon the 
attorney of this defendant notified the said Patterson and Crittenden, 
the grantors of the plaintiff, of these proceedings, and they came and 
read them and were fully advised thereof; and the said 
53 referee, in his conclusions of law filed in said cause, decided, 
among other things, in these words: I decide that the plain- 
tiff is not entitled to deduct from the receipts of his commissions 
upon 1 of sales made, but said commissions are only to be 
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paid out of the surplus remaining after the principal and interest 
is paid, and I have therefore admitted the said items at the foot of 
the account,” thereby intending to give effect to the said eighth 
article of said trust deed. 

And this defendant denies that there ever was any other trust 
than that hereinbefore set forth, and he avers that he never has been 
paid the amount due to him for principal, interest, advances, and 
expenses. On the contrary, he saith that after crediting all the pro- 
ceeds of sales of said property and all moneys received from the 
trust estate, and crediting all sureties and property taken by this 

defendant to his own account, and charging against himself 
54 as money received and all other proper credits, there was a 


deticiency after the closing sale, which was on the first of. 


May, 1880, due to this defendant on his own account, and irre- 
spective of and aside from the said forty-nine thousand dollars and 
the interest thereon, of thirty-five thousand six hundred and seven- 
teen P dollars, no part of which has been paid, and which still re- 
mains wholly due and unpaid. 

And this defendant denies that he has in his hands or under his 
control or has received any money in trust for the plaintiff or his 
assignors, and he denies that he holds any property, real or personal, 
in trust for said plaintiff, or in respect to which he ought in equity 
to be charged with any trust. 

Without that there is anything in the said plaintiff's bill of com- 
plaint contained necessary or proper to be answered unto, and not 

herein and hereby answered unto, confessed and avoided, or 
55 traversed and denied, and he prays that he may be hence dis- 
missed with his reasonable costs in this behalf most unjustly 


incurred. 
B. S. BROOKS, 
Sol’r for Def t. 


District oF CALIFORNIA, t 
8 88 


Theodore Le Roy, being duly sworn, says that he is the defend - 
ant named in the foregoing answer; that he has read said answer 
and knows the contents thereof, and that the same is true of his own 
knowledge, except as to matters therein stated on information and 
belief, and as to those matters he believes it to be true. 


LE ROY, TH. 

Subscribed and sworn to before me this 31st day of July, 1880. 
[SEAL.] SAM. 8. MURFEY, 

Notary Public. 


(Endorsed:) Filed July 31, 1880. L. S. B. Sawyer, clerk. 
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56 Replication to Answer. . 
In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


G. D. NEwHALL, Complainant, vs. THEODOR LE Roy, Defendant. 


The replication of G. D. Newhall, complainant, to the answer of 
defendant. 


The repliant, saving and reserving unto himself now and at all 
times hereinafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 
of said answer, for replication thereunto says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 

of the said defendant is uncertain, untrue, and insufficient to 
57 de replied unto by this repliant without this: that any other 

matter or thing whatsoever in the said answer contained, ma- 
terial or effectual in the law to be replied unto, and not herein and 
hereby well and sufficiently replied unto, confessed, or avoided, 
traversed or denied, is true. 

All which matters and things this repliant is and will be ready to 
aver, maintain, and approve as this honorable court shall direct, 
and humbly pray as in and by his said bill he has alread pores 

TULLY R. E, 
Solicitor for Complainant. 


U. S. or AMERICA, 
State of California, } 61 

G. D. Newhall, being duly sworn according to law, deposes and 
says that he is the complainant named in the foregoing replication 
in the above- entitled action; that he has read said replication 

58 band knows the contents thereof, and that the same is true of 
his own knowledge, except as to the matters which are 
therein stated on his information and belief, and as to those matters 


that he believes it to be true. 
G. D. NEWHALL. 


Subscribed and sworn to before me this Sth day of August, 1880. 
L. S. B. SAWYER, 
Comm’r U. S. Circuit Court, Dist. Cal. 


(Endorsed :) Due service of a copy of within admitted this 5th day 
day of Ange 1880. B. S. Brooks, solicitor for def’t. Filed August 
5, 1880. S. B. Sawyer, clerk, by J. F. O’Beirne, d’p’y cl’k. 


59 At a stated term, to wit, the February term, A. D. 1882, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the 
court-room, in the city and county of San Francisco, on Monday, 
the 20th day of February, in the year of our Lord one thousand 
eight hundred and eighty-two. 
resent: The Honorable Lorenzo Sawyer, circuit judge. 
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G. D. NEWHALL vs. THEODORE LE Roy. 


The complainant herein filed his bill of complaint, which is hereto 
annexed, on the 18th day of June, 1880, in the superior court of the 
State of California in and for the city and county of San Francisco, 
State of California. 


Afterwards, to wit, on June 28, 1880, a certified copy of the 
60 record in the above-entitled suit in said superior court was 
filed in this circuit court, which is hereto annexed. 


On the 2d day of * D. 1880, a certified copy of the original 
summons and of the affidavit of service thereto was filed in said cir- 
cuit court, and is hereto annexed. 


On the 31st day of July, A. D. 1880, an answer to said complaint 
was filed, and is hereto annexed. 


On August 5th, 1880, a replication to said answer was filed, and 
is hereto annexed. 


Thereafter said cause came on to be heard before said circuit 
court, and a final decree was filed and entered herein in the words 
and figures following, to wit: 


At a stated term, to wit, the February term, A. D. 1882, of the 
circuit court of the United States of America of the ninth judicial 
circuit in and for the district of California, held at the court- 
61 room in the city and county of San Francisco, on Monday, 
the 20th day of February, in the year of our Lord one thou- 

sand eight hundred and eighty-two. 


Present: The Honorable Lorenzo Sawyer, circuit judge. 
| Decree. 


G. D. NEWHALL 


v8. No. 2318. 
THEODORE LE 3 


This cause came on to be heard at the February, 1881, term of 
this court and was argued by counsel, and thereupon, upon con- 
sideration thereof, it is ordered, adjudged, and decreed that the said 
complainant’s bill be, and the same hereby is, dismissed, and that 
complainant pay defendant his costs in this behalf expended, to be 


taxed. 
(Signed) LORENZO SAWYER, 
U.S. Circuit Judge, Ninth Jud'l Circuit. 


— Filed and entered Feb’y 20, 1882. L. S. B. Sawyer, 
clerk. 
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62 Memorandum of Costs and Disbursements. 


Unirep States oF AMERICA: 


In the Circuit Court of the United States of the Ninth Circuit in and 
for the District of California. : 


G. D. NewHa tt, Plaintiff, vs. THEODOR Le Roy, Defendant. 


Disbursements. 
Clerk’s fees, superior court $10 
Clerk’s fees, U. S. C. C., filing papers rr 10 
Abstract answer, Estudillo vs. Ward (used as ex- 
1111 —————————————— 10 90 
Exam iner's fees taking testimony -- 86 80 
8 . 1 in rebuttal ...... 28 60 
rters fees taking test y, &c—— 36 60 
1 . ůů—ů— 40 disall'd 
I/ 20 
Clerk’s fees U. S. C. C., ent., judgment, & -.....-- 36 90 
— · — aemitcebtnde — — . 1 50 
$281 30 
40 
. cocecnensoo ences $241 30 
L. S. B. SAWYER, 
| | Clerk. 
63 Unitep Srarxs OF AMERICA, \ mS 
District of California, City and County of San Francisco, | ~ ° 


Raphael Citron, being duly sworn, deposes and says that he is a 
clerk of B. S. Brooks, „ the attorney for tke defendant in the 
above-entitled cause, and as such is better informed relative to the 
above costs and disbursements than the said defendant; that the 
items in the above memorandum contained are correct to the best 
of this deponent’s knowledge and belief, and that the said disburse- 


ments have been necessarily incurred in the said cause. 
RAPHAEL CITRON. 


Subscribed and sworn to before me this 2lst day of February, A. 


D. 1882. 
L. S. B. SAWYER, 
Commissioner U & Circuit Court, &c. 


To Tully R. Wise, Esq., att’y for pl'ff: 
64 You will please take notice that on Thursday, the 23d da 
of February, A. D. 1882, at the hour of 11 o'clock a. m., I will 
apply to the clerk of said court to have the within memorandum of 
custs and disbursements taxed, pursuant to the rule of said court in 
such case made and provided. 
B. S. BROOKS, 


Attorney for 
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(Endorsed:) Filed this 21st day of February, A. D. 1882. L. S. 
B. Sawyer, clerk. 


65 Certificate to Enrolled Papers. 


Whereupon said pleadings, subpoena, and final decree and mem- 
orandum of taxed costs are hereto annexed, said decree being dul 
signed, filed, and enrolled pursuant to the practice of said circuit 


court. 
Attest, &c.: L. S. B. SAWYER, Clerk, 
By J. F. O’BEIRNE, 
Deputy Clerk. 


(Endorsed:) Enrolled papers. Filed 21st February, 1882. L. S. 
B. Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


66 Stipulation. 


In the Circuit Court of the United States in and for the Ninth Cir- 
cuit, District of California. 


G. D. NewHA tL, Plaintiff, vs. THzopore LE Roy, Defendant. 


It is stipulated and agreed between the parties to this suit, by their 
respective solicitors, that the testimony which has been heretofore 
taken, or may hereafter be taken, down by the short-hand reporter, 
Mr. Houghton, shall be written out by him in long hand. It shall 
not be necessary that such testimony should be read over to the 
witnesses or subscribed by him, but the said testimony (all other 
requirements of the law and the rules of the court having been 

complied with) shall have the same force and effect, and be 
67 subject to the same objections, and no others, as if the same 

had been read over to the witness, corrected by him, and sub- 
scribed by him. 

March 28th, 1881. 

TULLY R. WISE, 
Solicitor for Plaintiff. 
B. S. BROOKS, 
Solicitor for Defendant. 


(Endorsed :) Filed March 28, 1881. L. S. B. Sawyer, clerk. 
68 Stipulation. 
In the Circuit Court of the United States in and for the Ninth Cir- 
cuit, District of Chlifornia. 
G. D. NEwHALL, Complainant, vs. THzopure Le Roy, Defendant. 


In this case it is stipulated that the deposition of W. H. Patter- 
son, a witness on behalf of the complainant, be taken before J. F. 
O’Beirne, commissioner, at the house, on the San Pedro rancho, 
occupied by said Patterson, on the 17th day of July, A. D. 1880. 
It is further stipulated that said deposition may be used precisely as 


„ 
* 
t 
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if the pleadings were amended and at any stage of the proceedings. 
San Francisco, July 9, 1880. 
| B. S. BROOKS, 
Solicitor for Defendant. 


TULLY R. WISE. 
Solicitor for Complainant. 
(Endorsed ? Filed 13th July, 1880. L. S. B. Sawyer, clerk, by J. 
F. O’Beirne, dep’y cl’k. 
69 Circuit Court of the United States for the District of California. 


G. D. NEWHALL 
\ wo — 


v. 
THeoporeE Le Roy. 


Be it remembered that on the 17th day of July, A. D. 1880, at the 
residence of Wm. H. Patterson, on the Rancho San Pedro, in the 
— of San Mateo, State and district of California, rsonally ap- 

before me, Joseph F. O’Beirne, a commissioner duly appointed 
y the circuit court of the United States for the district of Califor- 


nia, William H. Patterson, a witness on behalf of the plaintiff in 


the above-entitled suit. 22 

Tully R. Wise, Esq., appeared as attorney for the complainant, 
and Benjamin S. Brooks, Ea. appeared as attorney for the deſend - 
ant. And the said witness having been by me duly cautioned and 
sworn to testify to the truth, the whole truth, and nothing but the 
truth, did thereupon depose and say as follows, to wit: 


70 Deposition of W. H. Patterson. 


1 Question. Mr. Patterson, did the Estudillos mentioned in the 
deed dated October Ist, 1870, made to Theodore Le Roy, owe you 
and Jobn B. Felton and Messrs. Crittenden and Wilson any money, 
and, if so, how much and what was it for? 

Answer. They did, for legal services rendered by the firm of Pat- 
terson, Wallace and Stow, and also by Mr. Crittenden, now de- 
ceased, and the amount was adjusted and evidenced by a certain 
deed of trust between the Estudillos on the one part and Theodore 
Le Roy on the other part. I have forgotten the date of the deed. 
The amount due to Patterson, Wallace and Stow was twenty-nine 
thousand (920,000) dollars. On the dissolution of the firm of Pat- 
terson, Wallace and Stow that deed became my property. 

2 Question. When that deed was made was your sum included in 
that deed; was it to be secured by it? 


(Objected [to] as leading and incompetent.) 


71 Answer. It was secured by the deed made by the Estu- 


dillos to Le Roy. 
? — — What amount did you have, if any, secured by that 
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Answer. The firm of Patterson, Wallace and Stow had thrtieen 
thousand dollars and interest, Messrs. Crittenden and Wilson a like 
amount, and John B. Felton had the residue. 

4 Question. The deed recites that the sum of $446,849, gold coin 
of the United States, was.due to Theodore Le Roy from the parties 
of the first Part; do you know whether the sum due to you and to 
Messrs. Wilson and Crittenden and Felton formed a part of the sum 
so recited to be due to Le Roy? If so, state what the fact was. 


(Objected to as leading and irrelevant.) 


Answer. It did form a part—it formed the fee of Patterson, Wal- 
lace and Stow and the fee of Messrs. Wilson and Crittenden. 
72 5 Question. What service did you and Messrs. Wilson & 
Crittenden and John B. Felton render to the parties of the 

first part for which they owed you a fee? 

Answer. Rendered services growing out of compelling a convey- 
ance from John Ward to the Estudillos of the rancho at San Lean- 
dro, the rancho Guadalupe, and another rancho in Santa Barvara 
ray and compelling a conveyance for the benefit of the Estudillo 

mily. 

6 Question. Was that the property mentioned in the deed of trust? 

Answer. It was. 

7 Question. Were the amounts to be paid to the counsel by the 
parties of the first part to that deed agreed upon by the said parties 
or not! 

Answer. The amount to be paid to the counsel was adjusted 

73 by Mr. Le Roy and Mr. Felton, to which agreement I was not 

a party at the time, and I do not know that I knew of it at the 

— but it was subsequently assented to by me on behalf of my 
rm. 


4 (This answery is objected to as secondary evidence —hearsay evi- 
ence.) 5 


8 Question. Did Mr. Felton or Mr. Le Roy inform you of that fact? 
Answer. They both did. 


(Same objection.) 


9 Question. Do you know whether the parties of the first part to 
that deed knew that the sum due to you and the other counsel was 
included in that deed? 

Answer. I know that they knew it. 

10 Question. Do you know what they knew of it? 

Answer. From conversations with them, more particularly from 
conversations with John B. Nugent. 


(Objected to same as above and also as incompetent.) 


74 11. Question. Was there at any time difficulty raised by 
any of the parties to that deed of trust, and, if so, by whom; 

what was the difficulty, and how was it arranged ? 
Answer. After the deed of trust was prepared, & according to my 
recollection, all executed it except Mrs. Estudillo, who — objec- 
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tions to it. She refused to execute it unless more money was ad- 
vanced. I procured $3,000 to be paid to her by way of advance and 
to be secured by the deed of trust. I procured the money—the ad- 
vance—and then she was satisfied, expressed herself so, and there- 
upon she executed the deed of trust. 


(Objected to as irrelevant.) . 


12 Question. Was that sum of money to be secured by the deed 
of trust? 
Answer. It was. 
75 13 Question. Was that sum included in the amount recited 
to be due to Theodore Le Roy ? 


(Objected to as leading and incompetent.) 


Answer. It was and interest. 
14 Question. Was that sum included in the amount due to you, 
or was it in addition thereto ? 


(Same objection.) 


Answer. It was in addition to the amount I claimed. 

15 Question. How did you succeed to the interest of Wallace and 
Stow of your firm ? a 

Answer. I purchased of them— Wallace and Stow—all the un- 
finished legal business of that firm, all the debts due to that firm, 
and I agreed to fey all the remaining debts of that firm. 

16 Question. en Mr. Le Roy and Mr. Felton informed you 

that your claims were included in that deed of trust, did they 

76 or either of them ever inform you that there was to be any 
* priority of payment to anybody to be benefitéed by that 


(Objected to as leading and incompetent.) 


Answer. They never did. | 

17 Question. Did you ever hear from them, or either of them, at 
any oot that there was any priority of payment to the parties in- 
terested 


(Same objection.) 


Answer. I heard so, but not until recently. 
18 Question. Did you ever hear it from Mr. Felton and Mr. Le 


Roy ? 

33 I never heard it from Mr. Felton; I heard it from Mr. 
Le Roy; never heard it from both of them. 

19 Question. Have you had conversations with Mr. Le Roy at 
different times about your claim? And, if so, state about how 
many. 

8 Answer. I believe I have had two conversations with Mr. 
77 Le Roy about that fee, but mainly with Mr. Steinbach, who 
was acting for Mr. Le Roy. 

20 Question. In any of those conversations did Mr. Le Roy or 
— him state to you or claim that the amounts due to you 
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was to be pos-poned in payment to any other portion of the debts 
secured by that deed of trust? | 


(Objected to as incompetent.) 


Answer. I never heard of any of those claims until within three 
months; I mean until within ives months last past. 

21 Question. Was Mr. Felton your agent for any purpose con- 
nected with such claim after your ratification of the — of trust? 


(Objected to as leading.) 


Answer. He was not in any way, shape, or manner. 
22 Question. At the time you ratified the transaction on 
78 your behalf was the deed shown to you? 
Answer. It was. 
23d Question. Was any statement then made? 
Answer, A statement was shown showing the amount of indebt- 
, 2 which the Estudillos was to pay to John B. Ward with Mr. 
J. 


(Objected to as secondary evidence and as irrelevant.) 


24th Question. Was any statement made to you when you ratified 
the transaction that your claims were to be pos- poned to the pay- 
ment of any other claims ? 


(Objected to as leading, incompetent, and irrelevant.) 


Answer. No statement or understanding that I was to be pos-poned 
or deferred in any manner. 
25th Question. The amount of $3,000 that you procured to — 
paid to Mrs. Estudillo—who paid it? 
79 Answer. I borrowed the money and paid it to her. 
26th Question. For what purpose was that paid to Mrs. 
Estudillo? 


(Objected to as immaterial.) 


Answer. She claimed that she owed the priest and some charity 
debts to dependents of the family; she insisted on those being paid, 
otherwise she would not sign the trust deed. Mr. Nugent came to 
— with that statement, and I went to get the money, and paid it to 

er. 
: hen _ After you paid the money to her did she sign the 


(Objected to as incompetent.) 


Answer. She did, the next day. 

28 Question. Has Mr. Le Roy at any time informed you that 
he was going to make a sale of any portion of the property secured 
by the deed ? 

(Objected to as immaterial.) 


80 Answer. He did yesterday. 
29 Question. Did he inform you that he was going to bring 
a suit [to] foreclose his lien on the lands claimed in that deed? : 
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Answer. He did not inform me personally, but I knew of it. 
30 Question. Since the judgment of foreclosure in that suit has 
he informed you that any sale was about to take place? 


(Objected to as immaterial.) 
Answer. I don’t think he ever did, personally. 


Cross-examination : 
1 Question. You say that the indebtedness from Patterson. Wallace 
and Stow was $29,000? " 


Answer. No, it was $13,000; the balance of the 829,000 

81 was made up by the claim of Crittenden & Wilson. I don’t 

remember the exact —. Mr. Wilson & Crittenden had a 

certain amount and we had a certain amount. I have forgotten 
the balance. 

2 Question. What was the total amount due to Patterson, Wallace 
& Stow, Crittenden & Wilson, & John B. Felton for legal services? 

Answer. I think it was something like $40,000. I don’t remem- 
ber the figures exactly. It was adjusted by Mr. Crittenden, Mr. 
Felton, & Mr. Wallace. 

3 — Were those sums due to them for services rendered 
jointly. 2 

. Messrs. Wilson & Crittenden as one firm, Patterson, 
Wallace & Stow as another firm, and John B. Felton as another. 
We acted as separate counsel and not in partnership. I rendered 

many services that Messrs. Wilson & Crittenden had nothing 
82 to do with, and Mr. Felton and I rendered services in other 
matters. 

4 Question. What is this suit to which you refer in which you all 
rendered services? 

Answer. The case of the Estudillos against Ward & al., it was to 
compel a conveyance fo Ward and the Cushings of some property 
to the Estudillos. It was instituted in the 12th district court. 

5 Question. What were the other matters in which you and John 
B. Felton rendered service to the Estudillo family? 

Answer. Well, there was the action of ejectment for the Cosmali 
rancho—Le Roy vs. Clayton—in the U. S. circuit court; also, an 
action of ejectment for the Guadalupe ranch- (Le Roy vs. Jamison), 
in the U.S. circuit court; don’t remember of any other litigation 
commenced by me. 

6 32 How did you compel Ward to convey to the Estu- 

illos? 
83 Answer. By compromise; by filing a bill which resulted 
in the compromise. . 

7 Question. What was that compromise ? 

Answer. In short, that Mr. Ward and his cotenants conveyed the 
Estudillo rancho, the Guadalupe rancho, the Cosmalli rancho. We 
paid him, or, rather, Mr. Le Roy paid him, this money shown by: 
the deed of trust. 

8 Question. You do not mean to be understood that there was 


paid to Ward $446,849 ? 
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Answer. No, there was paid him about $100,000. 
9 Question. Did he convey all the property which was demanded 
in your bill? 
Answer. I believe so. 
10 Question. Was there not one rancho—the Cajo or Punta de la 
Concepcion—in the compromise that he was allowed to retain? 
84 Answer. I don’t remember clearly, but I think there was 
something to that effect, if I am not mistaken about it. 
11 Question. Was he by the compromise allowed to retain a por- 
tion of the San Leandro rancho ? 
Answer. I think so—both he and Mrs. Cushing. 
12 Question. Were these mortgages at that time upon the property 
which he conveyed ? | 
Answer. I think so; I am not clear about that. 
13 Question. The sum of. $218,372.12 mentioned in that deed of 
trust as due by Ward to the Hibernia Bank and assumed to be paid 


by the party of the sccond part, was that the amount due on said. 


mortgages and agreed in the compromise and to be assumed by the 
Estudillos ? 7 
85 Answer. That was the amount so far as I recollect. 
14 Question. Was that in addition to the sum which was 
to be paid to Ward himself? 
Answer. It was; he was to be paid $100,000 separate from any in- 
cumbrances of the Estudillos. 
15 Question. By whom was the $100,000 advanced ? 
Answer. By Mr. Le Roy, I think; I so understand it. 
16 Question. Is that sum included in the sum of $446,849 secured 
by the trust deed ? 
Answer. Yes. 
17 Question. Was Mr. Le Roy the holder at the time of mortgages 
upon the same pro ty in his favor? 
Answer. I believe not; I understand not. 
86 18 Question. What were the properties connected with the 
San Leandro property that you referred to? 
Answer. There was the San Leandro rancho, the Estudillo house, 
and some small buildings. | 
19 Question. Did not Mr. Ward hold as well the cattle as the 
rancho? 
Answer. He did. 
20 Question. Was there any property besides this claimed by the 
Estudillo family in the bill you filed against Ward? 
Answer. I don’t know of any. , 
21 Question. At the time of the compromise had not this suit bee 
a long time pending, and were not the properties in the hands of a 
receiver? 
Answer. The suit had not been pending a long time; there 
87 was a receiver only for the Guadalupe rancho. Robinson, 
the receiver, made a claim for fees, which was in contest at 
the time, & Le Roy was to pay whatever was established. 
22 Question. By whom was the negotiation with Le Roy, which 
led to the making of this trust deed, made? 
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Answer. By Felton, John Nugent, and perhaps Mr. Steinbach. 

23 Question. When and where did you have your first interview 
with Theo. Le Roy, and who was there present? 

Answer. At his office; I don’t remember of any one being prts- 
ent; it was some time during the last year. ! 

— * When and where did the second interview take 

ace 
“ Answer. I think in the same office; that was when his office 
was — on Jackson St.; it was in the morning, about 10 

o'clock. 
88 25 Question. Did you act as counsel for the Estudillo ſam- 
ily generally after making the trust deed ? : 

Answer. I did. 

26 Question. Why did Mrs. Estudillo insist upon the advance of 
the $3,000? 

Answer. I don’t know; I only know what she claimed. She 
claimed she owed the Catholic priest and some objects of charity 
and hangers on. 

27 Question. Did she not state to you and give as a reason, and 
was it not true, that she had no other means of paying this sum? 

_Answer. I think there was some talk in substance that way, and 
that she relied on us for her family expenses. 

28 Question. Had the family any means of support ? 

Answer. None, so far as I know, except the income derived 
89 from those ranches embraced in the trust deed. 

29 Question. Were they at that time in the receipt of that 
income? 

Answer. I think they were, from dairy cows and from selling 
milk. Jesus Maria Estudillo was running the ranch. 

30 Question. In the arrangement made was there any provision 
made for the support of the family ? 

Answer. I think there was, but am not certain of that; I think 
Le Roy was to advance certain sums monthly. 

31 Question. Was there not legal work and expenses to be pro- 
vided for ? 

Answer. I do not know that there wus ; I do not know of any for 

which provision was made or which were talked about. 
90 32 Question. You have spoken of the suit of Le Roy vs. 
Clayton & al. & Le Roy vs. Jamison & al. as if those suits 
were prior to the compromise with Ward. Were they not in fact 
after the making of the trust deed to Le Roy? 

Answer. They were commenced and prosecuted after the execu- 
tion of the trust deed ? 

33 Question. Were not those suits grounded upon a second patent 
resulting from proceedings in the land department which was pend- 
ing at the time of said compromise inaugurated by Ward? 

Answer. The proceedings were inaugurated by Ward which re- 
sulted in the obtaining of the patent and were pending at that. 
time. 

34 Question. Are you not mistaken then when you say that at 
that time there were no legal expenses? 
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Answer. No; because we expected the patent every day, 

91 and if it had not been for the dishonesty of Edwards, of the 

land office, we would have had the patent at the time the 

compromise was wound up. The patent was issued and sent out 
here to be delivered, but the order was countermanded. 

35 Question. Did not Mr. Le Roy pay you your fees in Le Roy 
vs. Jamison and Le Roy vs. Clayton? 

Answer. He did in Le Roy vs. Jamison, but not in Le Roy vs. 
Clayton. I think it was lopped off in the last case by my not mak- 
ing any claims for the fees. 

Question. Are you not mistaken in saying that at the date of 
the trust deed to the Estudillo family — were indebted to you for 
legal services rendered in cases of Le Roy vs. Clayton and Le Roy 
vs. Jamison ? 

Answer. I don’t think I so stated. 


37 Question. Were you not counsel in the foreclosure suit of Le . 


Roy vs. Estudillo & al. ? 
92 Answer. No; I was not. Mr. Newhall drew up the com- 
plaint in that case in my office, and asked me to look over it 
and make any corrections I might think to be needed; I believe 
I did not make any. 
38 Question. Did you not appear in that case for some of the de- 
fendants ? 
Answer. I think I did; I am quite certain I did; I saw the com- 
plaint either before or shortly after its filing. 
39 Question. Did you make a motion for injunction in that case? 
Answer. I don’t recollect of having done so. 
40 Question. Did you have, as attorney for the defendants, in your 
hands the complaint, shortly after the commencement of that suit? 
Answer. I had a copy of the complaint handed to me by Mr. Fel- 
ton and Mr. Newhall. 
93 41 Question. Did you see the accounts filed at the time of 
the motion for injunction or copies thereof? 
Answer. I have seen them, but never saw them in connection 
with examining them. | 
42 Question. Did you appear at the reference before M-hoon ? 
Answer. I think I appeared one day, but took no part in any 


shape or way. 
(Signed) W. H. PATTERSON. 


Subscribed and sworn to before me this 17th day of July, A. D. 


1880. 
JUS. F. O’BEIRNE, 
Examiner in Chancery & Comm'r U & Circuit Court, Cal. 


94 Unirep Sraves or AMERICA, 3 
District of California, Jj 


I, Joseph F. O’Beirne, a commissioner duly appointed by the cir- 
cuit court of the United States for the district of California, do hereby 
certify that under and in pursuance of the foregoing stipulation 


ie 
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hereto annexed, on the 17th day of July, A. D. 1880, at the resi- 
dence of William H. Patterson, the rancho San Pedro, in San Mateo 
county, in the State and district of California, I was attended by the 
counsel and witness aforesaid ; that said witness was by me duly 
sworn and cautioned to testify to the truth, the whole truth, and 
nothing but the truth in relation to the matters about which he 
should be interrogated in the cause aforesaid; that thereupon he 
testified as hereinbefore set out, and that his answers to the inter- 

rogatories of counsel were by me reduced to writing in the 
95 presence of said counsel and witnesses, and that after the com- 

pleting the taking of said deposition the reading of the same 
to witness was, at his request and by consent of counsel, waived, and 
thereupon the witness signed said deposition. 

Witness my hand this 19th day of July, A. D. 1880. 
168. F. O’BEIRNE, 


Commissioner. 


(Endorsed :) Opened, published, & refiled this 26th day of April, 
A. D. 1881. L. S. B. Sawyer, clerk, by J. F. O’Beirne, d’p’y cl’k. 


96 In the Circuit Court of the United States for the Ninth Judi- 
cial Circuit in and for the District of California. 


GeorcE D. NEWHALL v. THEODORE LE Roy. 


Be it remembered that on the 30th day of December, A. D. 1880, 
and upon the days subsequent thereto to which said hearing was 
from time to time regularly adjourned, as hereinafter appears, at 
my office, in the city and county of San Francisco, State of Califor- 
nia, before me, Joseph F. O’Beirne, an examiner in chancery, dul 
appointed by the circuit court of the United States for the nint 
circuit and district of California, personally appeared the persons 
hereinafter named, witnesses on behalf of the respective parties in 
the above-entitled action. | 

T. R. Wise, Esq., appeared as solicitor for complainant, and B. S. 
Brooks, Esq., as solicitor for respondent. 

And the said witness having been by me duly sworn to tell the 
truth, the whole truth, and nothing but the truth, in the cause 
aforesaid, did then and theredepose and say as follows—that is to say: 


97 Examination-in-chief of EDbwARD K1RKPATRICK, a witness on 
behalf of complainant, by Mr. Wise: 


Q. 1. State your name, age, and place of residence. 

A. My name is Edward Kirkpatrick; I am forty years old, and 
my residence is San Francisco. 
f Q. 2. Do you know William H. Patterson and Charles McLaugh- 
in? 

A. I do. 

Q. 3. Are you the Edward Kirkpataick whose name appears in 


the document now shown you ? 
A. Iam. 
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Q. 3 Are you acquainted with Mr. Patterson's signature? 
A. Iam. 
7 And with Charles MeLaughlin's signature? 
. Tam. 
Q. 6. State whether or not the K 2 upon the paper referred 
W. H. Patterson, is his genuine 


98 Q. 8. Is the signature which purports to be your own signa- 
Saag upon that paper genuine? | 
. It is. 


Cross-examination by Mr. Bnooxs: 


Q. 1. How do you know that that is Mr. Patterson’s signature? 

A. I saw him write it. 

Q. 2. When was it written? 

A. It was written on or about the day mentioned in the docu- 
ment, at the adobe at San Pedro, according to my recollection of it. 

2 3. What was Mr. Patterson's condition at the time he signed 
that? 

A. He was pretty well when he signed it—pretty well for him. 
That answer might be qualified by saying that for some years he 
has been suffering from paralysis— partial paralysis I suppose it is— 
and heart disease. 

Q. 4. Did he read this document? 

A. He did. 

Q. 5. Was he able to understand it? 

A. Perfectly. 
99 Q. 6. You think he understood what he was doing? 
A. I have no doubt about it. 

Q. 7. Is his mind affected? 

A. You speak of the present time? 

Q. 8. I speak of the present time and I speak of time when this 
document was signed by him. 

A. At the time that was signed by him his mind was not affected. 

Q. 9. Has he been able to attend to ~ business for a year past? 

A. He has attended to a good deal of business—not in town ; he 
has attended to such business as it was necessary that he should 
attend to personally at the adobe; I have myself transacted a good 
deal of business with him. 

Q. 10. How long has he been confined to the house ? 

A. He is not now confined to the house. 

Q. 11. How long since he has left the place where he resides at 
San Pedro? 

A. I don’t think he has left there for somewhere about nine 
months. 

Q. 12. This document you say was made at San Pedro? 
100 A. Yes; that was made at San Pedro. 
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Q. 13. Why was it made at San Pedro if he was at that time 
coming to the city? 

A. Because he was spending some time at San Pedro and that 
business came up with considerable other business that came up be- 
fore him at that time. I can’t say why that was made at San Pedro 
rather than here, except that he happened to be there at the time; 
probably was spending a week or two there. | 

Q. 14. Do you know when this instrument signed by Charles 
McLaughlin was signed ? 

A. I do not. 

Q. 15. How do you know that it is his signature? 

A. From having seen him write a number of times. 

Q. 16. Was your own signature appended to that instrument on 
the day it bears date? 

A. I don’t remember at the present moment; I can’t say as to the 

exact dates, as to the signatures being of the exact dates 
101 shown in the document; I presume that is the case. 
Q. 17. Don’t you know when you signed it? 

A. No, sir; I don’t remember when I signed it. 

Q. 18. Why was the assignment made to you ? 

A. I was negotiating with Mr. McLaughlin with regard to some 
matters at that time and expected the matters would come to me, 
but failed to carry it out. 

Q. 19. Why did you transfer it to Newhall? 

A. That was a part of an arrangement between —. Perhaps it 
would be better for me to say that for the past vear I have had — 
iness relations with both of these gentlemen, and that entered into 
our transactions. . 

Q. 20. I understand you that you took that from Mr. McLaughlin 


as a. part of a transaction which was not consummated, which fell 


through? 
A. [ won’t say as part of a transaction. At the time that transac- 
tion was made to me it was my desire to be able to control 
102 the matter. That would probably be the correct statement 
statement of the case. 

Q. 21. You say that fell through ? 

A. I was unable to carry it out. 

Q. 22. How happens it that if you took that as a part of a nego 
tiation ee you expected to carry out, but which afterwards fell 
through 

A. (Interrupting.) I don’t say that. If you will excuse me, Mr. 
Brooks, I don’t say it was a part of a negotiation at all. I simply 
say that the assignment was made to me, and having transactions 
with both of those gentlemen, and ultimately not wishing to con- 
trol the matter myself—I will put it in that shape—which I had 
originally expected to do, in my transactions: with Mr. Newhall I 
made this assignment to him. 

Q. 23. Well, sir, how happens it, then, that you transferred it to 
Mr. Newhall on the very day that you got it from Mr. McLaughlin? 
A. I transferred it to Newhall, and it was done through my un- 
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derstanding with Mr. McLaughlin, most likely at his request. 
103 I know we had a conversation upon the subject. 
24. How is it that you cannot tell when it was done? 

A. I can tell from the paper. I can’t swear that it was done on 
that day, but I can only say that I presume it was done somewhere 
about that time—on or about that day. : 

Q. 25. There seems to have been, according to your account, some 
interval between the time that you got it from McLaughlin and the 
time of the change? 

A. No, sir; there was no interval of time. I was twice in Mr. 
McLaughlin’s office, I think, on the day that those subjects were 
under consideration. I can't state positively. 

Q. 26. What interest had Mr. Newhall in this matter? 

A. I am not able to say what his interest is. 

Q. 27. Had you any interest in it? 

A. Yes, sir; I had an interest in it. 

Q. 28. What interest? 

A. At the time it was assigned to me I had the whole in- 
104 terest in it. Mr. McLaughlin assigned to me his interest 
in it. 

Q. 29. That I perceive by the writing. Did you pay McLaugh- 
lin anything for it? 

A. Well, had an account with McLaugblin. 

Q. 30. Did you pay Mr. McLaughlin anything for it ? 

A. I don’t know what you mean by the question; if you mean 
was there a consideration, there was. 

Q. 31. What was the consideration? es 

A. The consideration was transactions between Mr. McLaughlin 
and myself; I cannot at this moment say precisely or exactly what 
that consideration was, because I have had repeated transactions 
with Mr. McLaughlin for the past vear. 

Q. 32. Did you part with anything of value at that time? 

A. I can’t say whether at that particular time I did or did not, 
but I had other transactions with him before and after. 

Q. 33. Did Mr. McLaughlin receive anything at that time 
105 in consideration of this transfer? 
A. I can’t tell about the time. 

Q. 34. At that time? 

A. I can’t tell, sir. 

Q. 35. What was the nature of your transactions with Mr. Me- 
Laughlin that — speak of? 

A. I paid and received money to and from Mr. McLaughlin during 
the past year, more or less. 

Q. 36. Did he owe you money at that time? 

A. I don't remember whether he did or not at that time, sir. If 
I had had some notice of these questions I could have looked up the 
accounts and could have told you. 

Q. 37. What was the nature of the accounts between you and Mr. 
McLaughlin ? 

A. I mightsay, to begin with, that I have charge, on behalf of 
Mr. McLaughlin, of some three thousand acres of land, I think, that 
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I managed for him, and some other things, and have accounts—well, 
monthly, I should say. 
Q. 38. Did you — from him any indebtedness at that 
time? 
106 A. I can’t tell. 
Q. 39. Did you credit him with any particular sum in the 
account ? . 
A. I can’t tell you. 
Q. 40. Did you agree to? 
A. I can’t tell at this time. 
Q. 41. Were you to have any pecuniary or beneficial interest in 
this thing at all—in the money to come out of that? 
A. You mean the assignment of McLaughlin to myself? 
Q. 41. Yes. 
A. Yes, sir. 
Q. 42. What were you to have? 
A. I am not perfectly sure that I have somewhere, I think, a 
memorandum. ä 
Q. 43. A written memorandum ? 
A. I think I have a memorgndum somewhere of matters relating 
to that affair, but I can’t tell now what it is or just where it is. 
Q. 44. Relating to what affair? * 
A. The affair of the assignment —the assignments. 
Q. 45. Who was the party who was to receive the benefit of this? 
A. On that assignment to me? 
Q. 46. Yes. 
107 A. I was the party. I was to receive the whole benefit. I 
didn’t understand your question before. 
Q. 47. You were to receive the whole benefit ? 
A. I was to receive the whole benetit. 
48. How much did you receive when you transferred it to 
Newhall? | 
A. When I transferred it to Newhall I can’t say. Understand 
me, please. I was to receive the benefit when the assignment was 
made to me. The arrangements not having been, perhaps, carried 
out on my part—perhaps that would be a proper way to state it—I 
then assigned to Newhall. 
Q. 49. Did Newhall pay you anything ? 
A. No, sir. 
Q. 50. Did Newhall pay anybody anything? 
A. I don’t know. 
Q. 51. For whom did Newhall hold it, then ? 
A. Mr. Newhall holds it for his own benefit. 
Q. 52. If he paid nothing for it? 
A. Well, he paid me nothing, 
Q. 53. Did he pay any one anything? 
A. I can’t say. 
108 Q. 54. You had not paid anything for it, had you? 
A. I had paid something for it, as I say, in the way of my 
accounting with Mr. McLaughlin; there was a consideration for it. 
Q. 55. You didn’t release your account against Mr. McLaughlin ; 
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you didn’t credit him with anything; your account with him stands 
as it always did. I don’t see, Mr. Kirkpatrick, the reasun for this 
reticence. It is that which excites my curiosity. I don’t see why 
there should be any reticence. You say because you did not carry 
out your arrangements you transferred this to Newhall. At whose 
instance or by whose direction did you do that? 

A. I can’t give the conversation that took place, but as a part of 
the subject-matter there was a conversation between Mr. McLaughlin, 
Mr. Newhall, and myself in Mr. McLaughlin’s office, and the result 

of that was that the assignment was made as appears there. 
109 Q. 56. You say that because you were unable or failed to 

carry out the arrangements on vour part you transferred it 
to Newhall ? 

A. I don’t wish to put too much stress on my failure to carry out 
the arrangements; I simply wish you to understand that I had ac- 
countings and business with Mr. McLaughlin. 

Q. 57. (Interrupting). If the arrangment merely related to the 
accounts it was a very easy matter to carry them out. It was all 
within your own hands. What was the arrangement and what was 
it that you failed to carry out? 

A. What I failed to carry out was this: I couldn’t undertake to 
carry the thing; therefore I disposed of it; that is the long and 
short of it. 

Q. 58. To carry what? 

A. Carry the claim against Le Roy. 

Q. 59. What was the trouble in carrying it? 

A. I couldn't afford to—— (pauses). 

Q. 60. ry * mean to carry suit through? 

2 4 O. 
110 Q. 61. Then what do you mean? 
A. I couldn’t afford to buy it. 

Q. 62. Did you agree to buy it from Mr. McLaughlin ? 

A. I had no distinct agreement to buy it from him; no. 

Q. 63. What was your agreement with him? 

A. I don’t remember. 

Q. 64. But you failed to carry it out? 

A. You are not putting that quite in the right light, Mr. Brooks. 
What I failed to carry out was not my agreement with Mr. McLaugh- . 
lin or anybody else. What I failed to carry out was to hold the’ 
claim myself. 

Q. 65. You don’t seem to consider that you transferred this claim 
to Newhall on the very day you received it? 

A. I did. 

. 66. Then all your arrangement and your failure to carry it vut 
occurred between the time of making of one instrument and the time 
of the making of the other, did it? 

A. The conclusion that I arrived at was arrived at on the 
111 same day, probably; but I can’t speak positively as to that. 


I can only judge as to them as they appear on the paper. I 
presumed they corresponded. 
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Q. 67. What was the conversation that occurred between you and 
Mr. McLaughlin and Mr. Newhall on that day? 

A. I can’t tell. I have had a great many conversations with those 
gentlemen. I can’t say what it was. 

Q. 68. Did you have more than one conversation with those gen- 
tlemen that day? 

A. I can’t speak positively as to that day; but if that is the day 
upon which the papers are signed it is very likely that I did. As 
regards the dates I get my light from the nos itself. 

Q. 69. You say you were present when this instrument was signed 
by Mr. Patterson ? 

A. I was present. 

Q. 70. Who else was present? 

A. I don’t remember whether any one else was present or not. 
112 Q. 71. Did you receive the paper? 
A. I received the paper. 

Q. 72. What did you do with it? 

A. I delivered it to Mr. McLaughlin. 

Q. 73. Where? 

A. At his office jn San Francisco. 

Q.74. Did you pay Mr. McLaughlin any money ? 

A. On the delivery of that — cag No, sir. * 

Q. 75. Did you receive anything from him? 

A. No, sir. 

. 76. Did you pay Mr. Patterson anything? 

A. At the time of the execution of the paper; no, sir. 

Q. 77. Did anybody? 

A. I don’t know, sir; I know this, if you want to know what the 
consideration was of that agreement. 0 

Q. 278 (Interrupting). No; I want to know — you know. 

A. I know that Mr. Patterson was owing Mr. McLaughlin a large 
sum of money. 

Q. 79. Were Ben resent at any agreement made between Mr. 
Patterson and Mr. McLaughlin ? 

A. No, sir. 
113 Q. 80. Who took the paper down to San Pedro? 
A. I took the paper down myself. 

Q. 81. At whose request? 

A. I can’t tell you now at this instance of time. 

Q. 82. Who wrote the paper? 

A. It is in my handwriting; I can’t tell now whether that paper 
was written in San Francisco or in San Pedro; if written in San 
Francisco I took it down. 

Q. 83. To whom was it transferred first? 

A. From Mr. McLaughlin ? 

Q. 84. Yes. 

A. To me. 

Q. 85. Was there not an assignment before this on the same paper 
cut off? | 

A. No, sir. 

Q. 86. How came the paper in that shape; how came the bottom 
of it torn off or cut off? 
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A. I can’t say as to that at the present moment. 

Q. 87. If you drew the paper in your office you did not draw it on 
a piece of paper of that 2 did you? 

A. go not sure if I did not draw that paper at the adobe 
114 at San Pedro from my memorandum or something that I 
took with me to San Pedro. 

Q. 88. But you don’t know? 

A. It seems to me so at the present moment. 

Q. 89. Is it your own dictation ? | 

A. I don’t remember now; the matter has been for some time a 
subject of —— l 

Q. 90. — — It is evident, is is not, that that first assign - 
ment was originally written on an entire half- sheet of foolscap, and 
N bottom of it has been cut off or torn off since it was exe- 
cuted % 

A. I wouldn’t swear to it. ; 

Q. 91. Isn’t that your opinion from the appearance of the paper ? 

A. It is very possible that the bottom part of the sheet had some 
writing or something on it that did not appertain to that transaction 
at all and was torn off. : 

Q. 92. Why should anything be written on that paper that did 

not . to that transaction? f 
115 A. It is very possible that the piece of paper may have been 
written on on the back, and it was not observed when the 
paper was drawn. 

b. 93. But you know nothing about it? 

A. I know — 4 —— about that. I should think it very 
probable that that had been torn off. I should say so. I may have 
done it myself. 

Q. 94. You don’t know why it was done you have no memory 
on that subject ? 

A. I can’t swear positively now. 

Q. 95. Have you any recollection about it? 

A. I can’t say just at this moment. 

Q. 96. Was there not an assignment made of that thing before the 
— to you—an assignment from McLaughlin to another 

rt 

rd No, sir; I can swear positively as to that. 

Q. 97. But you cannot swear positively as to what that was which 

was written on the bottom of that paper? 
116 A. I can’t swear positively what it was; no, sir. 
Q. 98. Have you any recollection what it was? 

A. My recollection is, when I come to reflect, that there was a 
half sheet of paper upon which that was written, and it is more than 
probable that there was something written on the bottom; as to 
what it was I can’t undertake to swear; but I am positive that the 


assignment from Charles McLaughlin to myself was the first as- 


signment ; that there was no assignment to any other person. 

Q. 99. What was the arrangement between you and Mr. McLaugh- 
in under which that assignment was made ? 
A. Well, I have stated once that I could not undertake, at this 
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distance of time, to give you — yan If I had had notice I 
could have been more precise, but. it was only ten minutes before I 
saw you that I knew that my testimony was wanted. 
117 Q. 100. What was the arrangement between you and Mr. 
McLaughlin and Mr. Newhall ? 
A. I don’t know anything more definitely about it; that was the 
matter that least concerned me, and, as I am uncertain as to the 
conversation that took place, I cannot tell. | 


es examination of Epwarp Kirkpatrick by Mr. 
ISE: 


Q. 1. At the time that Mr. Patterson made the assignment to Mr. 
McLaughlin do you knew whether he owed Mr. McLaughlin some 
thirty-odd thousand dollars? 

A. He did, sir; he owed him some thirty-five thousand dollars. 

Q. 2. And this assignment was made in connection with that in- 
debtedness ? 

A. It was. 

Q. 3. Do you know whether any assignment was ever made of 
this claim by Mr. Patterson except this one to Mr. McLaughlin ? 


118 Obj. (Objected to by respondent as immaterial and incom- 
petent.) 


A. I don’t know of any assignment. 

Q. 4. Do you know of any other assignment that Mr. McLaughlin 
ever made of this claim except to you! 

8 4 bid. k body el 

. Did you make any assignment to any else except to 
Mr. Newhall? 8 8 1 . 

A. No, sir. 

Q. 6. Do you know whether Mr. McLaughlin stated anything to 
you about assigning it to Mr. Newhall? 

A. Yes, there was a conversation, but I can’t undertake to repeat 
it, because I don’t remember it. I have had so many conversations 
with them that I might get it mixed. 

Q. 7. With regard to the assignment to Newhall, was it done by 
Mr. McLaugblin’s direction and request? 

A. It was the result of Mr. McLaughlin’s request. 


Ex. A. (Complainant puts in evidence the document referred to 

in this deposition purporting to be an assignment from W. H. Pat- 

terson to Charles McLaughlin, dated January 30, 1880; also 

119 an assignment from Charles McLaughlin to Edward Kirk- 

trick, dated April 7, 1880, and also an assignment from 

Edward Kirkpatrick to G. D. Newhall, dated April 7, 1880, marked 
“Complainant’s Exhibit A.” 


Obj. Gbjected to by respondent on the ground that it does not re- 
late to the matter in controversy ; it is irrelevant and incompetent, 
and that it is not supported by any consideration. 


Ex. B. Complainant also puts in evidence assignment from 8S. M. 
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Wilson to Mrs. Clara C. Crittenden, dated February 15, 1872, marked 
“Complainant’s Exhibit B.” : 

Due execution of the assignment, Exhibit B, is admitted by re- 
spondent. 2 | 


120 Examination-in-chief of Rupol n Srrixnach (a witness 
on behalf of complainant). 


By Mr. WIsE: 


Q. 1. What is your name? : 

A. Rudolph Steinbach. 

Q. 2. You are with Mr. Le Roy,are you not? 

A. Yes, sir. 

2 Are you acquainted with Mr. Theodore Le Roy? 

A. I am. ö 

Q. 4. You were present at the taking of the account between Mr. 
Le Roy and the Estudillos and others in the third district court of 
the State of California in and for the county of Alameda? 

A. I drew up accounts; I made the accounts myself. 

Q. 5. Do you know what items went to make up the judgment 
that Mr. Le Roy got for the purpose of having the lands mentioned 
in that deed of trust sold ? 


Obj. (Objected to by respondent as incompetent.) 


A. Yes, sir. 
121 Q. 6. Do you know whether the amount which was due to 
William H. Patterson and the amount that was due to Wilson 
and Crittenden was included in that judgment. 


Obj. (Objected to by respondent as incompetent.) 


A. Ido not. I don’t know of any account that was due to those 

rties. 

Q. 7. Do you know whether there was one hundred and nine thou- 
sand dollars included in that judgment to Patterson, to Wilson & 
Crittenden, and to Felton, or any amount? 


Obj. (Objected to by respondent as incompetent.) 


A. I don’t know that there was anything due to these parties 
that you have mentioned. I have only information on the subject. 
I only have it from hearsay. I don’t know it of my own knowledge. 

Q. 8. You know that an amount that was due to them was in- 
cluded in that judgment, do you not? 

A. No, sir. I can tell you that there was an amount of 
122 one hundred and nine thousand dollars which was not due 
to Mr. Le Roy included in the judgment—that is, that was 

not for Mr. Le Roy’s own use. 

(Respondent objects to the above answer and moves to strike it 
out on the ground that it is incompetent.) : 


Q. 9. To whom was that one hundred and ninety thousand dollars 
due? | 
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Obj. (Objected to by respondent as incompetent.) 
A. I don’t know; I have my belief about it. 


P. Orittenden. 


Examination-in-chief of PARKER CRITTENDEN, a witness on 
behalf of complainant, by Mr. W1sE: 


Q. 1. State your name and age. 
A. My name is Parker Crittenden, and mv age thirty-one years. 
Q. : a you know Mrs. Clara C. Crittenden ? 
A. I do. 
Q. 3. You know her handwriting ? 
A. I do. : 
123 Q. 4. Look at the paper now shown you and state whether 
that is her handwriting. 
A. That is her signature to the paper. 


Cross-examination by Mr. Brooks: 


2 1. a you know that this paper was inade on the date which 
it bears 

A. I know that it was made during the month there mentioned. 

Q. 2. You know that it was executed at the same time, during 
the month of May, 1880? 

A. Yes, sir; I delivered it myself. 


Ex. C. (Complainant puts in evidence the document above re- 
ferred to, being assigument from C. C. Crittenden to G. D. New- 
hall, dated the — day of May, A. D. 1880, marked Complainant’s 


Exhibit C.“) 


(Continued until to-morrow, 31st instant, at 11 o clock a. m.) 


124 Fripay, December 31, 1880. 


Present: Mr. Wise, solicitor for complainant; Mr. Brooks, solicitor 
for respondent. 


Examination-in-chief of RupoLpy Srzixnacn (resumed) by 
Mr. WIsE: 


Q. 10. Do you know whether all the property mentioned in the 
original trust deed mentioned in the bill in this case has been dis- 
posed of? | 

A. It has. 

Q. 11. When was it finally disposed of ? 


Ohj. (Objected to by respondent as incompetent.) 
A. What was not sold by Mr. Leroy was sold by one of the com- 


‘missioners, on the 14th day of 7 „1880, and by the other com- 


missioner on the Ist day of Ma 
Q. 12. Who became the pu r? 


Obj. (Objected to by respondent as incompetent.) 
A. Theodore Le Roy. 
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Q. 13. Have you the deeds to Theodore Le Roy in your pos- 
session 
125 A. I have the deeds, assignments of mortgage, and certifi- 
cate of sale. I now produce them. | 


(The documents produced by the witness and above referred to 
are as follows: 

Ist. Deed from Benjamin H. Brooks, commissioner, to Theodore 
Le Roy, dated May 26 1880, recorded July 1, 1880, in the records 
of the county of Santa Barbara, iu book W of deeds, page- 37 to 42, 
inclusive. 

2nd. Deed from Benjamin H. Brooks, commissioner, to Theodore 
Le Roy, dated May 26, 1880, recorded July 1, 1880, in the office of 
— recorder of San Luis Obispo county, in book M of deeds, pages 

et seq. , 


8rd. Deed of Robert L. McKee, commissioner, to Theodore Le 
Roy, dated May 26, 1880, recorded June 23, 1880, in the office of. 


the county recorder of Alameda county, in book 204 of deeds, 

page 54. : 
4th. Assignment of monn of Robert L. McKee, commissioner, 
to Theodore Le Roy, dated May 26, 1880, and recorded July 


126 1, 1880, in the office of the county recorder of San Luis 


: Obispo county, in book A of assignments uf mortgages and 
leases, pages 188 ef seq. | 

5th. Assignment of mort of Robert L. McKee, commissioner, 
to Theodore Le Roy, dated May 26, 1880, and recorded July 1, 
1880, in the office of the county recorder of Santa Barbara county, 
in book A of assignments of mortgages, pages 409 to 414, inclu- 
sive. 

6th. Certificate of sale of promissory notes, etc., by Robert L. 
McKee, commissioner, to Theodore Le Roy, dated May 26, 1880. 

It is stipulated and agreed by and between the counsel for the 
respective parties that the returns of the conveyances made by the 


commissioners shall be received in evidence in place of the deeds . 
themselves, with liberty to complainant’s counsel, if he desires, to 


introduce full copies of the deeds. 

Ex. Complainant puts in evidence copy of order of sale and 
127 deeree, one received March 10, 1880, ade ressed to Benjamin 
H. Brooks, „ commissioner, and filed on return May 1, 
1880, in the clerk’s office of the superior court, late third district 
court of Alameda county, the other addressed to Robert L. McKee, 
„ commissioner, received March 26, 1880, and filed on return 
May 17, 1880, in said office, made. in the case of Theodore Le Roy 

vs. J. M. Estudillo, number 3180, in said court. 
Also return of sale made by Benjamin H. Brooks, commissioner, 


filed May 1, 1880. 


Examination-in-chief of Joun B. Mnoox (a witness on be- 
half of complainant) by Mr. Wise: 


Q. 1. Mr. Mhoon, are you the person who was referee in the case 
of Theodore Le Roy, plaintiff, vs. Juana M. Estudillo and others, 
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defendants, in the district court of the third judicial district 
128 of the State of California in and for the county of Alameda? 
‘ A. Yes; I was a refereee in that case. 

. 2. Did you report the judgment in that case? 

A. No; I reported proceedings of fact and conclusions of law, 
upon which the court subsequently rendered judgment. 

Q. 3. Look at the judgment, as it appears upon page 388 of the 
printed transcript shown you, and state if you know what made up 
that judgment. . 

Obj. (Objected to by respondent as incompetent, irrelevant, and 
immaterial.) 


A. (Referring to transcript.) I suppose that ä — was based 
upon the findings of fact and conclusions of law reported by me, 
appearing upon pages 306 to 310, inclusive, of this transcript. 

N. 4. Were these amounts due to Wilson & Crittenden, John B. 
Felton, and William H. Patterson included in that amount which 
you found to be due? 

Obj. (Objected to by respondent as incompetent, irrelevant, and 
immaterial.) 

A. That was the sum of forty-nine thousand dollars said 
129 to to be due to Wilson & Crittenden, Patterson, and Felton, 
with interest on the same included in that judgment. 

Q. 5. How much did it amount to? 

A. The principal was forty-nine thousand dollars; I don’t remem- 
ber now how much the interest amounted to. The accountin 
would show, however, the aggregate, as the forty-nine thousand dol- 
lars was a part of the. four hundred and forty-six thousand dollars 


upon which interest was calculated in gross. 
Ex. (Complainant puts in evidence judgment roll in the case of 
Theodore Le Roy vs. Juana M. Estudillo.) 


It is agreed that said judgment roll may be read from the tran- 
script on appeal in said case. (See Transcript, Exhibit X.) 


Cross-examination by Mr. Brooks: 
130 Q. 1. Mr. Mhoon, do you remember that you disallowed 
or pos-poned the commissions to Mr. Le Roy which were se- 
cured to him in the trust deed because, after the payment to him of 
all sums due for princi ml and interest, the forty-nine thousand dol- 
lars was to be paid with interest before the commission ? 
A. I think very likely that is the case, although I couldn’t testify 


positively at this time. 
(Complainant rests.) 
131 Wepnespay, February 9, 1881. 
Present: Mr. Wise, solicitor for complainant ; Mr. Brooks, solicitor 
for respondent. 


Ex. X. (By consent of respondent’s solicitor complainant puts in 
evidence printed transcript on appeal in case number 65114, 1n the 
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superior court of the State of California, entitled Theodore Le Roy 
us. Juana M. Estudillo et al. The said printed copy is accepted in 
lace of and as equivalent to the original, narked “ Complainant's 
Exhibit X.“ | 
The said transcript contains also the judgment roll in the said 
cause filed, which has heretofore — put in evidence.) 


T. Le Roy. 


Examination-in-chief of THeopore Le Roy, a witness on behalf of 
respondent, Rudolph Steinbach sworn and acting as interpreter. 


By Mr. Brooks : 


132 Q. 1. You are the plaintiff in the suit of Le Roy vs. Estudillo 
and others and the respondent in this suit? 
A. Yes, sir. 
Q. 2. What was your relation to the property described in the 
trust deed of the Estudillos to you at and prior to the time of the 
making of that deed ? 


Obj. (Complainant objects to any evidence as to the relation of 
the respondent to the property in question prior to the date of the 
deed referred to on the ground that the same is incompetent, irrele- 
vant, and immaterial.) 

A. I was the owner of four different mortgages on the property 
described in the deed of trust, including also some of the property 
which is not described in the deed of trust. 

N, 3. By whom were those mortgages negociated obtained from 
you? 

Obj. (Objected to by complainant as incompetent and irrelevant.) 

A. By John B. Felton. 

Q. 4. Were they made all at the same time or at different times? 

A. At different times. 


133 Q. 5. What was the situation of the property at the date of. 


the deed of trust ? 
A. The property was in the hands of the Hibernia Bank and in 
John B. V me 
Q. 6. How was the property in the hands of the Hibernia Bank 
and John B. Ward? 
A. Ward owed two mortgages to the Hibernia Bank: 
Q. 7. How was it in the hands of John B. Ward? 


Obj. (Objected to by complainant as incompetent, irrelevant, and 
immaterial.) 


A. I don’t know the details. I don’t know how that was. 
Q. 8. Was there any litigation pending about the property ? 


Obj. (Objected to by complainant as irrelevant, immaterial, and 
incompetent; that the record itself is the best evidence.) 


A. There was a foreclosure suit commenced by the Hibernia Bank 
against Ward for the property. 


2 


we 
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. 9. Were you made a party to that suit? 


134 Obj. (Objected to OY respondent as as incompetent, irrele- 
vant, and immaterial.) 


A. I was. 
Q. 10. Was there a suit at that time pending, brought by the 
Estudillo family against John B. Ward? 


Obj. (The same objection by complainant.) - 


A. I belive so. 

Q. 11. Who negotiated them—the agreement which resulted in 
the trust deed ? 

A. John B. Felton. 

Q. 12. Can you state how the amount mentioned in that trust 
deed as consideration—the sum of $446,849—was made up? 

A. (Referring to memorandum.) That sum was com of the 
following items: A debt to the Hibernia Savings and Loan Society 
on two — of John B. Ward, amounting to $218,372.12; of a 
debt to myself by the Estudillo family on four different mortgages, 
amounting to 871,592.58; of a payment to John B. Ward by myself 
of one hundred thousand dollars; of a payment to the Hibernia 

Bank, or to Richard Tobin, for the foreclosure suit, in which 
135 the amount claimed was fifteen thousand dollars, but by com- 

promise the amount actually paid being $7,500, and the pay- 
ment of $447 in United States revenue stamps, which were charged 
as having cost $385, and the sum of forty-nine thousand dollars, 
which was understood to be for lawyers’ fees. 

Q. 13. Are the four documents now shown you the mortgages 
that were held by the Hibernia Savings and Loan Society ? 

A. No; these are prior mortgages which were afterwards released 
also. The two existing mortgages are described in this summons 
in the case of the Hibernia Savings and Loan Society vs. John B. 
Ward & others, which summons I now hold in my hand. 

. 14. Was this summons delivered to you at the time of the set- 
tlement ? 

A. I don’t know at what time exactly it was delivered to me. 


Ex. 1. (Respondent puts in evidence the summons referred to, 

being the original summons in the case of the Hibernia Savings 

and Loan Society vs. John B. Ward and others, number 2356, 

136 in the district court of the third judicial district of the State 

of California in and for the county of Alameda, marked Re- 
spondent’s Exhibit 1.” 


Ov}. Complainant’s solicitor offering no objection to the mode of 
proof, but objects to the fact sought to be proved by the introduc- 


tion in evidence of the said summons as incompetent, irrelevant, 
and immaterial. 


Q. 15. Is the paper now shown a release of those two mortgages, © 
one dated April 11, 1866, and the other April 22, 1868 ? 
A. Yes, sir; this is a release on those two mortgages. 
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Ex. 2. (The release above referred to is put in evidence by the re- 
spondent and marked “ Respondent’s Exhibit 2.”) 


Obj. Complainant’s solicitor offers no objections to the mode of 
proof, but objects to the facts sought to be proved by the introduc- 
tion in evidence of the said summons as incompetent, irrelevant, 
and immaterial. 


137 Q. 16. Did the two mort of which Exhibit 2 is a re- 
lease include or cover the four previous mortgages ? 

A. I believe so. 

Q. 17. Did you ever obtain a release of those mortgages ? 

8 * 0 : : 

18. Were there other existing mortgages on the property made 
by the Estudillos to the Hibernia Bank? e 

A. I don't think so. . 

Q. 19. Look at the paper now shown you, which appears to be a 
release of certain mortgages to the Hibernia Bank made by the 
Estudillos of that property, and state whether or not you obtained 
er’ 6 or of a release of those mortgages ? 

I did. 

Q. 20. Were those mortgages existing upon the property and un- 
released when you obtained that mt — 77 fies 

A. Yes, sir; they were existing at the time when I obtained this 
release of them. 

Q. 21. Does that instrument properly describe those mortgages ? 

A. Yes, sir; I believe it does. 


138 Ex. 3. (The release of mortgages last above referred to is 
put in evidence by the respondent and marked “ Respond- 
ent’s Exhibit 3.”) 


Obj. Mr. WisE: We object to that as incompetent, irrelevant, 
and immaterial, but we do not require the production of the mort- 


gages. 
Q. 22. Mr. Brooxs: Of what was the debt of $71,592.29 com- 


? 

A. (Referring to memorandum.) Firstly, of a first mortgage of 
$45,000, made by the Estudillo family to me; secondly, of a mort- 
gage of $7,500, made by the same parties to me, which was desig- 
nated as a lawyer's mortgage, and the money of which mortgage 
was paid to Felton, Patterson, Stowe, and Nugent, as attorneys, and 
Taylor for making abstracts of title. 

Q. 23. What was that for ? 

2 I think it was paid to the lawyers for the work that they had 
to do. 

Q. 24. What work had they to do? 


Obj. (Objected to by respondent as incompetent and irrelevant.) 


A. In the lawsuit which the Estudillo family had with 
139 Mr. Ward. The balance of said sum of $71,592.28 was made 
up of two other mortgages of three thousand dollars each, 


— 


4 
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which were made by Mrs. Estudillo alone and were given on the 
— of the family ; besides these sums there was the interest 
on them. | | 

Q. 25. Were all of those a made after the conveyance to 
Ward and after the controversy between the Estudillo family and 


Ward? 


Obj. Mr. WisE: We do not object to the mode of proof, but we ob- 
ject to the facts sought to be proved as incompetent and irrelevant. 


A. They were all made after the conveyance made by the Estu- 
dillo family to Ward and after the commencement of the suit re- 
ferred to. The money received on these mortgages was used for 
the subsistence of the family during the pendency of that suit, with 
the exception of the $7,500, which was for the lawyers’ fees in that 
controversy, and that money was paid to Mrs. Estudillo. 

26. Mr. Brooks: What was the one hundred thousand 
140 dollars to be paid for? 

A. Instead of continuing the suit referred to the lawyers 
made a compromise with Ward, and that was the amount paid him 
on account of that compromise. 

Q. 27. What else was Ward to get on the compromise? 


4 (Objected to by complainant as incompetent and irrele- 
vant. | 


A. I don’t remember what kind of prapent he received besides. 
Q. 28. Did he convey back to Mrs. Estudillo all the property 
which he had received from the Estudillos, or did he retain besides 
the hundred thousand dollars, [or] any portion of it; and, if so, 


what? 


A. He did retain certain property in the San Leandro rancho, 
but as he made the conveyance to Mrs. Estudillo I did not pay par- 
ticular attention to the details, and don't know exactly the property 
he did retain. I know he did retain a certain part ſor himself and 
some part for his children. 

29. Do you know whether or not he retained the Rancho El 


Q. 
Cajo or Puta de la Concepcion ? 


141 oa) (Objected to by complainant as incompetent and irrel- 
evant. 


A. He did. 
Q. 30. I asked you at the beginning what was the situation of 
this property at the time that you entered into this agreement with 
John B. Felton to make this advance of tie sum of 6,849, sum- 
ming up what you have said, to see that I understand you correctly. 
I understand you to testify that the title was in Ward; that it was 
subject to mortgages to the Hibernia Bank, on which there was due 
$218,372.12; that it was subject to mortgages to * upon which 
there was due $71,592.58; that there was due to Tobin for the per- 
centage in the foreclosure of the mo $15,000, for which he 
to take $7,500; and that a compromise had been agreed upon 
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with Ward by which he was to reconvey to Mrs. Estudillo the 
property which he had received from the family upon the payment 
to him of one hundred thousand dollars, which had been 
142 agreed upon by the lawyers in that suit by way of compro- 
mise, and | Ward was to retain the Rancho El Cojo and some 
land in the Rancho San Leandro for himself and his children. Is 
that the summary of what you have stated as to the situation of the 
property at the time this agreement was entered into? | 


Obj. (Objected to by complainant as incompetent, irrelevant, as 
suggestive, and leading.) 


A. Yes, sir. . 
Q. 31. In those negotiations which led to the making of the trust 
deed, with what persons did you confer and negotiate? 
A. With John B. Felton. > 
Q. 32. Did you have any conversation with Wilson or Crittenden, 
or Patterson, Wallace, or Stow ? 
A. No. 
Q 33. Besides the sums which you have named as charged on 
the property at the time of this negotiation, what other sums were 
included in those accounts to make the sum of $446,849 ? 
143 A. The negotiations between Felton and myself lasted 
about three months. At first I refused to make it alone. I 
explained to him that my position as second mortgagee was good 
enough for me; that I had nothing to fear, as I remained in that 


position as second mortgagee. 


Obj. Mr. Wise: We object to this, and more to strike it out as not 
responsive. 


. 34. Mr. Brooks: First, please answer the question which I put 
to you. 


(Q. 33 repeated.) 

A. For stamps there were paid $385, and Mr. Felton told me that 
he had put into the — a sum of $49,000 for the lawyers. 

Q. 35. Now, please state the history of the negotiations which led 
to * of this trust deed which you were giving when inter- 
rupted. 

(Obj. Objected to by complainant as incompetent and irrelevant, 
and seeking to change a contract by parole evidence.) 


A. The negotiations pending between Mr. Felton and myself in 
relation to this matter lasted about three months. I at first 

144 reſused entirely to listen to any such transaction as that, be- 
cause I considered my position as second 25 as good 
enough for me, though after weeks and after talk both in Mr. Fel- 
ton’s office and my own office we at last arrived at a determination 
in the matter. Mr. Felton told me (to show me that he had a per- 
fect confidence in the sufficiency of the security) that there was due 
to him and others about forty thousand dollars. Mr. Felton did not 
state the exact sum of forty-nine thousand dollars, which was after- 
wards stated, but at that time spoke of the amount as being about 
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forty-nine thousand dollars. That was what determined me upon 
entering into the business, Mr. Felton telling me, to show me the 
absolute confidence he had himself in the sufficiency of the security, 
and that I was perfectly safe in doing this business; that the sum 
of about forty thousand dollars was due to him and others, and 

that sum would not be = to them until I should be entirely 
145 paid for the advances I had already made, the advances I was 

to make, and any advances that I would make in the future, 
and the interest on them. ‘That was the only thing that determined 
me, and I only consented with this express condition : that I should 
be entirely paid, as I have stated—capital and interest—on any ad- 
vances, before this sum of about forty thousand dollars referred to 
should be paid. | 

Q. 36. When did Mr. Felton first mention or propose putting in 
this forty-nine thousand dollars? 

A. It was mentioned at the time that I refused to do the business, 
but I don’t exactly remember within a few days or a week or so; it 
may have been before the negotiations came to an end. 

37. In whose behalf was Mr. Felton acting in making this ne- 
gotiation with you ? 


Obj. (Objected to by complainant as incompetent aud irrelevant, 
and on the ground that Mr. Felton’s authority cannot be 
146 shown by the testimony of the witness.) 


A. I don’t know in whose behalf Mr. Felton was speaking when 
= spoke of the sum of about forty thousand dollars that was 
ue. 

2 38. I refer to the negotiations which resulted in the trust 


A. Mr. Felton was acting for the Estudillo family. 

Q. 39. Did he at that time occupy any relation of trust or confi- 
dence with you ? 

A. He did. 

Q. 40. What relation ? 

A. He was my particular friend. 

Q. 41. What was Mr. Felton’s profession ? 

A. He was a lawyer. 

Q. 42. Was he your counsel and adviser at that time? 

A. Yes, sir; he was. 

Q. 43. How long had he occupied that position ? 

A. For several years. 

Q. 44. Did he possess your confidence ? 

A. He did. 

Q. 45. Were your relations with him intimate? 

A. Our relations were very agreeable; also they were business re- 


lations. 
147 Q. 46. Does the document now shown you contain a cor- 
rect statement of the matter of the d of trust, of the 


moneys that went into it, and of the matters stated in it ? “358 
A. I have read it all and examined it all, and it is correct. 
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Ex. 4. (The paper last above referred to is put in evidence by the 
respondent — marked “ Respondent’s Exhibit 4.) 


Obj. (Objected to by complainant as incompetant and irrelevant, 
and also as seeking to change a written contract.) 


Q. 47. By whom was the trust deed drawn up—prepared ? 

A. I believe that it was prepared by Mr. Felton and Mr. Patter- 
son. 

Q. 48. What was the profession of Patterson and Stow ? 

A. They were l wyers. 

. 49. What wus the profession of Taylor? 

A. I believe he was a liar. 

Q. 50. Did you at the time of making this trust deed execute a 
release of the mortgages which you held ? 

A. I did. : 

Q. 51. The document now produced and shown you is that re- 
lease, is it? 

A. It is. 
148 (Ex. 5. The release above referred to is put in evidence by 

respondent and marked “ Respondent’s Exhibit 5.”) 


Obj. (Objected to by complainant as incompetent and irrelevant.) 


Q. 52. When the business was first proposed to you, was there 
anything said about advancing that sum of $49,000, or of including 
that in the mortgage or trust deed ? 


Obj. (Objected to by complainant as incompetent and irrelevant, 
as all the previous negotiations were merged in the deed.) 


A. No. Inthe beginning there was never any mention of that 
sum fo $49,000. It was in fact several months before it was men- 
tioned. 

Q. 53. Had the Estudillos any means to pay this forty-nine thou- 
sand dollars, or any part of it ? ) 

A. They had not. 

Q. 53. What means of subsistence had they while this controversy 
was going on ? 

A. They lived on the money which I advanced to them. 

Q. 55. Was any promise exacted from vou at that time in 
149 respect to providing for the support of the family after the 
making of the trust deed ? 


Obj. (Objected to by complainant as incompetent and irrelevant.) 


A. Yes; there was. 
Q. 56. What was it? 
Obj. (The same objection by complainant.) 


A. The sum of six thousand dollars was to be advanced to them 
in the course of the first year in sums of about five hundred doliars. 
Q. 57. For the subsistence of the family ? 


Obj. (The same objection by complainant.) 
A. Yes, sir. | : 
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Q. 58. What representations were made to you to induce you to 
make that promise ? 

A. Those gentlemen believed that the whole business could be 
wound up in the course of a year by sales of the property, and they 
wanted, of course, that during that year the family should have 
some money to live on. 

Q. 59. (Q. 58 ee : 

A. That it would require a year to liquidate the business. 

150 Q. 60. Did they not represent to you that having transferred 

their entire estate, real and personal, to you, they had no 
means of subsistence, and therefore exacted this promise ? 

Obj. (Objected to by complainant as incompetent and irrelevant, 
and also as inquiring for representations of persons other than par- 
ties whose interests are involved in this suit) 


A. Yes, sir. 

Q. 61. Did you make those advances according to that promise ? 

A. Yes, and even more. 

Q. 62. Did you ever, at any time, seek, or desire, or urge the mak- 
ing of this trust deed? 

A. No. 

Q. 63. After it had been agreed to make this advance, was there 
= a demand made upon you for an advance of three thousand 

ollars ? ' 


Obj. (Objected te by complainant as incompetent and irrelevant.) 


A. Yes, sir. 
Q. 64. V4 reasons were stated to you for making that de- 
mand? 
151 A. I don’t remember now what reasons were given. 

Q. 65. Was it stated to you at the time the deed was ready 
for execution that Mrs. Estudillo required the sum of three thou- 
sand dollars to pay some claims that she owed to the priests and 
some charity debts to defendants in the family, and insisted upon a 
promise that the sum of three thousand dollars should be advanced 
to her for that purpose ? 


Obj. (Objected to by complainant as incompetent, irrelevant, and 
as leading, and not inquiring as to the party making the statement.) 


A. I have never been told anything about it. This is the first 
time I have heard anything about it. I knew the family for many 
years, but at no time did they ever mention any such thing to me. 

Q. 66. After the execution of the deed of trust did Patterson con- 
tinue to act as counsel to the Estudillo family ? 


Obj. (Objected to by complainant as incompetent and irrelevant.) 


152 A. He did, and he has been paid by me for it. 
Q. 67. Did you receive the letter from Mr. Patterson now 
shown you ? 
A. Yes, sir. 
Q. 68. Is the signature to that letter Mr. Patterson’s signature ? 
A. Yes, sir; the whole letter is in his writing. 
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Ex. 6. (The letter above referred [to is put in evidence by re- 
spondent and marked “ Respondent’s Exhibit 6.”) 


Q. 69. To what business does the letter, Exhibit 6, refer? 
A. It was intended to make a large sale at auction of the San 
Leandro property, and that sale also came off, but it did not succeed | 


Recess until 2 o’clock p. m. 
153 | Afternoon. 


Present; Mr. Wise, solicitor for complainant; Mr. Brooks, solic- 
itor for respondent. 


Examination-in-chief of THEoporE LE Roy (continued) by 
Mr. Brooks: 


Q. 1. Did you receive the letter and enclosed telegram now shown 


you from Mr. Patterson? 
A. I did. 


Ex. 7 and 8. (The letter and — above referred to are put 
in evidence by respondent and marked, respectively, “ Respondent’s 
Exhibits 7 and 8.”) 


Obj. (Objected to by complainant as irrelevant and immaterial.) 


Q. 2. To what business does that refer ? 
Obj. (The same objection by complainant.) 


A. It refers to the changing of the county seat from San Leandro 
to Oakland. 
Q. 3. What was Mr. Nugent’s relation to the affair and to the 
family ? 3 
154 A. Mr. Nugent went to Sacramento to prevent the removal 
of the county seat from San Leandro to Sacramento. It had 
been agreed that for his services there he should be paid about five 
hundred dollars. At the time that I received this telegram and 
letter there nad already been paid to him something like four thou- 
sand dollars. He was the lawyer of the family, and after consulta- 
tion, with the consent of the other lawyers of the family, he went to 
Sacramento to attend to that affuir. 
Q. 4. Was he connected with the family? 
A. He was one of the members of the family. 
Q. 5. Had he married one of the daughters ? 
A. He married one of the daughters of Mrs. Estudillo. 
Q. 6. Had he general management of their affuirs—the affairs of 
the family ? 
. 5 He was charged with the management of the business of the 
amily. 
Q. 7. Was he the ordinary means of communication be- 
155 tween the family and yourself? : 
A. He was. 
_ Q. 8. Was he entrusted with the business at Sacramento of resist- 
ing the passage of the law for the removal of the county seat from 
San Leandro at this time? 
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Obj. (Objected to by complainant as irrelevant and immaterial.) 


A. He was. 

Q. 9. Was the San Leandro rancho a part of the property con- 
veyed by the trust deed ? 

A. That part of the town which was not sold was a part of the 
property in the trust deed. 

Q. 10. Was it considered that the removal of the county seat from 
San Leandro would injure the value of the remaining unsold por- 
tions of the San Leandro rancho? 


Obj. (Objected to by complainant as irrelevant and immaterial.) 


A. It was so considered. 
Q. 11. Why did Nugent telegraph to Patterson at this time that 
he should make you telegraph to him immediately, and that 
156 the delay was most mischievous and hazardous? 
A. This referred to a sum of $750 which he had asked to 
be sent to him. 
Q. 12. Why does Nugent telegraph to Patterson and not to you? 
A. He had telegraphed to me, but I had refused to do anything 
because he was going too far with the expenditure. I had already 
advanced $4,200. 7 
Q. 13. Did — have any conversation with Patterson at this time 
in regard to these advances ? te 
A. Yes, sir. 
Q. 14. What was that conversation ? 


Obj. (Objected to by complainant as irrelevant and immaterial.) 


A. I had spoken to Mr. Felton as well as to Mr. Patterson about 
making these advances to Nugent, and I explained to them that if 
the expenditure went on like that that they could not possibly be 
paid their own forty-nine thousand dollars. 

Q. 15. Did you represent this to Mr. Patterson? 

A. Yes; to Mr. Patterson and also to Mr. Felton. 

Q. 16. What said Mr. Patterson and Mr. Felton ? 
157 A. Mr. Patterson told me that I need not be afraid at all; 
there was no danger whatever; that the value of the prop- 
erty was — than I had any idea of; there was no danger that 
we should not be paid. Mr. Patterson at that tine remarked to me 
that the rancho Guadalupe alone would be sufficient to pay me. 

Q. 17. Did you receive the letter now shown you from Mr. Pat- 
terson, and is it in his handwriting, signature and body ? 

A. I received this letter. It is entirely in his handwriting. 


Ex. 9. (The letter above referred to is put in evidence by respond- 
ent and marked “ Respondent’s Exhibit 9.”) 


Q. 18. What business does that refer to? 

A. To the patent of the Gaudalupe rancho. 

Q. 19. Was that in regard to efforts being made at Washington to 
induce the Land Department to send for delivery the patent of the 
Guadalupe rancho which had been executed and sent here and then 
recalled to Washington without delivery ? 
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158 A. It was for that business. — 
Q. 20. Did you receive from Mr. Patterson the letter now 
shown you ? 
A. I received this letter. 


Ex. 10. (The letter last above referred to is put in evidence by 
respondent and marked Respondent’s Exhibit 10.”) 


Q. 21. Did you receive the letter from Patterson now shown you? 

A. Yes, sir. 

Q. 22. What is the contemplated sale which is referred to in that 
letter? 

A. The sale referred to was one of all the lands in the rancho San 
Leandro which were lying between the Central Pacific railroad and 
the bay. 


Ex. 11. (The letter last above referred to is put in evidence by 
respondent and marked Respondent’s Exhibit 11.”) 


1 was the amount that that land was proposed to be 
sold ſor! 
A. Iam not sure. I think it was two hundred and seventy-seven 
or two hundred and eighty-seven thousand dollars. 
159 Q. 24. Did the sale take place; and, if not, why not ? 

A. Mr. Nugent had put an injunction against the sale, and 
when the injunction was dissolved the parties who wanted to buy it 
backed out and did not want to buy it. 

Q. 25. Was Nugent acting alone in that matter or with the family? 

A. Himself. 

Q. 26. He did it alone, did he? 

A. He was alone in asking for the injunction. All the rest of the 
family consented to the sale. Even Mrs. Nugent, the wife of John 
ag consented to the sale. Except himself, everybody was satis- 


Q. 27. And Patterson ? 

A. Patterson, too; every one was satisfied; Felton also. A deposit 
had to be made by the purchaser. 

Q. 28. In addition to these letters of Patterson, were the orders in 
in writing and assented to by Patterson in writing—the orders on 
you to pay money ? 


160 Obj. (Objected to by complainant as irrelevant and im- 
material.) 


A. Almost always. For several years it was Patterson who ap- 
proved the payments. 

Q. 29. With the exception of the conversation that you have re- 
lated with Patterson, do you remember ever having any conversa- 
tion with Patterson with respect to the terms of the trust touching 
the forty-nine thousand dollars? 

A. No, never. 

Q. 30. Did you ever inform Mr. Patterson that the forty-nine 
thousand dollars was included in the trust deed? 

A. I think not. 
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Q. 31. Did you and Mr. Felton, together, ever inform Mr. Patter- 
son that his claims were included in that deed ? 

A. I don’t think so. 

. 41. Did you have any conversation with Mr. Patterson with 
regard to the question of priority of payment during the past year, 
or within the past two years? 

A. I remember nothing of the kind, except on the occasion that 

I have mentioned in reference to the county seat. I don’t 
161 think I ever spoke with Mr. Patterson about that at all. 

Q. 32. Have you, within the last year or two years, had 
any conversation with Mr. Patterson on the subject of that forty- 
nine thousand dollars? 

A. No. 

1 33. Did you employ Mr. Patterson in the business of the trust, 
in : —_ business relating to the land conveyed? 

.es. 

Q. 34. Do you remember what business that was—what suits? 

A. He acted with Mr. Felton and Mr. Nugent in the case of Jami- 
son. 

Q. 35. Le Roy vs. Jamison and others in the circuit court? 

A. In the case of Le Roy against Jamison in the circuit court. 

Q. 36. And Le Roy vs. Clayton? a 
A. Le Roy vs. Clayton also, I think. 8 

Q. 37. Did you pay him as trustee for his services in tlose suits? 

A. Yes, sir. 

Q. 38. How much did you pay him? 

A. I remember I paid five thousand dollars. 

162 Q. 39. Was he employed by you in the matter of getting 

. _ the patent from Washington? 

A. No; it was Mr. Nugent. The contract was made with Nugent 
at the satisfaction of the lawyers, Mr. Felton and Mr. Patterson. Mr. 
Nugent himself went to Washington for that purpose. He stayed, I 
think, about three or four months in Washington. 

Q. 40. Did yon receive the letter now shown you from John 
Nugent? 

A. Yes, sir. 


(Ex. 12. The letter last above referred to is — in evidence by 
respondent and marked Respondent’s Exhibit 12.“ 


Obj. Mr. Wise: I object to that as being irrelevant and imma- 
terial, and not relating to the controversy here. 


. 41. Mr. Brooxs: Did you, as requested in this letter, show this 
letter to Mr. Felton and Mr. Patterson ? 


A. Yes, sir. 
. 42. What advice did they give you in regard to it? 
A. a 253 to even — 7 SON 
What did you say in to the fact of the equit 
163 of Mr. Nugent's dole ? 2 e 
A. At that time they did not wish to pronounce themselves 
on it; did not want to judge of it. 
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Q. 44. What did they say in rd to the statement contained in 
this letter that the other counsel fees were to be paid after your debt 
should be paid? 

A. They made no objection ; they did not even mention it. 

Q. 45. At the time that you took this property in hand was it in 
the hands of a receiver? 

A. It wasin the hands of Mr. Robinson, who was the receiver. 

Q. 46. Was there controversy in regard to the amount of his com- 


pensation then pending? 


A. Yes; there was. 
Q. 47. Was that controversy determined and the amount thereby 


settled paid by you after the making of the trust deed ? 


A. I paid the price of the judgment. The judgment was bought 
in the — of Mr. Alfred Borel” 
Q. 48. Judgment in favor of Robinson ? 
164 A. Robinson got a judgment, sold the San Leandro rancho, 
bought it in, made an assignment to Borel, and I took an as- 
signment from Borel and took the deed and paid Borel the money. 
Q. 49. What was the purpose and reason for the provision in 
the eighth article of the trust deed that your commissions should not 
be on — or charged until all payments above mentioned are 
made 


Obj. Mr. WIsR: I object to that as irrelevant and incompetent ; 
an attempt to parole testimony ; to interpret and explain a written 
instrument. 


A. That was on account of what came to the lawyers; that I was 
not to get my two and a half per cent. commissions until the law- 
yers had been paid. 

Q. 50. Mr. Brooxs: Did you give Mr. Patterson the information 
which he requested in those several letters which have been put in 
evidence ? 

A. That information was given by Mr. Steinbach. 
165 Q. 51. Were Patterson and Felton kept generally informed 
in regard to the condition of the trust and the trust property? 

A. Certainly ; always. 

Q. 52. Did they know that you were receiving considerable sums 
of money ? 

A. Yes, sir. 

Q. 53. At the time you commenced your suit for the foreclosure 
of the trust did you file with your complaint accounts showing all 
the receipts and payments made by you? 

A. Yes; I did. 

Q. 54. Mr. Felton was your attorney in that case in commencing 
the suit? 

A. Mr. Felton was in the beginning. 

Q. 55. Did Mr. Patterson appear in that case; and, if so, for 
whom ? 

A. I don’t know. 

Q. 56. Did either Patterson, Wilson, Crittenden, or Felton ever 
at any time ask you to pay to them anything on the account of 


Dr 
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moneys received by you, or any share of those moneys on account 
of the forty-nine thousand dollars? 


No. 
166 Q. 57. Were you examined as a witness in the case of Le 
4 wt vs. Estudillo? 
es. 


Q. 58. Were you examined by Mr. Sharp, acting as counsel for 

* * in respect to this forty-nine thousand dollars? 
. I was. 

Q. 59. Did Patterson and Crittenden read that testimony ? 

K. I think so. 

Q. 60. Who was present there on behalf of the defendants at the 
time you gave that testimony ? 

— Mr. Sharp. Mr. Crane, and Mr. Nugent; Mr. M-hoon was the 
referee. 

Q. 61. Did not James L. Crittenden call upon you in consequence 
of reading that testimony ? 

A. Yes; he came to the office several times. 

Q. 62. Did you state to him then the terms of the trust in — 
to the forty-nine thousand dollars and the conditions upon which 
it was to be paid? 

A. I don’t think that I spoke to him; I don’t remember. He 

had written letters, and I referred that to Mr. Steinbach. 
167 Q. 63. Was there any communication between you and 

4 — Patterson in respect to that testimony? 

No. 


Cross- examination of THzoporE LE Roy by Mr. Wise: 


Q. 1. Mr. Le Roy, you have — of forty-nine thousand dollars, 
counsel fees, to Patterson, to Felton, and to Wilson & Crittenden, as 
making up part of the $416,849. What part of that belonged to 
Mr. Felton, what part to Mr. Patterson, and what part to Mr. Wil- 
son and Crittenden? , ° 

A. I understood when Mr. Felton explained it to me that of that 
there was twenty-five thousand dollars coming to Mr. Felton, twelve 
— to Mr. Patterson, and twelve thousand to Crittenden and 

ilson. 

Q. 2. When did Mr. Felton explain it to you? 
168 A. Several months aſter the deed of trust had been made. 
Q. 3. You knew Mr. Felton and Mr. Patterson and Mr. 
Wilson and Mr. Crittenden had no connection as partners at all, did 
you not? 

A. I think not. 

Q. 4. You knew that the forty-nine thousand dollars was to be 
divided into three sums, one of which Mr. Felton was to get, one of 
which Mr. Patterson was to get, and one of which Crittenden and 
Wilson were to get, did you not? 

A. In the beginning, I think not. 

Q. 5. Did you think that Mr. Felton was to get all of the forty- 
nine thousand dollars in the beginning ? 

A. I — 1 that Mr. Felton and Mr. Nugent were to get a part 
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of it,and perhaps other people, but -I did not know exactly the 
terms. 

Q. 6. Did you not know at the first that Mr. Patterson was inter- 
ested-in it, and that Mr. Wilson and Mr. Crittenden were interested 

in it? : 
169 A. I always thought that Patterson was to have something, 
but as for Crittenden and Wilson I never knew it. 

Q. 7. Did Mr. Felton not tell you what the forty-nine thousand 
dollars counsel fees was for ? 

A. Never. 

Q. 8. Did nobody ever tell you ? 

A. No; I remember nothing of the kind. ? , 

Q. 9. Have you ever paid Mr. Felton any part of the forty-nine 
thousand dollars? 0 

A. Nothing; not — fee 

Q. 10. Have you ever made any agreement with Lim about it? 

A. Never. 

Q. 11. Did you have no understanding with him about it? 

A. No understanding whatever, excepting what was in the letter 
which he made me write to him. 

Q. 12. Did Mr. Patterson have anything to do with the advising 
that a trust deed should be taken? 

A. I don’t believe so. 

Q. 13. Are you sure of it? 
170 A. I am not sure; I don’t believe he had. All matters 
were made between Mr. Felton and myself; no other person. 

. 14. Why, then, did you testify in your direct examination that 
Mr. Felton and Mr. Patterson advised the execution of the trust 
deed—did you testify so? 

A. No. 

Q. 15. Have you ever had any agreement or understanding with 
Mr. Patterson or Mr. Crittenden about their proportion ? 

A. None, whatever. n 

16. You said in your direct examination that the Estudillos 
had no money to pay the forty-nine thousand dollars. How do you 
know that? 

A. I had all the property they had. I don’t know of any prop- 
erty that they had besides what was transferred to me. 

K 17. Is it possible for them to have had any property without 
your it? . 

A. There was nothing to make me — that they had 
171 any property, and I have always believed that they had no 
property whatever. 

Q. 18. I ask you if it is possible for them to have had property 
without your knowing it? 

A. I always understood from this, that Mrs. Estudillo came to me 
for the money to live with—it was clear enough and sufficient proof 
to me that they had no other property. 

Q. 19. I ask you this question: Could they have had property 
without your knowing it? | 
A. They might have property ; I could not say. 
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Q. 20. In the judgment that you got against the Estudillos to 
foreclose your claim and to have the property sold did you not 
count in two and a half per cent. commissions ? 


—4 Mr. Bnooxs: I object to that; the judgment will speak for 
itself. 


A. I don’t think so. 


. 21. Mr. Wise: Did the judgment include the forty-nine thou- 
sand dollars with interest ? 
A. I don’t know anything about it. 
172 Q. 22. For what purpose did Mr. Nugent go to Sacramento; 
was it to attend the islature in order to prevent the 
— seat from being removed ? 
A. It was to prevent the removal of the county seat. 
Q. 23. What was he to do at Sacramento ? 
A. It had been thought proper by the lawyers to send him up. 
2. *. Was he to lay the matter beſore the Legislature in any shape 
or ſorm! 
A. Probably it was his duty to do all he could to prevent the re- 
moval of the county seat. 
Q. 25. How much money did you give Mr. Nugent to spend at 
Sacramento about this matter ? 


Obj. Mr. Brooxs: I object to that He has not said that he gave 
him any money to spend there. 


A. During all the time that he was at Sacramento that may have 
me me something like forty-eight hundred or five thousand dol- 
ars. 


Q. 26. Mr. Wisk: About how long was he there? 
173 A. He may have stayed about a month, but not much 
more than a month, I think. 

Q. 27. How much money did you send to Washington to get the 
patent returned ? 

A. It would be very difficult for me to remember that. I should 
be required to luok at the accounts. 

Q. 28. To whom was the money sent? 

A. By telegraphic transfers. 

Q. 29. To whom ? 

A. To the order of Mr. Nugent. 

Q. 30. Where was Mr. Nugent? 

A. At Washington. All the sums that were paid to Nugent, 
either at Sacramento or when he was in Washington, were approved 
by the lawyers. I have never paid a cent otherwise. 

Q. 31. Who was Mr. Williams that was spoken of in one of the 
exhibits which has been put in evidence? 

A. I think he was the one who was afterwards Attorney General. 
I think he was from Oregon. 

Q. 32. Was he Senator at that time? 
174 A. I really don’t know. 
Q. 33. Now, you say that you never informed Mr. Patter- 
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son that the forty-nine thousand dollars was included in the deed of 
trust, do you not? 

A. I don’t remember that I ever spoke to Mr. Patterson in refer- 
ence to it, except on the occasion that I have mentioned. 

Q. 34. What occasion was that? 

A. On the occasion of Nugent’s letter about the county seat. I 
spoke to Patterson about it once when it was the question about 
paying something to Nugent. I spoke to him about the time, on 
the occasion of the removal of the county seat, and I also spoke to 
him when I showed him the letter of Nugent’s about it. 

Q. 35. Are those the only two times you spoke to him? 

A. I don’t remember any other. 

Q. 36. Did you not keep Mr. Patterson and Mr. Felton informed 

as to the condition of the property ? 
175 A. I always informed Mr. Felton, and Mr. Felton commu- 
nicated it to Mr. Patterson. 

Q. 37. How do you know that he communicated it to Mr. Patter- 
son! 

A. Mr. Felton told meso. Mr. Felton often told me that he had 
told Patterson what I had told him. 

Q. 38. Why did he tell Mr. Patterson; do you know? Was it 
because he was interested or because he was attorney for anybody ? 
F — Because he was interested, and he was the attorney of the 
amily. 

Q. 39. You speak of Mr. Felton as being your counsel. Did not 
you have other counsel besides Mr. Felton at different times? 

A. Yes; I have had other lawyers. 

Q. 40. At the time this deed of trust was entered into did not you 
have other counsel besides Mr. Felton ? 

A. No; I had no other counsel. 

Q. 41. Did you not have other counsel that you were in the 
176 — — consulting about some things? 
No. 

Q. 42. Had nobody been your counsel but Mr. Felton up to that 
time since you had been in California? 

A. I have had other lawyers, but it was never like Felton. Fel- 
ton I considered as a friend. 

Q. 43. Was any writing given to you at the time the deed of trust 
was entered into showing that the forty-nine thousand dollars was 
1 T= after you were paid? 

Q. £4. My relations with Mr. Felton were such that I was satis- 
fied with his word. It was properly understood that the lawyers 
should all be paid after I was entirely paid. 

Q. 45. That is not an answer to the question. I ask you if there 
was any writing given at the time showing that the lawyers were to 
be paid after you were paid ? , 

A. 1 believe not, because my position with Felton was such 
177 —— — would have given me anything at any time if I had 
a im. 
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Q. 46. Did you have any notes or obligations from the Estudillos 
showing how much they owed you besides the deed of trust ? 

A. I have got accounts—I had about that. 

Q. 47. You had the note and mortgages belonging to the Hibernia 
Bank showing $218,372.12, did you not? 

A. I think have them at the office, but I don't remember. After 
they were released they must have been the property of the Estu- 
dillos and I don’t think I had them. 

Q. 48. Have you the notes and mortgages representing the 
$715,592.58—have you got them now, or did you ever have them? 

A. At the execution of the deed of trust all those were returned. 

Q. 49. Did you take a receipt from the Hibernia Bank for the 
payment of the $218,372.12 ? 

A. I have had several receipts for money I paid at different 

times. 


178 L. 50. You had receipts, then, for the payment of that full 


amount from the Hibernia Bank ? 

A. Certainly ; I had a release of the mortgages. 

Q. 51. Did you take a receipt from Ward for the payment of the 
hundred thousand dollars that you paid to him ? 

A. It must have been the family that tookthat. I could not have 
had a receipt and also a deed of trust. If I buy a piece of property 
and I 8 my money I don’t get a receipt, but I get the property. 

Q. 52. Did you pay Mr. Tobin the seventy-five hundred dollars 
and take a receipt 

A. All that must have been put in the account of the bank. 

Q. 53. That was a separate sum from the $218,372.12, was it not? 

A. It was a separate sum. The seventy-five hundred dollars were 
not paid by me to Mr. Tobin directly, but to the bank. 

54. With regard to the communication you had with | 
179 James L. Crittenden, was it all in writing? 
A. I always, when Mr. Crittenden came to the office to see 
me, I always referred him to Mr. Steinbach. 

Q. 55. Is that all the communication vou had with Mr. Critten- 
den—to refer him to Mr. Steinbach ? 

A. All the communication was in writing. 


180 Re- examination of Runoln Srernsacu (on behalf of re- 
spondent) by Mr. Bnooks: 


Q. 1. Mr. Steinbach, what is your business? 

A. I am in the real estate business. 

Q. 2. What relations have you had with Mr. Le Roy and the prop- 
erty in the trust deed described in the complaint here? 

A. I have had the management of his property since September 
or October, 1871. 

Q. 3. Did you occupy the same office or room with Mr. Le Roy 
prior to the date of that deed ? 

A. I did. 

A Were you present at any of the negotiations which led 
to it 
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A. In the month- of August and September, 1870, I several times 
was present when Mr. Felton and Mr. Le Roy — of this subject. 
Q. 5. Who was it that proposed the business 


181 Obj. (Objected to by complainant as immaterial.) 


A. Mr. Felton was very urgent that Mr. Le Roy should do this 
business—make this transaction. 

Q. 6. How long did these negotiations continue? 

A. I came back from the East at the end of July, 1870, and on the 
very day of my arrival Mr. Le Roy spoke to me on the subject and 
told me that he was considerably troubled about it, and told me 
that negotiations had been pending for some time—for how long I 
could not say. 

Q. 7. Well, did they continue from that time forward ? 

— that time they continued until the deed of trust was ex- 
ecuted. 

Q. 8. What was the cause of the delay? 


Obj. (Objected to by complainant as immaterial.) 


A. Mr. Le Roy did not want to advance any more money than 

he had advanced on the four mortgages which he held at that 
time. 

182 Q. 9. How often was Mr. Felton with him about this busi- 
ness? 

A. I could not say how many times Mr. Le Roy was in Mr. Fel- 
ton’s office about it, but I can remember three or four ocensions 
when Mr. Felton was in Mr. Le Roy’s office on this business when I 
was present. nd 

Q. 15. When was the first time that you heard mention of the 
forty-nine thousand dollars ? 


Obj. i to by complainant as incompetent, irrelevant, and 
immaterial. 


A. That was just about the time of the date of the deed of trust, 
within a few days of its execution, that the exact sum of forty-nine 
thousand dollars was mentioned. 

. 11. When did you first hear of the idea of including in this - 
trust the provision for the lawyers ” 

A. I can’t state precisely the date, but it was mentioned at the 
very first occasion that Mr. Felton spoke to Mr. Le Roy in my pres- 
ence about the trust deed or about the transaction. 
183 Q. 12. Will you repeat the conversation that took place on 
that occasion, as near as you can ? 


Obj. (The same objection by complainant.) 


_ A. Mr. Felton tried to explain to Mr. Le Roy the excellence of the 
investment which he urged him to make. He explained to him 
particularly the value of the San Leandro rancho and of the other 
ranchos that were to be transferred to him. He showed him, or 
ve him, a statement in detail of the lands in San Leandro made 
y Mr. Stratton. The valuation showed him that that ranch alone 
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would be sufficient to pay the advance which he was called upon to 
make. But Mr. Le Roy still hesitated. Then Mr. Felton told him 
that he certainly ought to be satisfied with the security, since he and 
the other lawyers interested were satisfied that the money that was 
owing to them from Estudillos would be paid after he, Mr. Le Roy, 

should be entirely paid, and that they were not likely to do 
184 that if they did not think the property was amply sufficient 

to pay both him and them, and, in fact, he said that he had 
no doubt that the Estudillos themselves would still have a good 
deal of property left after everybody was paid. 


Obj. (The same objection by complainant.) 


A. Mr. Felton tried to explain to Mr. Le Roy the excellence of 
the investment which he urged him to make. He explained to him 
particularly the value of tle San Leandro rancho and of the other 
ranchos that were to be transferred to him. Heshowed him or gave 
him a statement in detail of the lands in San Leandro made by Mr. 
Stratton. The valuations showed him that that ranch alone would 
be sufficient to pay the advance which he was called upon to make. 
But Mr. Le Roy still hesitated. Then Mr. Felton told him that he 
certainly ought to be satisfied with the security, since he and the 

other lawyers, were satisfied that the money that was owing 
185 to them from Estudillos would be paid after he, Mr. Le Roy, 

should be entirely paid, and that they were net likely to do 
that if they did not think the property was amply sufficient to pay 
both him and them, and, in fact, he said that he had no doubt that 
the Estudillos themselves would still have a good deal of property 
left after everybody was paid. ; 


Obj. (Answer objected to by complainant as not responsive to the 
question and asked to be strie cen out.) 


Q. 13. Was that subject recurred to in those conversations between 
that and the final settlement ? 

A. It was the great argument used by Mr. Felton in every conver- 
sation that he had with Mr. Le Roy in my presence on the subject. 
Mr. Le Roy was hesitating and afraid to go into it. Mr. Felton 
always used this argument, with other arguments, with regard to 

the sufficiency of the security over and over again, and he 
186 insisted particularly and repeatedly on this, that Mr. Le Roy 

ought to be satisfied with the securities, since they were satis- 
fied to have him paid entirely first before they could get a dollar. 

Q. 14. When did you take charge of the management of this trust 
property ? 

A. It was in September, 1871; the end of ** — 1871 ; about 
a year after the date of the deed of trust, when I made an agreement 
with Mr. Le Roy in reference to the management of the estate. 

Q. 15. Did you have any interviews with Mr. Felton then in re- 
gard to this forty-nine thousand dollars? 

A. I had. In examining the deed of trust and the property that 
Mr. Le Roy at that time had, the accounts and vouchers and other 
papers he had at that time, I did not see among the papers any 
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paper stating precisely the conditions of the forty-nine thousand 
dollars—in fact, no paper that showed that there was any 
187 part of the sum mentioned in the deed of trust that belonged 
to anybody but Mr. Le Roy. I thereupon made the remark 
to Mr. Le Roy that there ought to be such a paper ; that those who 
were interested in the forty-nine thousand dollars which did not be- 
long to him ought to have such a paper, and he himself ought to 
have a paper from them stating the conditions. He agreed with me, 
and I thereupon went to Mr. Felton and told him that I had found 
no such paper, and that there ought to be such a paper, and if there 
had not been one made it ought to be made then and there, and he 
then and there drew u 
Q. 16. Mr. Wisk (interrupting): Then and there drew up what? 
A. Drew up a letter which he proposed that Mr. Le Roy should 
sign, a draft of which I have here now. 
Q. 17. Mr. Brooks: Produce it. 
A. (Produces.) 
Q. 18. This is in Mr. Felton’s handwriting ? 
A. It is all in his handwriting ; done in my presence. 


188 Ex. 13. (The draft of the letter above referred to is put in 
13. evidence by respondent, and marked Respondent’s Exhibit 


Obj. Objected to by complainant as incompetent, irrelevant, and 
immaterial, as being after the trust deed was executed, as not being 
authorized by Messrs. Patterson or Wilson. 


Q. 14. Proceed with your answer. 

A. I then went to my office and made two letters of that letter 
and Mr. Le Roy signed them. 

Q. 15. How did you get the draft? 

A. Mr. Felton — me this draft and requested me to make two 
copies of it, have Mr. Le Roy sign them, and bring them to him. I 
did so. I went to the office, made two copies, had Mr. Le Roy si 
them, and brought them to Mr. Felton. One of them I left with 
him and the other he returned to me after writing the sentence 
which appears at the bottom, “ This is the true understanding about 
the above interests. John B. Felton. September 27, 1871.” 


Ex. 14. (The copy of letter last above referred to is put in evi- 
dence by respondent and marked“ Respondent’s Exhibit 14.”) 


189 Obj. (Objected to by complainant as incompetent, irrele- 
vant, and immaterial, as being after the trust Jed was exe- 
cuted, as not being authorized by Messrs. Patterson or Wilson, and, 
— as not being a copy of the original draft of letter Exhibit 
Q. 16. Was this letter, Exhibit 14, dated on the day that it was 
written and signed ? 
A. It was. 
Q 17. Did you in 1870 have a conversation with Lloyd Tevis on 
3 — gry oe of this forty-nine thousand dollars ? 
. I had. 
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Q. 18. What was that conversation ? 


Obj. (Objected to by complainant on the ground that the conver- 
sation is immaterial and irrelevant; that Mr. Tevis has no authority 
to act for anybody.) 


A. Mr. Tevis stopped me on the street one day in September, 1870, 
before I had taken charge of the management of the property, and 
asked my opinion as to whether it would be safe or profitable for 

him to buy the claim of forty-nine thousand dollars which was 

190 owned by some lawyers, as he said, and which was to be 

id out of the Estudillo estate after Le Roy had been paid. 

He told me that he had been applied to to buy that claim at a good 

round discount, and wanted to — what I thought of such an in- 

vestment. He mentioned at the time that John Nugent had come 

to him with it. I gave him my opinion at that time, which was not 

favorable; told him that unless the property was sold very soon, and 

at very good oe prices than I thought could be expected 
—there would not be property enough left to pay it. 

Q. 19. Did you have a conversation with Mr. Samuel Wilson and 
John Nugent in Washington, in 1873, on this subject ? 

A. I had. I conferred repeatedly with Mr. Nugent in reference to 
the matter of the patent of the Guadalupe ranch. 


Obj. (Conversation objected to by complainant as‘ incompetent, 
irrelevant, and immaterial.) . 


191 A. We both were trying to obtain that patent. One day I 
met Mr. Samuel Wilson—— : 


Mr. WisE: One moment. So far [as] the conversation goes I object 
to it as irrelevant and immaterial ; also as being subsequent to the 
execution of the deed. 


A. (Continuing.) I was in company with Mr. Nugent and met 
Mr. Samuel Wilson, and both myself and Mr. Nugent tried to in- 
duce him to help us as much as he could in the matter of the Guada- 
lupe patent. I gave him as my opinion that if the land which was 
at that time in dispute which was not covered by the old patent, 
and which was included in the new patent which we were trying to 
obtain, that if that piece of land were lost to the estate of the Estu- 
dillos I saw no chance whatever that he, Mr. Wilson, would ever 
get anything for his interest in the forty-nine thousand dollars ; that 
the property would not be sufficient to pay Mr. Le Roy, and 
192 consequently that he could get nothing. Mr. Wilson made 
no reply to that. Mr. Nugent only said that he had no 
doubt that there was plenty of property left, even if that was lost. 
Mr. Wilson then told us that he could not ibly stay in Wash- 
ington; he had to go back to New Vork; and we did not get his aid 
in that matter. 
Q. 20. Mr. Brooks: Did you have any conversation with Mr. 
Patterson in regard to that forty-nine thousand dollars ? 
A. Yes; what we generally called the lawyers’ fees, by which we 
meant ~ a thousand dollars, was several times alluded to 
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in conversation I had with Mr. Patterson, and I remember particu- 
ularly that, in connection with our discussions in reference to obtain- 
ing that patent of the Gaudalupe ranch, that I, in Mr. Le Roy’s in- 
terest, hesitated to arrange and to make the agreement with John 
Nugent to send him to Washington, an agreement by which Mr. 
Le Roy was to have paid a pretty large sum of money to Nu- 
193 gent; that Mr. Patterson on that occasion told me that if Mr. 
Roy did not wish to do that, let. him make over that piece 
of land which is in dispute there in the Guadalupe ranch, and we 
— take care of it and we will take it in payment of our counsel 
ees. 

Q. 21. After the trust deed was made what was Mr. Patterson’s 
connection with the business ? 

A. Patterson continued to act as counsel for the Estudillos. He 
was the person in San Francisco with whom I, who represented Mr. 
Le Roy, regularly and frequently consulted on all matters having 
reference to that estate. He advised me in reference to diawing up 
leases or making contracts in reference to the land. In fact I kept 
him constantly informed, so as to have his approbation of all that 
was being done in and about that estate. 

Q. 22. Were his a of advances for payments generally in 
writing or by parole 

A. They were for the first two or three years in writing. 
194 Before Mr. Le Roy would pay any large sum he would have 
Mr. Patterson approve the payment of it in writing. 

Q. 23. How? 

A. Generally by writing the word “ Correct,” and signing his name 
to it on the bills that were to be paid. 

Q. 24. How often did you converse with him in respect to matters 
of the trust ? 


A. Up to the time of the commencement of the foreclosure suit of 


Le Roy against the Estudillos I made it a practice tusee him weekly, 
and sometimes, on certain occasions, daily. 
Q. 25. Did Mr. Felton intervene in these matters at all? 


A. He did not intervene in them ; he did not pay attention tothe - 


details except when payments of large sums were to be made, and 
then either Mr. Le Roy or myself consulted with him about it. 
Q. 26. Did any one up to the time of the reference in the case of 
Le Roy against Estudillo ever rome yr | claim, to your knowl- 
195 edge, that the forty-nine thousand dollars was to, be paid pro 
rata, or that anything was to be paid on it until Le Roy was 
paid in full? | 


A. No one ever made any suggestion that that claim should be | 


paid oe rata. It was only at the reference, or during the reference, 
that Mr. James L. Crittenden ever spoke to me. is theory was 
that it should be paid pro rata. I frequently had conversations with 
Mr. Felton and Mr. Patterson, and incidentally that forty-nine thou- 
sand dollars would be alluded to, but it was always perfectly under- 
stood, and it was not subject to any question, and no doubt was ever 
expressed that that forty-nine thousand dollars would not come 
after Le Roy should be entirely paid. Whenever it was alluded to 
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at all it was treated as a matter of course, and it was not in fact 
mentioned; it was treated as a matter of course. We all knew it; 
it was not mentioned in so many words, and it was after writing that 
letter of Mr. Le Roy’s, of the 27th of ber, 1871, that I 
196 knew exactly how the matter stood. There never was any 
question made and there was no occasion to make any ques- 
tion. 
Q. 27. Who filed the bill in Le Roy against Estudillo and others? 
A. Mr. Felton was of counsel. I think the bill was filed in the 
name of Newhall & Carsons, as attorneys. It was drawn up under 
the supervision of Mr. Felton. I had frequently occasion to see him 
about it at that time. 
Q. 28. Do you know who appeared for the defendants there ? 
A. Mr. Patterson at first appeared for the defendants. 
Q. 29. Did you have any conversation with John Nugent in re- 
gard to this forty-nine thousand dollars and the time and manner 


of its payment? 


Obj. n to by complainant as incompetent, irrelevant, and 


im materia 
A. Yes; had several conversations. 
Q. 30. Is he alive or dead? 


A. John Nugent is dead. oe 
Q. 31. What were those conversations ? 


Obj. (The same objection by complainant.) 


A. The first conversation I had with him was when he was 

197 trying to sell that claim, as I incidentally found out after- 
wards from conversation with Mr. Tevis; he was trying to 

sell it to Mr. Tevis. And he and I discussed the chances of his being 
able to sell it or have it discounted at anything like fair terms, or 
terms that he could accept. We then very fully discussed the na- 
ture of the claim. He was particularly familiar with this, that this 
forty-nine thousand dollars could only be paid if there was sufficient 
roperty there to pay Le Roy first, and should only be paid after 
1 Roy was entirely paid. I always thought, I felt convinced in 
my mind, do now, that he had a part of that forty-nine thousand 
dollars, and that he had a part of the twenty-five thousand dollars 


which Mr. Felton was to have. 
Obj. (Answer objected to by complainant as irresponsive, and 
moved to be stricken out.) 


Q. 32. Can you relate the conversation you had with Jobn Nu- 
gent following your interview with Mr. Tevis? re 
A. can’t fix that exactly in my mind. John Nugent and I 
198 were thrown togethersooften after that that time, because it was 
just about that time that I took the management into my 
hands, that it would be difficult and impossible for me to say — 
cisely when it happened and what happened then; but this I re- 
member, that he tried to impress me with the belief that there would 
be property enough, after paying Le Roy and after paying the claim 
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of forty-nine thousand dollars, to leave the Estudillos still rich ; that 
one of the ranchos, meaning the San Leandro and Guadalupe 
ranchos—either one of the ranchos would be sufficient to pay off 
the whole indebtedness of the Estudillos. ; 

Q. 33. Was he at that time connected with the business of the 
rancho: and, if so, how? 

A. He was left the attorney-in-fact of the Estudillo family. He 
took particular charge of the Guadalupe rancho and went there very 
frequently ; went there with the surveyor who subdivided the rancho 
— 3 negotiations for sales or leases of the land in that 

rancho. 
199 Q. 34. Did you converse with him offering to sell this forty- 
nine thousand dollars—to negotiate it ? 


Obj. (Objected to by complainant as incompetent, irrelevant, and 
immaterial.) 


A. He spoke to me about it and tried to convince me that the 
lawyers ought not to lose a great deal; that it was a good security 


after all; thut they ought to get money on that without losing 


much, and that he was particularly anxious to have that done, be- 
cause then he and the Estudillo family would get something—the 
lawyers would let them have a part of what they got for the assign- 
ment of that forty-nine thousand dollars—and he seemed to be very 
unxious indeed to bring that about. 

Q. 35. Have you examined the records of Alameda county and 
—" the particulars of the mortgages which where held by Le 

* 

A. I have. 

Q. 36. Have you that memorandum ? 

A. . — is the memorandum of that (exhibiting memoran- 

um). 
200 Q. 37. Is this a correct abstract from the records of those 
mortgages ? | 
A. It is. 
Ex 15. (Respondent puts in evidence the abstract last above re- 


ferred to, marked “ Respondent’s Exhibit 15.”) 
Obj. (Objected to by complainant as irrelevant and immaterial.) 


Q. 38. Was there any note or anything in writing given to show 


the advances made by Mr. Le Roy for which he held this deed as se- 
curity other than the deed itself? 
A. No; not that I am aware of. 


Continued until to-morrow, 10th instant, at 10 o’clock a. m. 


Tuurspay, February 10, 1881. 


Present: Mr. Wise, solicitor for complainant; Mr. Brooks, solic- 
itor Mr respondent. 


Cross- examination of Rupo_r# Srernpacu by Mr. Wise: 


201 Q. 1. Are you interested personally in defeating this suit ? 
A. Iam not. My contract with Mr. LeRoy excluded all 
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interest in the forty-nine thousand dollars. The contract which I 
made with him in 1871,when I took the management of the Estudillo 
property, especially excluded all the forty-nine thousand dollars. I 
ave no interest whatever in this suit. 

Q. 2. If the complainant in this case should succeed in getting a 
part of this property, would you be a loser thereby ? 

A. Ishould not lose or gain anything at all. 

Q. 3. Is your contract with reference to this property in writing— 
the property mentioned in the trust deed ? 

A. It is. 

Q. 4. Where is it? 

A. I have it at home. 

Q. 5. I would like to see it. 

A. I will show it to you. 

Q. 6. Prior to 1871 were you interested or connected with Mr. 
LeRoy in this business ? 

A. No, sir; that is, in this Estudillo business. 
202 Q. 7. When did you first become interested ? 
A. From the time that I made the contract. It was first 

spoken of about the end of September or the beginning of October, 


1871. 


Q. 8. At once you commenced to investigate to see how the matter 
stood, as I understand you ? 

A. My contract with Mr. Le Roy is dated in the beginning of Oc- 
tober. It was before I signed my contract with him that I investi- 
gated the condition. 

Q. 9. Was this letter that Mr. Le Roy addressed to Mr. Felton, 
that was dictated by Mr. Felton, signed before you made your agree- 
ment with Mr. Le Roy ? 

A. It was. I should like to refer to my contract. My impression 
is that the contract is dated in the beginning of October, and if it is 
then this letter of Mr. Le Roy’s, and Mr. Felton’s signing it also, 
was done before my contract was signed. — to a copy of con- 
tract.) My contract with Mr. Le Roy was dated on the 23d of Oc- 

tober, 1871. 
203 Q. 10. Do you know why the name of Mr. Le Roy and the 
writing by Mr. Felton bear a fresher look than the body of 
the letter? 

A. I am not aware that it bears a fresher look. I have already 
sworn that it was signed on that day; that Le Roy signed it on that 
day and Mr. Felton (after examination of Exhibit 14). No, sir; it 
shows that it is written in different ink from the body of the letter. 
I wrote the body of the letter and Mr. Le Roy signed it, evidently 
with different ink from that in which I wrote the body of the letter, 
and Mr. Felton’s writing is also writ-en in different ink from what 
I used in writing the body of the letter. 

Q. 11. Where did you write the body of the letter for Mr. Le Roy 
to sign? 

4 I wrote it in Mr. Le ＋ office. f 

Q. 12. Where did Mr. Le Roy sign it? 

A. In his office. 
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Q. 13. That would be the same ink, would it not! 

A. No, sir; not necessarily. One is written with copying 
204 ink and the other is written in common ink, I should judge. 
I have no doubt that was so. | 

Q. 14. Is that the only explanation you can give? 

A. That is all I can say about it. 

Q. 15. Now, is the body of this letter in your handwriting? 

A. The body of the letter is in my handwriting, the signature of 
Mr. Le Roy is in Mr. Le Roy’s writing, the writing of Mr. Felton is 
in Mr. Felton’s writing, and the signature also, and the date of it, 
and I saw them both sign that on that day—that is to say, on the 
23d of September, 1871—and I have had occasion to show that letter 
through the last seven or eight years several times to different par- 
ties, and to you in particular. 

- @Q. 16. You knew at the time that Mr. Felton signed this that Mr. 
Wilson and Mr. Crittenden and that Mr. William H. Patterson was 
interested, did you not? 
A. I simply copied what Mr. Felton had written out for 
205 me. At the time it was signed [I] of course learned the par- 
ticulars as they are stated in that letter. I did not know the 
particulars before. I only knew before that forty-nine thousand 
dollars did not belong to Mr. Le Roy, but that Mr. Felton had to 
say all about that, and to designate to whom that forty-nine thou- 
sand dollars was to be paid if it ever was to be paid. 

Q. 17. From whom did you learn that the — thousand 
dollars belonged to other parties? 

A. From Mr. Felton and Mr. Leroy, in conversations which they 
had several times in our office to- together in my presence. 

Q. 18. Now, I will repeat the question: At the time that you got 
Mr. Felton to sign that memorandum at the bottom did you not 
know that Messrs. Wilson and Crittenden were interested, and Mr. 
eam H. Patterson was interested, in that forty-nine thousand 

ollars? 


A. I certainly knew it, because I wrote the letter myself; it was 


Mr. Felton’s draft of the letter which I copied. 
206 Q. 19. You were personally acquainted with William H. 
Patterson and also with Messrs Wilson and Crittenden, werc 
you not? 2 
A. I was not at that time acquainted with Crittenden and Wilson, 
but I was acquainted with William H. Patterson; I may have seen 
Crittenden and Wilson. 


. 20. Where was Mr. Felton’s office at the time this was signed? 


A. I think it was already at the corner of Clay and Montgomery 
streets at that time, but I am not sure about that. | 

Q. 21. Where was Mr. Patterson’s office at that time? 

A. I think it was in Sacramento street, where it is now. 

. 22. Where was Mr. Wilson’s office at that time? i 

A. I never knew where Wilson’s office was; I can only remember 
that there was the office of Wilson & Hoge, in Montgomery block, 
years ago, but I never had any occasion to go to their office nor to 
Crittenden and Wilson’s office. 
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207 Q. * Was not Wilson's office at that time on California 
street 

A. I can’t say; it may have been. 

Q. 24. How far from Felton’s office was Patterson’s ? 

A. About two blocks. 

Q. 25. How far from Felton’s office was Leidesdorff street, corner 
of California? | 

A. About three blocks. 

Q. 26. Was there any suggestion made at the time by you or by 
Mr. Felton that Mr. Patterson, Mr. Wilson, and Mr. Crittenden 
ought to sign this paper? 

A. I suggested that to Mr. Felton myself; he said that he would 
take care of that; there was no necessity for it,as he had entire 
charge of all that business. 

Q. 27. Did you see Mr. Wilson, Mr. Crittenden, or Mr. Patterson 
if that was correct ? 

A. I did not. 

Q. 28. Did you ever tell either of them that you had this paper? 

A. No, sir. 

Q. 29. Your object in getting this paper was to put Mr. Le Roy 

in a safe position 
208 A. No, sir; it was to establish in ae the condition of 
the forty-nine thousand dollars both for Mr. Le Roy’s sake 
and for the sake of those who were interested in the forty-nine thou- 
sand dollars. 

Q. 30. If your object was to give those who were interested a 

per showing their interest, why did you not give Mr. Patterson, 

r. Wilson, and Mr. Crittenden a copy? 

A. I gave it to all of them in giving it to Mr. Felton. The letter 
is addressed to all of them. In handing the letter—that is, the 
duplicate of the letter—to Mr. Felton I considered I handed it to 
all of them. 

Q. 31. When you had the interview with Wilson in Washington, 
as you have spoken of, did you tell them then the character of the 
interest that he had or mention this letter to him ? 

A. No, sir; I simply mentioned to him, assuming that of course 
he was-perfectly familiar with the letter and with his interests and 

e the nature of them, that if Le Roy should lose the land in 

209 dispute, the Guadalupe ranch, that, in my opinion, they, the 

lawyers interested in the forty-nine thousand dollars, would 

not get anything. Mr. Wilson made no reply in reference to that; 

he only said that he had no time to attend to that business which 

he proposed he should help us, at Washington, with; that he had 

to go to New York; that he had to go to New York that very 
evening, I think he said. 

Q. 32. Has Mr. Le Roy kept any books showing amounts of money 
paid about this ranch and this trust? 

A. Certainly. 

Q. 33. Do those books show any payments to Mr. Felton at any 


time since that? 
A. Mr. Le Roy and Mr. Felton had several transactions together; 
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Mr. Felton occasionally borrowed money, and Mr. Felton and Mr. 
Le Roy were inte in some speculations— for instance, in a city 
gas company, where Mr. Le Roy advanced the money; they were 

also interested together in land in the San. Pablo ranch, 
210 where Mr. Le Roy advanced the money, and in that way 

they had a number of transactions together in the course of 
the last eight years or more. 

Q. 34. Gutside of those business transactions that they had to- 
gether do Mr. Le Roy’s books show any payments to Mr. Felton of 
any sums of money ? 

A. None whatever; that is too general, I find. Mr. Felton, I 
recollect, occasionally borrowed money from Mr. Le Roy, and to 
some extent what he may have borrowed from him would appear 
on Mr. Le Roy’s books, and also the sums that he repaid to him. 

Q. 35. Do you know now, generally, how Mr. Le Roy’s books show 
the state of the accounts between Mr. Felton and Mr. Le Roy—is 
Felton indebted to Le Roy a large amount of money? 

A. Felton, when he died, was indebted to Le Roy in a pretty large 
sum of money according to the accounts; but Le Roy held at that 

time and has now, as security, a large amount of property in 
211 the San Pablo ranch, which, when realized, will probably 
more than pay that debt. 

Q. 36. How much was Felton indebted to Le Roy; was it an 
amount greater than Felton’s interest in this forty-nine thousand 
dollars with the interest on it? 

A. That is impossible for me to tell without looking at the account. 
I never had the slightest interest in that account, and paid no atten- 
tion to it. It is only incidentally that I ever knew anything about 


it. 

Q. 37. Iam merely asking you, generally, whether it would be 
about as much as Felton’s interest in the forty-nine thousand dollars, 
with interest, or whether it would be more or less. I want to get a 

eneral idea. I am speaking about the amount Felton owed him. 
ould it absorb all of his interest in the forty-nine thousand dollars 
with the interest thereon ? 
A. I have already stated that the San Pablo ranch, which 
212 Le Roy holds as security for Felton's debt, I believe will more 
than pay that debt. % 

Q. 38. Well, outside of securities that he held in his hands, did 
Felton owe Le Roy an amount that equaled Felton's interest in the 
forty-nine thousand dollars ? 

A. Please state what Felton’s interest in the forty-nine thousand 
dollars was that you refer to. 

Q. 39. Don’t you know what the letter was that Mr. Le Roy ad- 
dressed to Mr. Felton ? 

A. I don’t know at what time; it would require calculation; 
twenty-five thousand ; interest from the first of March, 1870, to date , 
I don’t know what date you mean. 

Q. 40. I mean the date of Felton’s death. 

A. When did he die? | 
Q. 41. In 1877. 
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A. Very well then; let us calculate the interest at one and one- 
— per cent. on twenty-five thousand dollars from the first of 
tober, 1870, to the day of his death, and you are as well capable 
to figure that as I am. 
213 Q. 42. Were any loans made to Mr. Felton by Mr. Le Roy 
after this deed of trust was executed ? 
A. I don’t know that without referring to the accounts. 


Mr. Brooxs: I don’t think you have any right to testify to the 
contents of those books. Matters within your knowledge you have 
a right to testify to. 


A. Well, I have stated that I don’t know without looking at the 
accounts. 


Mr. Brooks: I advise the witness that he has no right to testify 
ws — which he merely knows from inspection of Mr. Le Roy’s 
8. | 


Q. 43. Mr. Wise: Now, your connection with this transaction 
commenced with your investigations prior to entering into the con- 
tract yourself with Mr. Le Roy in 1871. Is that correct? 

A. My direct connection with the estate of the Estudillos com- 
menced from or 1871. * 

Q. 44. You knew nothing prior to that time as to the fact 
214 of the forty-nine thousand dollars being included in the deed 
of trust for the benefit of these other parties ? 

A. On the contrary, 1 knew all about it. 

Q. 45. When did you first know that? 

A. I knew it from the conversations, during which I was present, 
between Le Roy and Felton, during the months before the execution 
of the deed of trust. 

Q. 46. Those two months were September and August? 

A. August and September, 1870. 

Q. 47. Then you heard Mr. Le Roy and Mr. Felton talk the matter 
over during those two months? 

A. Yes, sir; several times. 

Q. 48. Did you know at that time that forty-nine thousand dollars 
was to go into this deed of trust for the benefit of those lawyers? 

A. I knew at that time that about forty thousand dollars was to 
go into the deed of trust for the benefit of these lawyers. The exact 
sum of forty-nine thousand dollars was only settled within the last 

few days before the execution of the deed of trust. 
215 Q. 49. Did you see the deed of trust before it was signed? 
A. I did not. 

. 50. When did you first see the deed of trust? 

A. As soon as Mr. Le Roy got it into his hands after it had been 
recorded. 

Q. 51. About what time was that? 

A. That was within a month after its execution. 

Q. 52. Did you read it then ? 

A. Yes, sir; and I remember even that I made some remarks 
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about it to Mr. Le Roy, and stated to him that there was some con- 
ditions in it which I did not like. 


Mr. Brooxs: Confine yourself to answering questions. 


Q. 53. Mr. Wise: Did you tell Mr. Le Roy at that time or did 
you observe that there was no difference expressed. in the deed as to 
the different items that were to be paid? 

A. I did not. | 

Q. 54. Did you not observe that the deed of trust did not provide 

that the payment of the forty-nine thousand dollars was to 
216 be sane in payment to any other claim? 
RYT made no observations to Mr. Le Roy about that at that 
time. 

. 55. Did you observe it in the deed ? ; 

A. There is nothing in the deed that is mentioned of the forty- 
nine thousand dollars. 

Q. 56. You said in your direct examination that it was a great 
argument with Mr. Felton on all occasions that they were to be paid 
last—that is, the lawyers were. Was that the principal reason that 
he gave to Mr. Le Roy for entering into the arrangement ? 

A. That was his argument to show to Mr. Le 5 that the law - 
yers had confidence in the estimate of the value of the property on 
which he was asked to advance money. 

Mr. Brooxs: Answer the question. 

A. It was not the principal reason. 

Mr. WisE: Was it stated by Mr. Felton, in any of those inter- 
views which you say you heard, that the deed of trust was to show 
5 that they were to be paid last? 


A. No, sir. 

Q. 57. Did Mr. Le Roy or yourself know at that time 
that is, prior to the deed of trust that Mr. Crittenden and Mr. Wil- 
son and Mr. Patterson would be interested in the sum that was to 
go into the deed of trust for lawyers ? 

A. I, for one, did not know, and I am quite sure that Mr. Le Roy 
did not know, because it was never mentioned in my presence, either 
by Mr. Felton or Mr. Le Roy. 

Q. 58. When did you first learn that anybody else but Mr. Felton 
was interested in that? 

A. I first learned it positively when Mr. Felton wrote the draft of 
that letter which I have already referred to. 

Q. 59. What do you mean by learned it positively ? 

A. That is, I learned the details of it; the exact sums. 

bn * Then you did know prior to that that others were inter- 
ested ? 

A. Certainly. 

Q. 61. Did you know that others were interested prior to 


218 the deed of trust being executed; not how much, but that 


they were interested ? 
A. Yes; because I heard Mr. Felton speak about the others. 
Q. 62. And Mr. Le Roy knew it too? 
A. Evidently. 
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Q. 63. And you and Mr. Le Roy buth knew that Crittenden and 
Wilson and Patterson were interested, but without knowing the ex- 
act sums prior to the deed of trust 3 executed ? 

A. I can’t say now whether either Mr. Le Roy or I knew that, 
but my impression is that I considered at the time that it was so. 

Q. 64. You knew it from the conversations that passed between 
Mr. Felton and Mr. Le Roy in your presence, did you not? 

A. If I knew anything it was from those conversations, but I 
can’t remember now whether the names of those lawyers that you 
have mentioned were especially mentioned by Mr. Felton or whether 
I had previous notice of the lawsuit pending between Ward and 

the Estudillos. 
219 Q. 65. You stated in your direct examination that you 
kept Mr. Patterson always informed as to the state of the 
matters after your connection with it. Why did you keep him in- 
formed ? 

A. He was the counsel of the Estudillo family and in fact held a 
power of attorney from them, and he it was to whom I had to apply 
for advice in matters that referred to the Estudillo family or in 
which they were interested. 

Q. 66. Did you keep him informed because he was interested per- 
— as counsel for the Estudillos? 

A. No, sir; that was not the reason. The reason was the one 
which I have already stated. 

Q. 67. In your direct examination yeu stated that no one ever 
made any suggestion that the forty-nine thousand dollars was to be 
paid pro rata with the amount due to Mr. Le Roy. Can you give 
the exact language that you have heard with reference to that? I 

| am not asking you to give it, Mr. Steinbach; I know you 
220 cannot give it; all I expect to get is that you will say that 
you cannot give it unless you can. 

A. Of course I can’t give any exact language. 

Q. 68. Your testimony, then, was an inference in your own mind 
from what you had heard rather than pretending to give any exact 
statements that had been made; is that correct? 

A. No, sir; it was more than that, because both with Mr. Le Roy and 


with Mr. Felton the question of security was after{ wards] discussed by 


me, and Mr. Felton particularly spoke of his chances of getting his 
money, and particularly when Mr. Felton told me that Mrs. Critten- 
den had applied to him to buy her interest in the forty-nine thou- 
sand dollars. Mr. Felton at that time asked me whether it was safe 
for him to pay two thousand dollars for that interest,and I told him 
that I did not think it was safe; so necessarily we must have spoken 
of the circumstances, although it was not necessary for either 
221 Mr. Felton and myself or Mr. Patterson and myself to distinctly 
state so, because we all knew perfectly well how the condition 
was. 
Q. 69. Was that the only conversation that you have ever had 
about that matter that you remember of? 
A. Do you mean the one Mr. Felton had with me about Mrs. 
Crittenden’s application to buy her out? | 
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Q. 70. No; about the pro rata. 

A. I never, with Mr. Felton or Mr. Patterson, spoke of any pro 
rata payment—never. It was only the son of Mrs. Crittenden who 
first suggested to me that he had atheory that he could make Mr. 
Le Roy pay pro rata; that was the first time at all that any pro 
rata payment was mentioned to me. 

Q. 71. That was the year 1877, was it? 

A. It was either in 1877 or 1878. 

Q. 72. That was the first time, then, that a pro rata had ever been 
mentioned that you are aware of? 

A. By an y; yes, sir. 

Q. a, Was it ever mentioned afterwards that you semem- 

r o 
222 A. I think it was mentioned by Mr. Patterson in his exami- 
nation in this case, wasn't it? I don't remember. 

Q. 74. Mr. Steinbach, do you know where William H. Patterson’s 
deposition was taken? — 

A. Yes, sir; I was present. 

Q. 75. Where was it? 

A. On the San Pedro ranch. 

Q. 76. How far from San Francisco? 

A. I don’t know; about twenty miles from San Francisco. 

Q. 77. The way you get there is by a very sandy, disagreeable 
road, is it not, from the school-house station ? 

A. I think it is a very pleasant drive to that place. 

Q. 78. The road is very sandy from the school-house station for 
several miles, is it not, and are you not compelled to go in a walk ? 

A. In the summer time it is sandy in some places, and driving 
rapidly may not be as easy as it would be in the winter. 

: =" You were here yesterday when Mr. Le Roy was exam- 
ined ? 


A. I was. 
Q. 80. You acted as interpreter ? 
223 A. I did. 


Q. 81. Do you know whether the lands included in the 
deed of trust have depreciated in value to any very great extent 
since the deed of trust was given ? 

A. Certain properties have depreciated considerably in value. 

Q. 82. Which properties have depreciated ? 

A. The Guadalupe ranch, for instance, appreciated considerably 
after the deed of trust was executed, and it has depreciated since 
very considerably, and the San Leandro ranch, which has been esti- 
mated to be worth four hundred dollars per acre, never was worth 
that either at that time or since. 


(Continued until Saturday, 19th instant, at 10 o’clock a. m.) 


SaTurDAY, February 19, 1881. 


(Further continued by consent until Wednesday, March 2, 1881, 
at eleven o clock a. m.) 
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224 Wepnespay, March 2, 1881. 
Present: Mr. Wise, solicitor for complainant; Mr. Brooks, solici- 
tor for respondent. 


Examination-in-chief of Eywarp J. M. ARMSTRONG (a witness 
on behalf of respondent) by Mr. Brooks: 


1 reside in this city? 
o. 
7 You are upwards of twenty-one years of age? 

am. 
3. What is your business? 
Clerk in the office of B. S. Brooks. 
4. Did you, at my request, take an abstract of the answer filed 
1 of Estudillo against Ward? 

id. 

5. Is the document which you now produce such abstract? 
6 


in 


Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
th 
A. 
28.1 
A. It is. 
2 . Is it a correct and faithful abstract of the answer referred 
to! 
A. It is. 

Ex. 16. (The abstract above referred to is put in evi- 
225 dence by respondent in the place and stead of the original 


record, marked Respondent’s Exhibit 16.”) 


Cross-examination by Mr. W1sE: © 


Q. 1. From what did you make this abstract ? 
A. I made it from the original on file in the office of the clerk of 
the late district court of Alameda county. 
Q. 2. How did you make the abstract ? 
A. I took the complaint, and I took also the original answer on 
file, and I looked to see what was denied in the answer, and then I 
ut in: “Here follows a denial of the allegations in the complaint, 
ine so and so, page so and so, to line so and so, page so and so;” 
then I went on and took the original matter which was set up in 
the answer, and put a short abstract of that into the document. 
Q. 3. Does this document show every material thing that 
226 was denied and every affirmative matter that was set up in 
the answer? 
A. Yes, I believe it does. 
Obj. (The introduction in evidence of the abstract above referred 
to is objected to by complainant as incompetent, irrelevant, and im- 
material; but complainant consents that the said abstract shall be 
taken and used in this case with the same force and effect as the 
original answer would have if introduced.) 


Redirect examination by Mr. Brooks: 


Q. 1. What other proceedings are there in the case of Estudillo 
against Ward? 
A. The proceedings are very long and the papers are very numer- · 
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ous, and they consist to a great extent of accounts by the receiver— 
very numerous accounts. 

Q. 2. There was no trial of the case itself on the issues joined ? 

A. No, sir; there was some trial or some proceedings as to 
227 the receiver’s accounts, but upon the main issue joined there 
was never any trial. 

Q. 3. But there was an order of dismissal ? 

A. Yes, sir; of which this which I now produce is a certified 
copy. 

Ex. 17. (The said certified copy of the order of dismissal of the 
ease of Estudillo vs. Ward, above referred to, and discharge of re- 
ceiver's sureties is put in evidence by respondent and marked Re- 
spondent’s Exhibit 17.”) 7 


Q. 4. All the other proceedings, I understand you, Mr. Armstrong, 
relate to the receiver and his accounts ? 

A. Yes, sir. 

Q. 5. On the paper now produced, and being a printed copy of 
complaint, explain changes made in it in red ink. 

A. The red ink changes are those which were made in the amended 
— the additions which were made in the amended com- 

aint. 
1 Q. 6. Without the red ink it is a copy of the original complaint ? 

A. It is a copy of the original complaint. 


228 Q. 7. As changed in red ink it is a copy of the amended 


complaint? 
A. Yes, sir. 


Ex. 18. (The copy of amended complaint in the case of Estudillo 
vs. Ward, above referred to, is put in evidence by the respondent, 
and marked Respondent's Exhibit 18.”) 

Obj. (Objected to by complainant as incompetent, irrelevant, and 
immaterial; but complainant interposes no objection, upon the 
ground that the copy is not certified.) 


Q. 8. What is the paper now shown you? 
A. It is a correct abstract of the proceedings in the case of the 
Hibernia Savings and Loan Society rs. John B. Ward et al. in the 
third judicial district court — Alameda county. I compared this 
with the papers on file in the clerk’s office, and it is correct. 


Ex. 19. (Respondent puts in evidence the abstract last above re- 
ferred to, marked “ Respondent’s Exhibit 19.”) 

Obj. (Objected to by complainant as incompetent, irrelevant, and 
immaterial; but complainant consents that the said paper shall be 
taken and used in this case with the same force and effect as the 
original record would have if introduced.) 


229 ~=Re-examination of Rupol n SternBacu (on behalf of respond- 
ent) by Mr. Brooks: 


Q. 1. What are these two statements now shown you? 
A. The first is a statement showing the amounts received to the 
credit of the judgment in the case of Le Roy vs. Estudillo et al. and 
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the amount of the deficiency. The second is a statement showing 
the amount received by Theodore Le Roy upon the judgment in the 
case of Le Roy vs. Estudillo and others and the amount of the defi- 
ciency on the amount due him personally. 

Q. 2. Are those two statements correct’ 

A. They are. 

Q. 3. Made up by yourself? 

A. Made up by myself. 


Ex. 20, Ex. 21. (Respondent puts in evidence the two statements 
above referred to, marked, respectively, Respondent's Exhibits 
20 and 21.7“ 


230 Q. 4. At the time of the making of the trust deed was all 
the land in possession of the grantors and did it all come 
into Mr. Le Roy’s possession as trustee? 
A. It was not entirely in possession of the grantors and did not 
come entirely into Mr. Le Roy’s possession, as trustee, when the trust 
eed was made. 
_ Q. 5. What property was that that you referred to as not being 


in I of the grantors? 
That was a large part of the Guadalupe rancho. It was not in 
possession of the grantors at the time the deed was made. 

Q. 6. Did Le Roy obtain possession ; and, if so, how ? 

A. Mr. Le Roy afterwards obtained possession after suit in eject- 
ment in the United States circuit court. 

Q. 7. Did he institute a suit? 

A. He did. 

Q. 8. After the trust deed was made? 

A. After it was made. 

Q. 9. Who was his attorney in that suit? 

A. Mr. Patterson was the attorney in the suit, and I think 
231 Mr. Felton was counsel. The suit was Le Roy vs. Clayton et 
al. There was also a suit of Le Roy vs. Jamison and others. 

Q. 10. What property did that concern ? 

A. That concerned a large part of the Guadalupe rancho. 

Q. 11. Was Mr. Patterson attorney in that suit also ? 

A. Yes; Patterson and Felton were the attorneys in that suit. 

Q. 12. we 7 Le Roy recovered judgment in those suits and 
possession of the property! 

A. He did. ci 075 

Q. 13. Did Mr. Le Roy pay Mr. Patterson for that business; and, 
if so, how much ? 

A. Mr. Le Roy paid Patterson five thousand dollars after the suit 
of Le Roy vs. Jamison was terminated on account of his services in 
that suit and other services rendered to him as trustee for that 
property. ; i 

Q. 14. Has all the property which was conveyed to Le Roy in 
trust been sold by him? 

A. Yes; it has been sold. 
232 Q. 15. Are the results of these transactions shown by these 
two statements which you have last produced ? 


A. Yes, sir. 
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Recross-examination of Ropol n SrRIX ACH by Mr. Wise: 


Q. 1. From what did you make up these two statements? 

A. I made them up from the originals—that is, I started with the 
amount found due by the decree and the amount of the judgment, 
and I calculated the interest, and I deducted the amounts which 
were received by the plaintiff from the commissions. The proceeds 
of sales—all from the official papers on file in the case. 

Q. 2. When you say you calculated the amount from the decree 
what decree do you mean? 

A. The decree in the case of Le Roy vs. Estudillo—the foreclosure 

suit. i 
233 Q. 3. The item “claim of lawyers, forty-nine thousand dol- 
lars,” which you have here in one of these statements, was a 
claim of Felton, Patterson, Wilson, and Crittenden, was it not? 

A. Yes; that is the claim of these three lawyers. 

Q. 4. And the interest you have calculated on it is up to the time 
of the judgment? | 

A. Yes, sir. 

Q. 5. Mr. Le Roy’s commissions, which are included in the judg- 
ment, those are mentioned in a clause of the trust deed; do you 
know which ? 

A. No; it is oneof the clauses of the trust deed in which Mr. Le 
Roy was allowed a commission. 

6. You calculated the interest on the amount due Mr. Le Roy 
personally from January 10, 1879, the date of the first sales by the 
commissioners ? 

A. Yes, sir. 

Q. 7. Did Mr. Le Roy buy all of this pro rty at the sale? 

A. Yes; Mr. Le Roy was purchaser of all the property sold by the 

commissioners. 
234 Q. 8. Does he own it now? 
A. Partly—that is, the greatest part of it. 


Redirect examination by Mr. Brooks: 


Q. 1. Mr. Steinbach, what means other than such are usually em- 
loyed by the sheriff for giving notice of sales did you employ on 
half of Mr. Le Roy in that case of Le Roy vs. Estudillo? 

A. Mr. Le Roy had notices of the sale posted in a great many 
places, both on the San Leandro rancho and the Guadalupe rancho, 
and also on the Cosmali rancho. 

Q. 2. Did you direct those notices to be posted? 

A. I directed them to be posted. 

Q. 3. Where did you direct them to be posted ? 

A. I should have said that I had them also posted in several 

laces in Oakland and in several places in the town of San 

235 uis Obispo and in several places in the town of Santa Bar- 
bara and iu some of the settlements or towns in the neigh- 
borhood of each of those ranchos; I directed them to be at 
the post office in each of those places that I have named; at the 
court-house doors of Oakland, Santa Barbara, and San Luis Obispo ; 
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at numerous hotels and public places in Oakland, San Luis Obispo, 
and Santa Barbara, and particularly also at the ranch-house, at the 
Guadalupe, at the post office, and every public place of Guadalupe, 
and in some of the neighboring villages; also along the roads in 
the Guadalupe ; put them almost everywhere. 

Q. 4. Did you direct them to be posted generally where they would 
be most likely to attract notice? 

A. The object of posting them was to put them where they were 
most likely to attract attention. 


7 Q. 5. How long before the sale was that done? 

. A. That was done at least four weeks before the sale. 
(Respondent rests.) 

(Continued until Wednesday, March 30th, 1881, at 10 o’clock a. m.) 

| 236 Wepnesbay, March 30, 1881. 


Present: Mr. Wise, solicitor for complainant; Mr. Brooks, solicitor 
for respondent. 


Examination-in-chief of F. W. Eaton, a witness on behalf of 
eomplainant, by Mr. Wise: 


— — Q. 1. Mr. Eaton, are you acquainted with“ the building at the 
| southeast corner of Clay and Montgomery streets ? 
i A. Yes, sir. | 
4 Q. 2. What is your connection with that building and how long 


have you been so connected ? 
A. Well, sir, I am one of the owners; interested in the ownership 
of the property; have been since the death of my father, in 1866. 
: Q. 3. Are you the agent for the building ? 
A. Yes, ae I collect all the rents; have charge of it exclu- 
sively. 
| 237 . 4. Did you know John B. Felton during his life? 
40 8 A. Yes, sir. 
2 Q. 5. Do you know when Mr. Felton moved into that building 
a and had an office there? 

A. Well, I know when the estate of Pioche moved in there; Mr. 
Felton was with them. Mr. Felton never paid any rent directly to 
me, though he had an office with them there in the building. I 
collected the rent of the Pioche estate always. The arrangement 
was made with them for the renting of the rooms. 

Q. 6. What time did the Pioche estate and Mr. Felton move into 
4 that building? 

' A. About the 18th they paid me the rent—from the 18th of De- 
cember, 1873, fifty dollars, to the Ist of January, 1874; it was a part 
of the month of mber; they moved in about that time—a day 
or two of that time. 

Q. * long did he continue in that building aſter that, if you 

now? 
238 A. He was there, sir, up to the time of his death. I would’nt 
state because —. What time did he die; do you recollect 


the date ? 
11—260 
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Q. 8. I do not remember when. 

A. I don't know. I think—in fact, I‘am 1 he was 
there, because they moved out after his death into the adjoining 
building to us, over the bank. 

Q. 9. What time was that building commenced to be built; do 
you remember? 11 

A. I think it was commenced in February or March, 1873; my 
impression is it was in. February or March, 1873; it might have 
been March or April; I couldn't tell exactly. Considerable portion 
of the building was rented before it was finished, completed, to sev- 
eral tenants; the store portion of it, the ground floor, was occupied 
before the upper portion, the officers, were completed. My impres- 
sion was that the offices were completed about August; I think 
something like that. 

Q. 10. Have you examined your rent-book to see if those dates 

were correct ? 
239 A. I examined it as to the payment of rent from the Pioche 

estate. I did not examine it clusely to see exactly the month 
thatthe building was finished. I don’t think I have any particular 
record to show exactly the date that it was completed, but it was 
commenced in the fore part of the year 1873, and, I think, fully com- 
pleted by the first of August—at the outside, lst of July. Rents 
were paid, however, for May and June and July and all along 
through that year as the building was occupied from time to time. 

Q. 11. You have a correct record of the time it was occupied by 
the Pioche estate ? 

A. Yes—that is to say, my record shows the payment of their first 
rent, which the entry on my memorandum book shows. On the 
18th of December I received on account of the Pioche estate fifty 
dollars in ge of rent to the Ist of January, and it also shows 

that I received one hundred and twenty-five dollars in 
240 full for the month of January, 1874. 


Cross-examination by Mr. Brooks: 


. 1. Do you know where Mr. Felton’s office was prior to that? 

A. No, sir; not of my own knowledge; I don’t. I had always 
presumed that it was with the Pioche estate. I could not state that, 
sir, as a fact, although it was always understood that he was the at- 
torney for them. 


241 Examination-in-chief of James M. Taxon (a witness on be- 
half of complainant in rebuttal) by Mr. Wisk: 


Q. 1. Mr. Taylor, what is your business ? 

A. I am an attorney and counsellor at law. 

Q. 2. Did you know John B. Felton in his life? 

A. Yes, sir. 

Q. 3. What connection had you with Mr. Felton during the latter 
part of his life? 

A. Well, no special connection ; not immediately before his death ; 
indeed, I never did have any direct connection with him, except 
that he was an executor at one time of the Pioche estate; at least up 
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to the time of his death he was; and at one time I was emploved as 
the attorney of that estate by him in connection with the other 
executors. I have been connected with him in a good many cases, 
- gpecial cases, but never had any direct connection with him. 
242 Q. 4. Did you and he occupy offices together in the same 
building ? 

A. I did at one time—yes; in fact, I have two or three times at 
different places. 

Q. 5. When did Mr. Pioche die ? 

A. In 1872—May 2nd, 1872. . 

— 6. At the time of Mr. Pioche's death where was Mr. Felton's 
office? 

A. In Court block, 636 Clay street. 

Q. 7. After Mr. Pioche’s death where did Mr. Felton move his 
office to? 

A. Moved it to the corner of Jackson and Montgomery streets. 

Q. 8. Were you with him in that building? 

A. Yes; I was employed as the attorney in the estate, and we oc- 
cupied adjoining offices; that is, we occupied offices that belonged to 
the estate of Pioche. 

Q. 9. Did the office of the estate move from that building to the 
corner of Clay and Montgomery ? 

A. Yes. 

Q. 10. When the office of the estate moved did you and Mr. Fel- 
ton move with it? 

A. Yes. 
243 Q. 11. At what time did you and he and the office of the 
estate move from the corner of Jackson and Montgomery 
streets to the corner of Clay and Montgomery ? 

A. About the first of 3 1874. 

Q. 12. How long had Mr. Felton been occupying the oflice at the 
corner of Jackson and Montgomery streets; was it for more than a 
year prior to his moving? 

A. Yes; Mr. Felton went down there soon after Pioche’s death, 
down to Jackson street, corner of Jackson and Montgomery, prob- 
ably within three months; at any rate, after that; probably a little 
sooner than that; probably within a month or two; and he con- 
tinued there until about the first of January, 1874. 

Q. 13. And did he continue to have his office in that office in that 
building up to the time of his death, at the corner of Clay and 
Montgomery streets? 

A. Yes; continued there at the corner of Clay and Montgomery. 
I did not continue mine there. 

Q. 14. He continued to have his there? 

A. Yes, sir. 
244 Q. 15. Have you any memoranda by which you know this 
is correct, outside of your memory ? 

A. Well, as to the time we moved—!I had my office in Court block 
prior to Pioche’s death, not with Mr. Felton, but he had his on the 
second floor from the street and I had mine on the third floor from 
the street; at the time we were in no way connected except some- 
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times in special cases; our offices had no connection whatever. 
When I was employed by the Pioche estate I moved from Court 
block down to Montgomery street and took what furniture I had in 
my office down there. They had pretty extended offices down 
there—rooms. When we moved from Jackson street into the new 
offices, corner of Clay, the room was more contracted and I sent some 
of my furniture to auction to be sold, and it was badly sacrificed. I 
have a memoranda of when I got the pay for that furniture from 

the auctioneer. (Refers to pocket memorandum book.) I 
245 received pay from him on the 3d. 

Q. 16. 3d of what? 

A. Of January, 1874. 

Q. 17. And how long before that had the furniture been sent to 
the auctioneer? | , 

A. I undoubtedly sent it directly from the other office, probably 
the last of December, as we were moving out. My strong impres- 
sion—strong recollection outside of memoranda—is that our lease 
conimenced on the Ist of January, 1874, at the corner of Clay and 
Montgomery streets. 


(Continued until Wednesday, April 13th, at 11 o’clock a. m.) 


246 WDNEsDA v, April 13, 1881. 


Present: Mr. Wise, solicitor for complainant; Mr. Brooks, solic- 
itor for respondent. 


Examination-in-chief of James L. CRITTENDEN (a witness on 
behalf of complainant in rebuttal) by Mr. Wise: 


i N Mr. Crittenden, are you an attorney and counsellor at law ? 
. Iam. 
2. Over twenty-one years of age? 
A. Yes, sir. 


Q. 5. When did you first become acquainted with the existence of 

that claim ; about what year? 
A. About the year 1871, I think. 
247 Q. 6. Did you ever have any interviews with Le Roy 
about it? 

A. I did; several. 

Q. 7. At what time? 

A. I think my first interview with Mr. Le Roy was subsequent to 
1874, or about that year; it may have been a little later. 

Q. 8. Do you remember the year that you moved to the office that 
you now occupy ? 

A. Ido. 

Q. 9. What year was that? 

A. That was in the fall of 1875, after the election of that year, I 
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think. * 
Q. 10. Did you have any interview with Theodore Le Roy after 
you moved to your present oftice—that is, after the fall of 1875? 

A. I did; several. 

Q. 11. Will you state the substance of the conversation between 
you and Mr. Le Roy about that claim ? 


Obj. Mr. Brooxs: I object to his stating the substance of the in- 
terviews. I claim that he should state what occurred at each, and 
take one at a time. 


Q. 12. Mr. Wise: State when was the first time you saw 
248 Mr. Le Roy after 1875, after you moved into that office, the 
first time you saw him and had any conversation with him, 

and what that conversation was. 

A. It is not possible for me, after a long lapse of time since those 
interviews occurred, to fix at this time the order in which those in- 
terviews occurred or the precise language of the conversation at any 
one interview. I remember having several interviews with Mr. Le 
Roy, and also with Mr. J. B. Felton, in regard to the claim of Mrs. 
Crittenden, which had been assigned to her by Mr. Samuel M. Wil- 
son, the successor of Wilson & Crittenden. That claim, the assign- 
ment, was in my ion, being placed in any charge by Mrs. 
Crittenden to see what I could do in ag to collecting any money 
due on account of that claim. The only interviews I had with Mr. 
Le Roy were interviews in relation to this claim, and I acted in that 
matter as the attorney and legal adviser of Mrs. Crittenden. I called 

von Mr. Le Roy or wrote to him requesting some statement in 
249 regurd to this claim, and then called at his office in the build- 

ing on the corner of Jackson and Montgomery streete—the 
southwest corner building. It was for the purpose of ascertainin 
from Mr. Le Roy what grounds he had for not paying the claim an 
what rights Mrs. Crittenden had, and to ascertain the exact nature 
and character of her claim by the inspection of any papers in the 
ion of Mr. Le Roy. This interview took place, to the best of 
my recollection, about ten o’clock in the morning. I understood, 
either from the correspondence with Mr. Le Roy or from an interview 
with him or Mr. Felton in relation to the matter, that Mr. Le Roy 
claimed that this claim of Mrs. Crittenden and the claim of Patterson 
and Felton, I think, were not to be paid until subsequent tothe payment 
and satisfaction of certain sums of money which he claimed was due to 
him, Le Roy. With a view of ascertaining upon what ground 
250 Mr. Le Roy based his claim, I had this interview at his 
office. After I had arrived there at this, I think, previous 
appointment, for the pu of examining these papers, Mr. Le 
Roy produced this deed, the trust deed. I asked him for the papers 
showing Mrs. Crittenden’s claim and the claim of Mr. Le Roy in 
the matter. I took this deed, examined it, and was surprised to 
find that it contained no provision or clause in substance such as I 
understood from Mr. Le Roy he claimed as the arrangement, and I 
asked him if that was the paper which provided in regard to the 
claim of Mrs. Crittenden. I asked him why that was not stated in 
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that paper as a distinct claim, and he said that the amount of the 
claim and of the claims of the attorneys was included in the four 
hundred and forty-six and some odd thousand dollars, if I remem- 
ber right, mentioned in the deed. I then asked if there was any- 
thing else that he had showing the matter. He said it was 
251 all contained in that deed. I expressed my surprise, as I 
understood from that deed it would be all on the same foot- 
ing if that amount was included in the four hundred and forty-six 
thousand dollars. I asked for any other papers that they had in 
relation to the matter, and they had some statements of accounts, 
some of which either Mr. Le Roy or Mr. Steinbach produced. I 
lanced at them ; said that I probably wanted an opportunity at some 
ture time to examine into those accounts. I think that is sub- 
stantially what occurred at that interview. 

Q. 13. You did, then, ask for any paper showing that Mr. Le 
Roy was to be paid first, and he stated it was all in the deed? 

1. I have no doubt, in regard to that point, at all, because this 
was my first examination of this instrument, and I was surprised, 
first, that there was no mention of these distinct claims in the deeds— 

that is, the claim of these attorneys; I recollect that dis- 
252 tinetly; and, secondly, that there was no mention of any pri- 

ority, such as Mr. Le Roy claimed to have in the matter, and 
I recollect that I distinctly asked him if he had anything showing 
anything of that kind, and he said it was all contained in the deed. 
I now recall something else that was said in that connection. Then 
he said—now, I will not be positive as to whether this was at that 
interview; it was either at this interview or within a short time after- 
wards—that Mr. Felton had arranged the whole matter, and that 
Mr. Felton told him that was the arrangement about his priority, 
but that he had not seen Mr. Crittenden or Mr. Patterson or these 
attorneys in relation to the matter, and that Mr. Felton attended to 
the whole business. Now, if I recollect right, I asked him in that 
connection about the deed, as to whether the statement was made to 

him prior to the execution of the deed. My recollection is 
253 that he said that Mr. Felton reported to him when he gave 

him the deed, something of that kind I was particular to 
inquire in regard to whether he had any evidences of his agreement 
signed by these parties, and he then said to me, either at that inter- 
view or at the next one, when this conversation which I have just 
stated occurred, that he had no paper signed by any of these parties. 
All he knew was from the verbal statements of Mr. Felton, and that 
the whole thing was contained in the deed. 

Q. 14. Did he show you this paper? (Handing witness Respond- 
ent’s Exhibit 14.) 

A. I never saw this paper before; I never heard of the existence 
of any such paper, unless within the last twelve months. This paper 
is a paper which Mrs. Felton mentioned to me as a r shown to 
her by Mr. Le Roy or Mr. Steinbach, or both, and 2 if I had 
ever heard about the paper or any such paper. I understood 

254 from her — that —— —— some papers in Felton’s hand- 

writing at the time she spoke to me. This may be the 
to which she referred. ft 8 Pee 
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Q. 15. After your interview with Mr. Le Roy, and seeing the trust 
deed, did you have an interview with Mr. Felton? 

A. I think I had, at Mr. Felton’s office, at the southeast corner of 

Clay and Montgomery, in this city. 

Q. 16. Did you tell Mr. Felton? 

A. I understood that Mr. Felton was then Mr. Le Roy’s attorney 
in this and other business. | 

Q. 17. Did you tell Mr. Felton that you had seen that trust-deed 

and k to him about the matter? 

A. I told him I had seen the deed, and asked him about the en- 
tire matter; told him my opinion about · it, and wanted to know 
whether he would join with Mrs. Crittenden and Mr. Patterson, or 

whether his position as attorney for Le Roy would interfere 
255 with it. He gave me to understand that he had been paid a 
large portion of his claim by Mr. Le Roy 


Mr. Brooxs: I object to all this. 


The Witness (continuing): I asked him how much Le Roy had 
paid him on account of that claim under that deed, and he declined 
to say how much. In this conversation also I wanted to know from 
him whether there was any arrangement in writing—anything be- 

ond what was contained in that deed, and he sajd there was not. 

e said that he had a verbal understanding with Le Roy in regard 
to the matter personally. I immediately saw Patterson and Nugent 
and told them what Mr. Felton had stated to me in rd to his 
series been paid a portion, or a large portion, of his claim by Le 


3, 18. The Mr. Crittenden who was a partner of Mr. Wilson in 
the firm of Wilson & Crittenden was your father, I believe? 


i A. He was. 
Q. 19. Will you state the date of his death, as near as you 
; can ? 

y 256 A. I think November 7th, 1870. I was not here at that 


time; I was on my way here from New York. I left New 
York, my recollection is, on the 5th; he died two days afterwards, I 
think. I may be mistaken as to 1870 or 1871 as to the exact date 
of his death. Whether it was 1870 or 1871 I wouldn’t be positive. 

Q. 20. 1870 or 1871, you say? 

A. It was one of those years. 

. 21. Was the conversation you have spoken of the only one you 
had with Mr. Felton about this matter ? 

A. I don’t think that was the only interview I had with Mr. Fel- 
ton; I think I had several interviews with Mr. Felton. In all of 
them I tried to get any information I could in relation to this mat- 
ter and to see if'T cou d not secure some payment on account. 


Cross-examination of James L. CrITTENDEN, by Mr. Brooks : 


257 Q. 1. I show you a letter dated San Francisco, December 
26th, 1876, addressed to Theodore Le Roy, and purporting to 
a} be signed by James L. Crittenden. Is that letter in your handwrit- 


ing? 
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- No, sir; that is my signature, James L. Crittenden, at the end 
of it. 

Ex. 22. (The letter above referred to is put in evidence by re- 
spondent and marked “ Respondent’s Exhibit 22.”) 


Q. 2. You sent that note, did you? 

A. Yes, sir; I either sent it by mail or sent it by some person. 
I probably sent it. : 

Q. 3. Did you receive a reply to that? 

A. I did. 

Q. 4. Where is that? 

A. No, 1 don’t think I did; I don’t think I did receive a reply 
to that. I am not certain about that. I think [I] had an interview 
in relation to that one. I think there was an interview in rd to 
that with Mr. Steinbach or Mr. Le Roy, and subsequently | wrote 
him another letter; that is my impression. 

Q. 5. I now show you a letter dated San Francisco, May 
258 16th, 1877, add to Theodore Le Roy and purport- 

ing to be signed by James L. Crittenden. Is that your sig- 
nature? 

A. That is my signature. That is, I think, in the hand writing of 
Mr. Moses; written probably under my dictation. 


Ex. 23. (The letter last above referred to is put in evidence by re- 
spondent and marked Respondent's Exhibit 23.”) 


Q. 6. Did you receive a reply to that? 

A. Well, I don’t know. I received some letters from Mr. Le Ray, 
but whether in reply to that or not I don’t know. 

Q. 7. See if you received a reply of which this a copy. (Handing 
witness paper) 

A. I think I have a recollection that I had such a letter, and I 
think I gave that letter, the original, to Mr. Wise. It may bea 
copy; I am not positive. 


Mr. Brooks: Mr. Wise, will you —— it? 

Obj. Mr. Wise: We object to all these as incompetent and irrele- 
vant. I have two or three letters which I have no objection to pro- 
duce. I cannot produce them now. I object to this, also, as not 
being cross-examination. 


259 The Wirness: I think that is substantially what was re- 

ceived from Mr. Le Roy. I think it led to an interview; that 
is my impression. If I had the letter I would produce it. I have 
given the letter to Mr. Wise. He asked me what I knew about the 
matter. I have no interest whatever in this suit. 


Q. 8. Mr. Brooks: The original you gave to Mr. Wise, eh ? 
A. Yes, sir. 


Mr. Brooks: I wish to have it noted that we call upon Mr. Wise 
to produce the original of the letter which Mr. Crittenden has stated 
he received from Mr. Le Roy or Mr. Steinbach. 

Mr. Wise: I answer that I will do so, but I haven't them with me 
now. 
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. 9. Mr. Brooks: I show you a letter dated San Francisco, June 
14th, 1877, addressed to Theodore Le Roy and purporting to be 
signed by James L. Crittenden. Is that your signature? 

A. That is my signature. 

Odj. (Objected to by complainant as incompetent and irrelevant.) 


. 10. This is a copy of an assignment seat at thesametime? 
260 A. My impression is that I delivered that the morning 
I had the interview, but I may be mistaken about it; I must 

have taken the original that morning at that interview. 


Ex. 24. (Respondent puts in evidence the letter last above referred 
to, marked “ Respondent’s Exhibit 24.”) 


Q. 1). I show you a letter dated San Francisco, May 18, 1877, ad- 
dressed to James L. Crittenden, and purporting to be signed by 
Theodore Le Roy. Did you receive that letter? 

A. I think I received a letter substantially like that. 


Ex. 25. (The letter last above referred to is put in evidence b 
respondent and marked “ Respondent’s Exhibit 25.”) ° 


Q. 12. I show you a letter dated San Francisco, November 19, 
1879, addressed to Theodore Le Roy and. purporting to be signed by 
James L. Crittenden. Is that letter in your handwriting? 

A. That is my signature and my handwriting. 

Q. 13. What is the date of that : 

A. November 19th, 1879. 


261 Ex. 26. (The letter last above referred to is put in evidence 
by respondent and marked “ Respondent’s Exhibit 26.”) 


Q. 14. I show you a letter dated San Francisco, November 28th, 
1879, addressed to Theodore Le Roy and purporting to be signed by 
James L. Crittenden. Is that letter in your handwriting ? 

A. That is my handwriting and my signature. 


Q. 27. (The letter last above referred to is put in evidence by the 
respondent and marked “ Respondent’s Exhibit 27.”) 


Q. 15. I now show you a copy of a letter dated San Francisco, June 
16, 1877, addressed to James L. Crittenden and purporting to be 
signed by Theodore Le Roy. Did you receive that letter? 

A. I am not certain now about ever receiving that; it is possible 
I may not have received the letter; I don’t recollect it; it may be; 
it is very possible I received it. | 


Ex. 28. (The letter last above referred to is put in evidence by 


respondent and marked “ Respondent’s Exhibit 28.”) 


Obj. (Objected to by complainant as incompetent and irrelevant.) 


262 Mr. Wise: I — received two letters from Mr. Le Roy, 
both of which I will produce. ; 
Q. 16. Mr. Brooxs: Mr. Crittenden, when was it that you asked 
Mr. Le Roy if he had any paper signed by any of the parties? 
A. That was, to the best of my recollection, at the interview in 
—— 5 po deed, when I inspected this deed. 
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Q. 17. I show you a copy of a letter, dated San Francisco, Novem- T 
ber 29th, 1879, addressed to James L. Crittenden and purporting to ) 
be signed by Theodore Le Roy. Did you receive that letter? | 

A. I have some recollection of seeing a letter like that. | 

Ex. 29. (The letter last above referred to is put in evidence by re- 
spondent and marked “ Respondent’s Exhibit 29.”) 


Q. 18. Was it with Mr. Le Roy himself you had the interview to 
which you have last referred ? 


A. Mr. Le Roy and Mr. Steinbach were both at the office. Part 4 
of the con versation I had with Mr. Steinbach and part witli Mr. Le | 
Roy. I think the part with Mr. Steinbach related to the ac- 8 N 


counts. 
263 19. In what language was your conversation with Mr. ‘ 


Le Roy? 

A. In English. 

Q. 20. Mr. Le Roy is a Frenchman, is he not? | 

A. I don’t know. I should suppose so from his conversation. 

He understands A very well. I have had quite a number of 
conversations with Mr. Le Roy without difficulty in understanding 
him, or in his understanding me. 

Q. 21. You think he understood you ? eg 

A. At that time? 

Q. 22. Yes. 

A. I don’t think there is any doubt about it. 

Q. 23. You think he understood you toask him for a paper signed 
by % the parties evidencing the terms of that trust ? 

A. Yes, sir; because I particularly called attention to the matter, 
and wanted to know how it arose and how it was evidenced ; went 
there for that purpose. I examined the deed, and asked him the 
questions, and he stated that it was included in that four hundred 

and forty-six thousand dollars, or something total. I wanted to 
264 know if there was any other paper relating to the matter; went — 
there ſor that express purpose. ö 
Q. 24. You are sure that you asked him for a paper signed 
by the parties, or either of them? 

A. Any paper relating to the claim. 

Q. 25. You don’t answer my question, Mr. Crittenden. 

A. Well, I will endeavor to do so. 1am able to state that I asked 
Mr. Le Roy for the deed, examined the deed, asked him then how 
the claim arose of these parties, and how it was provided for, as I 
did not see it mentioned in the deed, and he said it was included 
in the four hundred and forty-six thousand dollars, and I asked 
him if there were any other papers relating to that claim, and he 
said there were none. Then I had some conversation with him in 

to whether he claimed to be paid first, and he said that he 

had had no personal interview with A. P. Crittenden or William 
H. Patterson, but that Mr. Felton attended to the whole bus- 

265 iness, and that Mr. Felton told him that he bad a right to be 
paid first. I would state that I am not attorney, and have 

no interest whatever in this suit, either directly or indirectly. I 4 
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supposed I would be an attorney in this case, but was turned out of 
the case. 


266 Monpay, April 25, 1881. 


Present: Mr. Wise, solicitor for complainant; Mr. Brooks, solic- 
itor for respondent. ; 


Re-examination of J B. Muoon (a witness on behalf of re- 
spondent in rebuttal) by Mr. Brooks : 


Q. 1. Mr. Mhoon, you were the referee in the case of Le Roy 
against Estudillo? 

A. Yes, sir. | 

Q. 2. You remember that Mr. Le Roy was called to testify in that 
case and that Mr. Sharp examined him concerning the forty-nine 
thousand dollars. 

A. I recollect that he was called as a witness and was examined 
acont that matter. 

Q. 3. Do you remember Mr. James L. Crittenden coming there ? 

A. Yes, sir; Mr. Crittenden also appeared in the case. 

Q. 4. How soon after that examination of Mr. Le Roy did 
267 Mr. Crittenden come there? —— 

A. Well, it would be impossible ſor me to tell at this time 
how soon after, but the fact that he did come and investigated that 
question of the forty-nine thousand dollars and Mr. Le Roy’s testi- 
mony as to the forty-nine thousand dollars is true. 

Q. 5. How did he investigate it? ° 

A. He took the testimony and examined it and then presented a 
brief on the question as to whether that forty-nine thousand dollars 
should be allowed as an item in Mr. Le Roy’s account. 

Q. 6. Do you remember on the occasion when he first came there 
he examined the trust deed and other papers filed before vou ? 

A. I can’t say whether he did so on the first occasion upon which 
appeared before me or whether it was on a subsequent occasion, but 
I am satisfied that he did examine those papers in that case; but, 
Mr. Brooks, it is impossible to say upon which particular time he 

made these exuminations. 
268 Q. 7. You remember, Mr. Mhoon, that he did not appear 
there originally in the first place. 

A. Yes, sir; I remember that. 

Q. 8. Do you know whether or not Mr. Crittenden appeared there 
immediately after the testimony of Mr. Le Roy in consequence of a 
notice which I sent to him informing him of the fact of the ground 
that Mr. Sharp was taking—the position that he was taking ? 

A. I do not know that. : 


Obj. (Objected to by complainant as incompetent and irrelevant.) 


Q. 9. Mr. Wise: You say you don’t know ? 
A. I do not know the fact. I do not know that that was the oc- 


casion of his appearing. 
. 10. Mr. Brooks: Do you remember whether the first time he 


came there he came with any one or alone? 
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A. My impression is that he came at recess and asked for the tes- 
timony and papers, and looked over them alone. . 

Q. 11. You don’t remember whether he at that time told you 
what occasioned him to come? 

A. No; I do not; nor do I think that he told me what oc- 
269 casioned him to come. 

Q. 12. When he read the testimony of Mr. Le Roy touch- 
ing the forty-nine thousand dollars, did he, in connection with that, 
say pn ng acai did he refer to the provision in the trust deed ? 

A. Well, Mr. Crittenden made quite an argument before me on 
that subject, and, while I can’t now recollect the various points of 
his argument, I am quite certain that he did refer to that, because it 
was material. 

Q. 13. What I want to get at is the date that he came there and 
examined those papers. 

A. Well, now, Mr. Brooks, it is just possible I still have preserved 
all the memoranda in connection with this case, and it is just pos- 
sible that I might be able to fix the date exactly. 

Q. 14. I suppose you could fix the date at which Mr. Le Roy gave 
his testimony on that subject ? 

A. Yes; the record ought to show that. 


270 Cross-examination of J. B. MHoon by Mr. Wise: 
Q. 1. Mr. Mhoon, you say that Mr. Crittenden appeared in the 


case. He never had any control or direction or management of that 


case? 

A. No, sir; I mean by appearing that he made an argument be- 
fore me and presented a brief on that question of the forty-nine 
thousand dollars. 

Q. 2. That argument was to show that the forty-nine thousand 
dollars ought not to go into that arrangement, was it not? 

A. Why no; it was an argument to show that it ought to go in. 

Q. 3. Do you know whether Mr. Crittenden attempted to get into 


the case, so us to control any part of that forty-nine thousand dol- 


lars? 
A. My impression is that he made an application to intervene. 
Q. 4. And that was denied? f 
A. And that was denied; that is my impression. 


271 (It is admitted that James L. Crittenden applied to the 

court for leave to intervene on behalf of Mrs. Crittenden, and 
that the same was denied, and that a bill of exceptions was filed, 
and no further steps taken, and also that Mr. Le Roy’s counsel op- 
posed that intervention.) 


Re-examination of THEoporE Lx Roy (on behalf of respond- 
ent on rebuttal) by Mr. Brooxs (Rudolph Steinbach acting 
as interpreter) : 


Q. 1. Do you know James L. Crittenden ? 
A. I do. 
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Obj. Mr. Wise: We object to any evidence being given in this 
case. You have no right to introduce evidence. 


Mr. Brooks: When did you become acquainted with him? 
A. He came to my office after I had written some letters to him; 
otherwise I do not consider that Iam acquainted with him. 
272 Q. 2. Did you have any interview with him prior to the 
commencement of the reference in the case of Le Roy against 

Estudillo? 

A. I think not. 

Q. 3. Was any answer made to Exhibit 22? 

A. No; no answer made in writing. 

Q. 4. Did you have any interview with him before the receipt of 
Exhibit 23? | 

A. I think not. ; 

Q. 5. Do you remember when Mr. Felton died? 

A. I think it was in 1877; but Iam not sure whether it was in 
March or in May. 

Q. 6. Do you remember whether Mr. Felton died before the refer- 
ence in the case of Le Roy against Estudillo? 

A. I think he did die before that. — 
‘i 3 i Did I have anything to do with that suit before Mr. Felton 

i 
A. No. 


(It is admitted that John B. Felton died in May, 1877.) 


Q. 8. After you had dispatched your letter of May 18th, in which 
ou informed Mr. Crittenden of the terms upon which you 
273 eld that property, did you have any interview with Mr. 
Crittenden before the receipt of his letter of June 14th, in 
which he acknowledges the receipt of your letter of May 18th ? 
A. Hecame after receiving this letter of the 18thof May and asked 
for the deed of trust. 
Q. 9. Had you any interview with Mr. Crittenden prior to the death 
of John B. Felton? 
A. 1 do not think I had. | 
Q. 10. Mr. Crittenden states in his testimony that at the time of 
his first call upon you he understood either from the correspondence 
with you or from an interview with you or Mr. Felton in relation 
to the matter that you claimed that this claim of Mrs. Crittenden 
and the claim of Patterson and Felton were not to be paid until 
subsequent to the payment and satisfaction of certain sums of money 
which you claimed was due to you. Had you communicated that 
fact to him in any other way tian by this letter of May, 1877? 
A. It was never communicated to him personally by my- 
274 self; the only conversation I had with Mr. Crittenden was 
when he called there, and I told him then that Mr. Steinbach 
had entire charge of the Estudillo matters, and he called there after 
this letter of May 18th, 1877, and I told him that he would have to 
—4 Mr. Steinbach, and he explained to him all that there was 
about it. 
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11. And was that later than this letter of June 14th ? 

A. I believe it was after May 18th; it must have been after the 
14th of June. 

Q. 12. After the letter of the 14th of June? 

A. After the letter of the 14th of June. 

Q. 13. Look at the letter of June 16th and see if the interview was 
ere to the date of that letter. 

A. I think it was subsequent to that. 

Q. 14. Was there any other written communication between you 
in the interval between that date, June 16th, 1877, and November 
28th, 1879? * | 

A. I believe not. 2 

Q. 15. Was the first interview between Mr. Crittenden and your- 
** = by | appointment? 

é 


No. 
Q. 16. Did he inform you at that time that he desired to 
ascertain upon what ground you based your claim ? 

A. Never with myself. The first interview I had with him I told 
him that Mr. Steinbach had charge of all that business, and that I 
did not understand English enough to talk upon such a subject. I 
referred him to Mr. Steinbach. 

Q. 17. Did you produce the trust deed ? 

A. Mr. Steinbach gave him the trust deed. 

Q. 18. Did Mr. Crittenden at that or any subsequent interview 
ask you for the papers showing Mrs. Crittenden’s claim and the 
claim of Mr. Le Roy in the matter? 

A. Never. 

Q. 19. Did Mr. Crittenden express on that or any occasion surprise 
that the trust deed contained no provision or clause in substance as 
he had understood from you _ claimed as the arrangement? 

A. Never with myself. 

276 Q. 20. Did he ever to any one in your presence ? 

A. I think not, because I didn’t follow the conversation or 
didn’t try to follow the conversation that Mr. Crittenden had with 
Mr. Steinbach upon the subject. 

Q. 21. Did Mr. Crittenden on that or any occasion ask you if that 


was the paper which provided in regard to the claim of Mr. Crit- 


tenden ? 

A. No. 

Q. 22. Did he on that or any occasion ask you why that was not 
stated in that paper as a distinct claim? 

A. No, never. 

Q. 23. Did you tell him on that or any occasion that the amount 
of that claim and of the claims of the attorneys was included in 
the four hundred and forty-six and some odd thousand dollars 
mentioned in the deed ? 

A. I never did. 

Q. 24. Did he on that or any occasion ask you if there was any- 
thing — that you had showing tlie matter? 

. No. 
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277 Q. 25. Did you say to him that it was all contained in that 
deed, and did he express his surprise? 

A. Never. I never spoke to Mr. Crittenden afterwards. 

Q. 26. Did he on that or any other occasion state to you that he 
understood from the deed that it would be all on the same footing 
if that amount was included in the four hundred and forty-six 
| thousand dollars? 

: A. Never. I never 8 to Mr. Crittenden, except on the occa- 
sion when he first called there, which I have mentioned. 


Obj. Mr. Wise: I object to all this as leading and as incompe- 
tent and irrelevant. 


Q. 27. Mr. Brooxs: Did he ask you for any other papers that you 
had in relation to the matter? 

2 Never. Mr. Crittenden never asked me. except ſor the deed 
of trust. 

Q. 28. Did he ask you on that or any occasion if you had any- 
thing showing anything of that kind, and did you say it was all con- 
tained in the deed? 

Obj. (The same objection by complainant.) 

A. No, sir. — 
278 Q. 29. Did you tell him that Mr. Felton had — 
whole matter, and that Mr. Felton told you that that 
* — about his priority? 
No. 

Q. 30. Did he ask you, in that connection, about the deed, as to 
whether the statement was made to you prior to the execution of 
the deed? 

A. No, sir. 

Q. 31. Did you say to him that Mr. Felton reported to you when 
he 2 you the deed something of that kind? 

‘oe No, sir. 
Ra Q. 32. Did he inquire of you in regard to whether you had any 
reference of the agreement signed by these parties ? 


Obj. (The same objection by complainant.) 


A. Never. 

Q. 33. Did you say to him that you had no paper signed by any 
| of these parties? 

Obj. (The same objection by complainant.) 

| A. Never. 

F Q. 34. Did you say to him that all you knew was from the verbal 


the 
was 


statements of Mr. Felton, and that the whole thing was contained 
in the deed? 
279 Obj. (The same objection by complainant.) 


A. No, sir. 
| Q. 35. Did Mr. Crittenden at any time tell you that Mr. Felton 
had stated to him that he had been paid a large portion of his claim 


by you? 
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Obj. (The same objection by complainant.) 


A. No. 
Q. 36. Do you understand English very well? 
A. I understand some English, but not enough to talk on busi- 
ness ; * es on a matter like this. 
Q. 37. How many conversations did you have with Crittenden 
altogether ? , 
A. I don’t remember any other conversation, except the one when 
I told him that Mr. Steinbach had charge of all this Estudillo busi- 
ness. It is ible that he called several times, and I always told 
— that Mr. Steinbach was not there; that he would have to see 
im. 
Q. 38. Could you communicate your ideas to him in English 
without difficulty ? | 
A. It is possible, but I might interpret words in the wrong 


way. 
280 G 39. Could you understand him while conversing in 
English without difficulty? 
A. I wouldn't say that. 
Q. 40. Did Mr. Crittenden, at any time, ask you how the claim of 
those parties arose and how it was provided for? 


Obj. (The same objection by complainant.) 


A. Never. 
Q. 41. Did he at any time ask you if there were any other papers 
relating to that claim ? 
No. 
Q. 42. Did you ever tell him that there were no other papers? 
A. Never. 
Q. 43. Did you ever tell him that Mr. Felton told you that you 
es a — to be paid first? 
No. 


Recross- examination of THroporE Le Roy by Mr. Wise: 


Q. 1. Mr. Le Roy, can you fix the date that Mr. Crittenden called 
to see 2 7 
A. — it was in consequence of the answer I made to his 
etter. 
281 Q. 2. Can you fix the date outside of that circumstance that 
au mention? . 
can 3 , | 
. Since Mr. Crittenden testified in this case have 
with anybody about this? . 
A. I don't think that I ever talked with anybody about it. 
Q. 4. Has Mr. Crittenden’s evidence been read to you ? 
A. This morning the testimony of Mr. Crittenden was read to me. 
Q. 5. Who read it to you? 
A. Mr. Steinbach ; it was translated to me by Mr. Steinbach. 
Q. 6. Did Mr. Steinbach and yourself talk heat the truth or in- 
accuracy of that — 


7 
A. No; I only heard what was his testimony from Mr. Steinbach. 
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Q. 7. Did you make any statement to Mr. Steinbach that Mr. 
Crittenden was right or wrong ? 

A. In hearing the translation I said several times that it was not 
true. 

Q. 8. Prior to his translating it to you this morning was 
282 any — made to you that you would have to testify 
ere 

A. No. 

Q. 9. Did you, prior to this morning, know that your testimony 
would have to be taken here? 

A. The last time that it was postponed I was given to understand 
that my testimony would be required. 

Q. 10. Who gave you to understand that? 

A. Mr. Steinbach. 

Q. 11. Did Mr. Steinbach give you to understand that prior to 
knowing what Mr. Crittenden’s testimony was? 

— No; Mr. Steinbach told me that I should be called in eourt to 
testify. 

Q. 12. Did you give Mr. Felton any money prior to his death that 
is cha on your books, or any money at all? 

A. Certainly. i 

Q. 13. Did you present any claim to Mr. Felton’s estate? 

A. I gave my account to Mr. Barriolet, who is the executor of 
Felton’s estate. 

1 14. Did you present a claim to the estate in accordance with 

aw a 

| A. I presented my account to Mr. Barriolet, telling him at 

283 the same time that I should not present the claim in court. 
Q. 15. Was that claim allowed or rejected ? 

A. I don’t know anything about it. In handing the claim to Mr. 
Barriolet I consider that I said to him that, as Mrs. Felton’s fortune 
was small, that her circumstances were not good, that I shouldn’t 
present any claim against her. 

Q. 16. Do you know whether Mr. Crittenden had any interview 
with Mr. Felton about this deed of trust during his life ? 

A. I don’t. 

Q. 17. Are you sure that Mr. Crittenden never told you that he 
had had an interview with Mr. Felton during his life ? 

2 No; never. I am sure that he never told me anything of the 
ind. 


Redirect examination of THEoporE Lr Roy by Mr. Bnooxs: 


284 Q. 1. Did Mr. Felton ever tell you that Crittendon had 
spoken to him about it ? 
A. I don’t remember anything. 
Q. 2. What was the amount of the account you presented to the 
executor ? a 
A. It was over thirty-six thousand dollars. 
Q. 3. Mr. Le Roy, is this your letter-book (showing witness letter- 
press copy-book) ? } 
A. Yes, sir. 
13—260 
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Q. 4. Was the writing on 233 placed there in the regular 
course of business and at or about this date? 
A. It was. | 


285 Re-examination of RuporrH Sreinsacs (on behalf of re- 
spondent in rebuttal) by Mr. Brooxs: 


Q. 1. I will ask you, Mr. Steinbach, if the letter-press copy-book 
which is produced here is the letter-press copy-book of Mr. Le Roy ? 
A. It is. It is the letter book which was used by him from April, 
1870, until October, 1875. 
Q. 2. Who made the copies in it? 
A. The copies of the letters which I had written I made. The 
— — the letters which Mr. Le Roy himself had written in French 
e made. 
Q. 3. Was the copy of the letter on page 233 taken in its regular 
course and at or about the date it bears ? 
A. It was taken upon that same date which it bears. 
Q. 4. Who took the copy? 
A. I took the copy. 
Q. 5. Was that signed in the book or is that a press copy of the 
signature? 
286 A. I think it is a press copy of the signature. It certainly 
is the press copy—the signature is a part of the press copy. 
Q. 6. What are the dates of the letter-preceding and following it? 
A. The date of the letter preceding it was the 20th of September, 
ot , and the date of the letter following it was the 18th of October, 
1871. 
Q. 7. Is that a press copy of the letter which was sent to Felton, 
Wilson, and Patterson ? 
A. It is a press copy of the letter which I myself delivered to Mr. 
Felton for himself, Wilson, and Patterson. 
Q. 8. You and Mr. Le Roy write at different desks? 
A. Yes; we do. 
Q. 9. You generally write sitting down and he standing up, do 
you not? 
A. So it is. 
Q. 10. You use different ink ? 
A. Each one uses his own ink. 


By consent of counsel it is agreed that the letter-press copy- | 


287 book referred to may be produced at the argument. 


Q. 11. Mr. Steinbach, do you remember whether or not Mr. Crit- 
tenden was at the office of Mr. Le Roy at any time before Mr. 
Felton’s death ? | 

A. I don’t remember that he ever was. 

Q. 12. Was he ever there before the writing of that letter? 

A. He was never there before the writing of Mr. Le Roy’s letter 
to Mr. Crittenden of the 16th of May, 1877. 

Q. 13. Do you remember whether he was ever there before Mr. 
Le *. guve his testimony in the referee’s case? 

A. I have an impression that he was there before, but I am not 
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certain about that. I don’t remember now when Mr. Le Roy gave 
that testimony, and I can’t fix the date. 

a re When he came there to see Mr. Le Roy were you present ? 

I was. 

Q. 15. Can you state what took place at that interview ? 
288 State first whether the interview was with you or Mr. Le Roy. 

A. I had had several interviews with him in his own office, 
and occasionally on the street, before he ever called at Mr. Le Roy’s 
office, and when he did call at Mr. Le Roy's office he asked to see 
— deed of trust, and I took it out of the papers and handed it to 
nim. 

Q. 16. Had he not seen the deed of trust before? 

A. No, sir. 

Q. 17. Nor a copy of it? 

A. Not that I know of. 

Q. 18. A copy was annexed to the complaint in the Estudillo case, 
was it not? : 

A. It was. 

Q. 19. Do you know when that was filed? 

A. 1874. 

. 20. That was filed in 1874, waz it? 

A. It was filed in 1874—I think in September, 1874. 

Q. 21. In any of your interviews did he refer to that suit? 

A. Yes, sir; he referred to it, and he asked me to give him an 

explanation about the state of the account, which I did. 
289 Q. 22. Were not the accounts filed in that case accounts 
annexed to the complaint and to the replication ? 

A. They were filed in 1874, and from time to time further ac- 
counts were filed before the reference. 

„ — Did he say whether or not he had examined those papers 
on file? 

A. I don't remember that he said that; he asked me particularly 
as to the property in hand at the time of Mr. Le Roy, and the 
chances of —— id. 

Q. 24. Did he have any conversation with Mr. Le Roy at that 
time? 

A. No; Mr. Le Roy was very careful to avoid having any conver- 
sation with him, and, in fact, it was understood between Mr. Le Roy 
and me that he should be very careful when Mr. Crittenden should 
call upon him in speaking with him, because he might easily com- 
mit himself, not understanding English well enough to speak with 

him about the subject. 
290 Q. 25. What took place at that interview ? 

A. Mr. Crittenden, after requesting to have the deed shown 
to him, read it, but I don’t remember now the conversation at that 
particular time that I had with him, because I had a number of con- 
versations with Mr. Crittenden on this subject, and what took place 
at that particular occasion I haven't fixed in my mind. 

7 5 You say he asked for the trust deed ? 


Ves. 
Q. 27. And you delivered le to him? 
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A. Yes, sir. 

Q. 28. Did he, upon the production of the trust deed, ask Mr. Le 
Roy or yourself for the papers showing Mrs. Crittenden’s claim and 
the claim of Mr. Le Roy in the matter? 

A. No, sir; he neither asked me nor Mr. Le Roy... 

. 29. Did he express any surprise at the contents or the omis- 
sions of the trust deed ? 

A. I think he expressed some surprise that the trust deed 

291 should not have been more specific in reference to the forty- 

nine thousand dollars—that it had not mentioned them spe- 
cifically. 

Q. 30. Did he not know that before? 

A. I think he knew it from conversations he had with me in 
which I had spoken on the subject, and, if I recollect right, he came 
to the office principally to ascertain for himself what all the condi- 
tions of the trust deed were. I wish to modify my answer to Q. 29 
by stating that Mr. Crittenden did not express surprise, but he made 
some remarks on the subject, and said it was strange that the forty- 
nine thousand dollars should not have been specially mentioned in 
the deed of trust. 

Q. 31. Did he ask you if that was the paper which provided in 
regard to the claim of Mrs. Crittenden ? 

A. I am not aware of any such question. 

Q. 32. Did he ask you why that was not stated in that paper as a 

distinct claim ? 
292 A. No; he asked me no question on that subject. 
Q. 33. Did he of Le Roy—did he of any one? 

A. No, he did not ask me any question; but, as I said before, he 
made some remarks on the subject. 

Q. 34. Did he ask if there was anything else that he, Le Roy, had 
showing the matter? 

A. He did not, and I am quite positive in saying so, because I 
was quite well aware that Mr. Le Roy had that paper signed by Mr. 
Felton—that letter of 1873 signed by Mr. Felton—and I was ques- 
tioning in my own mind whether it was wise and proper for me to 
offer to show him that paper, but I had come to the conclusion no; 
that as Mrs. Crittenden had in several conversations with me threat- 
ened to bring suit against Mr. Le Roy, and set up a claim to be paid 

pro rata, that it would be better that such a paper should be 
293 produced in court if he should bring such a suit, and my 
recollection is very positive that he never asked me for any 


other paper, because in that connection I should have considered at 


once whether it was advisible for me to show it to him or not, and 
the question never arose in regard to it because he had never asked 
me for anything else. 

Q. 35. Did he ask whether Mr. Le Roy or yourself had any evi- 
dence of his agreement signed by these parties? 

A. He never asked any such question. 

Q. 36. Did you or Mr. Le Roy say that he had no papers signed 
by any of those parties? 

A. I know I didn’t say so and I never heard Mr. Le Roy say so. 
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Q. 37. Did Mr. Le Roy or yourself say that all that he knew was 
from the verbal statements of Mr. Felton, and that it was all con- 
tained in the deed? 

A. I never said so. 

Q. 38. Did Le Roy? 

A. I never heard Mr. Le Roy say so. 

Q. 39. When Mr. Crittenden first called at the office were you 

aware that he made a claim antagonistic to the claim of 
294 Mr. Le Roy? 
A. I was. 

Q. 40. Did Mr. Le Roy know that, too? 

A. I had many conversations with Mr. Le Roy before that time, 
and I had informed Mr. Le Roy of what occurred at those conversa- 
tions. | 
Q. 41. Were you aware before that call that he set up the claim 
that under the trust deed that he could claim to take priority over 
Mr. Le Roy ? 3 | 

A. I was, because he said so to me. 

. 42. And did he know before that interview that you repudiated 
that claim? 

A. He did. 2 b 

Q. 43. That your claims were antagonistic? 

A. He did, because I fully explained that all to him. 


Recross-examination by Mr. WIsE: 


Q. 1. When vou say that the letter-press copy was taken on the 
same day that the letter was written, do you remember that? 
295 A. I remember it for this reason—that I remember dis- 
tinctly that a letter was delivered to Mr. Felton by myself on 
the same day, and it was delivered after the press copy was taken; so 
it must have been taken on the same day. 3 
Q. 2. Do you remember the fact that you took a — copy 
at all; do you remember the fact outside of the letter-book? 
A. Well, copying letters is of such frequent occurrence with me— 
I copy letters every day, I may say, a good many of them—that the 
copying of a single letter some seven years ago would not impress 
itself upon my memory. 
Q. 3. So you don’t remember except from the book itself? 
A. I can’t say that I do. 
Q. 4. Now, you state positively that Mr. Crittenden never was at 
Mr. Le Roy’s prior to Le Roy’s letter to him ? 
A. Yes, sir. | 
Q. 5. Can you swear to that? 
A. Iam * positive on that subjeet. 
296 Q. 6. Might he not have been there some time when you 
were not there? 
A. Oh! he may have been there, and, finding the door locked, did 
not go in. 
Q. 7. Might he not have been in the office with Mr. Le Roy when 
you were not there? 
A. Oh! of course it is possible, but I remember distinctly that 
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when he came there the first time that Mr. Le Roy had not had any 


conversation with him, but, from all that occurred, I concluded 
that. 

Q. 8. From all that occurred you concluded that? 

A. Yes, sir. | 

Q. 9. Now, do you pretend to say that you were present at all the 
times that Mr. Crittenden had any interviews with Mr. Le Roy? 

A. No, sir; I do not pretend to say anything of the kind; but when- 
ever Mr. Crittenden came tosee Mr. Le Roy Mr. Le Roy in each case 
referred him to me and refused to have any conversation with him. 

Q. 10. You understood that from Mr. Le Roy? 
297 A. I did, and it was in accordance with an understandin 
I had with Mr. Le Roy before that time that he should avoi 
having any conversation with Mr. Crittenden. 

A. 11. You say you had had an understanding with Mr. Le Roy 
that he should avoid having any conversation with Mr. Crittenden ? 

A. Yes; any explanations with him. 

2 12. When did you first have that understanding with Mr. Le 
? 

A. From the time of the first conversation I had with Mr. Crit- 
tenden myself; I warned Mr. Le Roy. 

23. Where was it you first had a conversation with Mr. Crit- 
tenden yourself? | 

A. I cannot fix the time, but I sup it was within six months 
before that letter of May the 16th, 1877, was written, and I remem- 
ber distinctly having received Mr. Crittenden’s letter of December, 
1876, addressed to Mr. Le Roy, and that I called on Mr. Crittenden 

and gave him an explanation of the state of the accounts. 
298 Q. 14. Why should you warn Mr. Le Roy to have no con- 
versation with Mr. Crittenden ? 

A. I did that because Mr. Crittenden had told him, Le Roy, that 


he thought he would bring a suit against Mr. Le Roy, and I thought - 


it was dangerous for Mr. Le Roy to commit himself in any way to 
an adverse lawyer. 

Q. 15. You say, then, that the first information that Mr. Critten- 
den had of this thing was about the 18th of May, 1877, but he had 
been talking to you prior to that about bringing suit? 

A. Certainly he had, because he wrote to Mr. Le Roy in Decem- 


ber, 1876, and immediately after receiving that letter I called upon 


him — gave him explanations, and we had frequent conversations 
together. | 

Q. 16. In December, 1876, then, you knew that Mr. Crittenden 
contemplated bringing suit? 

A. I did. 

Q. 17. Mr. Crittenden had talked to you about it? 

A. He had. 

Q. 18. You had warned Mr. Le Roy then to have no conversation 
with him ? 

A. I had. 
299 Q. 19. Was it in consequence of that interview you had 
with Mr. Crittenden that you advised Mr. Le Roy to have no 

conversation with him ? ; 
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A. It was in consequence of that. 
Q. 20. How long prior to December, 1876, did you know that Mr. 
Crittenden intended to bring suit? 

A. That I don’t know. 

Q. 21. Was it some time prior to December, 1876? 

A. I don’t remember having spoken with Mr. Crittenden before 

that time. | 

Q. 22. Now, after you knew that Mr. Crittenden contemplated 

bringing suit, did you have any interviews with Felton on that 
subject? 

A. I had. 

2, 23. You told him that Mr. Crittenden contemplated bringing 

suit 

A. I did. 

Q. 24. Did he tell you that he had seen Mr. Crittenden himself? 

A. I told him, Mr. Felton, that Mr. Crittenden had said to me 

that he, Mr. Felton, had intimated to him that a part of that money 
had been paid to him by Mr. Le Roy, and Mr. Felton 

300 laughed at it and said: How absurd that is! You know 
better yourself,” he said to me. 

Q. 25. Then you did tell Mr. Felton that Mr. Crittenden had told 
ou that in an interview he had with Mr. Felton he stated to Mr. 
elton that part of the money had been paid to him? 

A. Idid. I have just said so. 

Q. 26. About what time was it that you had that conversation 

with Mr. Felton, as near as you can remember? 

A. I cannot remember the date, but it must have been after De- 


cember, 1876. : 
Redirect examination of Rupol n Sternsacu by Mr. Brooks: 


Q. 1. Was that conversation with Mr. Crittenden before this in- 
terview in which you showed the deed ? 

A. It was. 

Q. 2. That was the conversation with Mr. Crittenden in 
301 which he intimated to you that Felton said that something 
had been paid? 

A. Yes, it was. 

Q. 3. That was before this interview, at the office in which you 
showed him the trust deed ? 

A. It was. : 

Q. 4. At that time he knew that there was nothing expressed in 
the trust deed in regard to the matter? 

A. He must have know- it, but I suppose he wanted to read for 
himself the original deed. 


Ex. 30. Respondent puts in evidence the letter-press copy of the 
letter hereinabove referred to, being dated San Francisco, 27th Sept., 
1871, addressed to Messrs. J. B. Felton, S. M. Wilson, and W. H. 
Patterson, and signed Le Roy, marked “ Respondent’s Exhibit 30.” 


Obj. — to by complainant as incompetent, irrelevant, and 
immaterial. 
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Obj. Complainant objects, to the testimony of the witnesses Le 
Roy and Steinbach, given this day, on the ground that the same is 
incompetent, not being proper rebutting evidence. : 


302 Certificate. 


I certify that by agreement of counsel the above depositions were 
taken down in shorthand by S. C. Houghton and by him transcribed 
into their present form, and that the reading of said depositions to 
the witnesses and the signing thereof by them respectively were by 
consent of counsel waived. 

And I do further certify that I am not solicitor nor of counsel for 
any of the parties to this action, nor in any wise interested in the 
event of this cause. 

In testimony whereof I have hereunto set my hand this 26th day 


April, A. D. 1881. 
JOS. F. O’BEIRNE, 
Examiner in Chancery. 


(Endorsed:) Filed April 26, 1881. L. S. B. Sawyer, clerk, by J. 
F. O’Beirne, d’p’y cl’k. . 


303 ' Bill for Revivor of Cause. 


In the Circuit Court of the United States in and for the Ninth Cir- 
cuit, District of California. 


To the circuit judges of the circuit court of the United States for 
the district of California: 


George D. Newhall, a citizen of California, respectfully states that 
an action was commenced in the State court, and, on petition, it was 
transferred to this court, and that afterwards the defendant therein, 
Theodore Le Roy, appeared and answered and proofs were taken, 
and the cause was argued and submitted and a decree was rendered 
on the 20th day of February, 1882, dismissing the bill; that after- 
wards the said Theodore Le died in the city and county of San 
Francisco on or about the 8th day of April, 1882, intestate, leaving 
as his heirs-at-law Victor Le Roy, Eugene Le Roy, and Geo Le 

Roy, all of whom are citizens of France, and that E. J. Le 
304 Breton qualified and is now the administrator upon the es- 

tate of Theodore Le Roy, and he qualified in the city and 
county of San Francisco and is properly appointed as the legal rep- 
resentative; that by the death of said Theodore Le Roy the suit 
and proceedings have abated and your petitioner is unable to prose- 
cute an appeal from the decree; that your petitioner is advised that 
he is entitled to have the proceedings revived against the aforesaid 
heirs-at-law and the aforesaid administrator. 

Your petitioner therefore prays that the proceedings may be re- 
vived against Victor Le Roy, — — Le Roy, Georges Le Ro and 
E. J. Le Breton and may not be abated, and that they may be placed 
in the same plight and state and condition they were at the time of 
the death of Theodore Le Roy, and that plaintiff may have the 


1882. 


. 
* 
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benefit of an appeal, and that the defendants may show cause why 
the suit and proceedings may not be revived, and that they may 

be revived. | 
305 May it please your honors to grant unto your orator the 

writ of su — issuing out of this court and under its seal, 
to be directed to the aforesaid defendants, directing them to appear 
in this court and show cause, if they can, why the p ings 
should not be revised and be in the same plight and condition they 
were at the time of the death of Theodore Le Roy, and to further 
stand and abide such order and decree as to your honors shall seem 
meet. And your orator will ever pray. 

TULLY R. WISE, 
Solicitor for Petitioner. 
UnitTep Srates OF AMERICA, \ 
District of California, 

G. D. Newhall, being duly sworn according to law, deposes and 
says that he is the petitioner named in the foregoing petition ; that 
he has heard read said petition and knows the contents thereof; 

that the same is true of his own knowledge, except as to the 
306° matters which are therein stated on his information or belief, 


and as to those matters he believes it to be true. 
G. D. NEWHALL. 


Subscribed and sworn to before me this 20 day of July, A. D. 


L. S. B. SAWYER, 
Comm’r U. &. Cir’t Court, Dist. Cal. 


(Endorsed :) Filed July 20, 1882. L. S. B. Sawyer, clerk. 


Answer to Bill of Revivor. 


307 Circuit Court of the United States, 9th Circuit, District of 
California. In Equity. 


G. D. NEWHALL vs. THEODURE LE Roy. 


Victor Le Roy, Eugene Le Roy, and Georges Le Roy, heirs-at-law, 
and E. J. Le Breton, administrator of the estate of Theodore Le 
Roy, deceased, 1 reserving to themselves all benefit and 
advan that may be had or taken to the bill of revivor of the said 
plaintiff filed herein for its many errors and insufficiences, for an- 
swer thereto or to so much thereof as they are advised is necessary 
or material for them to make answer, answering say : 

They admit the — — of the said bill of revivor, except as 
hereinafter denied or alleged. 

They aver that said original bill of the said plaintiff was dismissed 
for want of equity after a full hearing upon the merits and a final 

decree entered in the lifetime of the said Theodore Le Roy; - 
308 and they deny that by the death of the said Theodore 

Roy this suit, between the said plaintiff and said Theodore 
Le wei — or that the said plaintiff is unable to prosecute an 
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appeal from the decree, or that the plaintiff is entitled to have the 
* revived against these respondents; but they admit that 
the said plaintiff is entitled to the benefit of an appeal, and they 
hereby enter their appearance herein as the successor in interest of 
the said Theodore Le Roy, and assent to the making of such entry 

in this cause as the court may deem necessary, if any, in order to 
assure to the plaintiff the benefit of his appeal. 


— 
K * 


rr 
e 


B. S. BROOKS, 
Sol't. for Respondents. 
(Endorsed :) Service by copy admitted this 9th day of December, | 
1882. Tully R. Wise, sol'r for compl’t. Filed Dec. 9th, 1882. IL. 4. 


S. B. Sawyer, clerk, by J F. O’Beirne, deputy clerk. | 


309 Order That Suit be — — E. J. Le Breton, Adm., 
„ 4 al. 


At a stated term, to wit, the November term, A. D. 1882, of the 
circuit court of the United States of America, of the ninth judicial 
circuit in and for the district of California, held at the court-room 
in the city and county of San Francisco, on Monday, the 29th day 
of January, in the year of our Lord one thousand eight hundred 
and eighty-three. 4. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


G. D. NEWHALL 
vs. No. 2318. 
THEODORE LE Roy. 


* &. 2 4 : es Re, eso eee 
* OT ne ae r eee e eee ee) ee 
— — — — 


In this cause, a bill of revivor having been filed, and counsel hav- 
ing a red and filed an answer, and it appearing that Victor Le 
Roy, Eugene Le Roy, and George Le Roy, and E. J. Le Breton are 
necessary parties to an appeal, it is ordered that this suit be con- 
tinued against E. J. Le Breton, administrator of the estate of Theo- 
dore Le Roy, deceased, and Victor Le Roy, Georges Le Roy, and 4. 
Eugene Le Roy, heirs-at-law of Theodore Le Roy. f 


310 Order Allowing Appeal to U. S. Supreme Court. 


At a stated term, to wit, the November term, A. D. 1882, of the 

circuit court of the United States of America, of the ninth judicial 

circuit in and for the district of California, held at the court-room 

in the city and county of San Francisco, on Monday, the 29th day 

| of January, in the year of our Lord one thousand eight hundred 

ii and eighty-three. . 
* Present: The Honorable Lorenzo Sawyer, circuit judge. | 


G. D. NEwHALL 


v8. 
E. J. Lx Breton, Administrator of the Estate of Theo- No. S618. 


dore Le Roy, Deceased, et al. 


Now, at this day, on motion of Tully R. Wise, Esq., solicitor for 
complainant, it is ordered that an appeal from the decision ren- 
dered and the decree filed and entered in the cause entitled G. D. 


912 . 
1 
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Newhall against Theodore Le Roy (No. 2318), on the 20th 
311 day of February, A. D. 1882, being a day in the February 

term, A. D. 1882, of said circuit court, to the Supreme Court 
of the United States be, and the same hereby is, allowed, and that 
a certified transcript of the pleadings, depositions, evidence, stipula- 
tions, und p ings be forthwith transmitted to the Supreme 
Court of the United States upon the appellant giving a bond in the 
sum of five hundred dollars. 


312 Bond on Appeal. 
In the Supreme Court of the United States. 


G. D. NEwHat.1, Appellant, 


v8. 

E. J. Le Breton, Administrator of the Estate of Theodore Le Roy, 

Deceased; Victor Le Roy, Georces Le Roy, and EvGene LE 
Roy, Heirs-at-Law of Theodore Le Roy, Deceased, Appellees. 


Know all men by these presents that we, Charles McLaughlin and 
Robert S. Thornton, as sureties, are held and firmly bound unto E. 
J. Le Breton, administrator of the estate of Theodore Le Roy, de- 
ceased ; Victor Le Roy, — Le Roy, and Eugene Le Roy, heirs- 
at-law of Theodore Le Roy, deceased, the above-named appellees, in 
the sum of five hundred ($500) dollars, lawful money of the United 
States of America, to be paid to the said E. J. Le Breton, adminis- 

trator of the estate of Theodore Le Roy, deceased ; Victor Le 
313 Roy, Georges Le Roy, and Eugene Le Roy, heirs-at-law of 

Theodore Le Roy, deceased, the successor or successors of the 
said Le Breton,in the administration of said estate, and the exec- 
utors or administrators of said Victor Le Roy, Georges Le Roy, and 
Eugene Le Roy, to which payment, well and truly to be made, we 
bind ourselves, and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this 29th day of March, A. D. 1883. 

Whereas the above-named G. D. Newhall has taken an appeal to 
the Supreme Court of the United States to reverse the decree ren- 
dered by the circuit court of the United States of America, of the 
ninth judicial circuit in and for the district of California, in the 
suit entitled G. D. Newhall versus E. J. Le Breton, administrator of 
the estate of Theodore Le Roy, deceased; Victor Le Roy, Georges 

Le Roy, and Eugene Le Roy, heirs-at-law of Theodore Le 
314 Roy, deceased, which said decree was filed and entered of 

record in said circuit court on the 20th day of February, 
1882: 

Now, therefore, if the above-named G. D. Newhall shall prosecute 
his said appeal to effect and answer all costs if he shall fail to make 
good his a then this obligation shall be void; otherwise to re- 
main in full force and effect. | 

CHARLES McLAUGHLIN. [seat. 
ROBERT S. THORNTON. _ [sgat. 


Signed, sealed, and delivered in presence of— 
JOS. F. O’BEIRNE. 
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UNITED STAaTEs OF AMERICA, \ . 
District of California, ; 
Charlee McLaughlin and Robert S. Thornton, being duly sworn, 
each for himself de and says that he is a resident and house- 
holder within said district of California and that he is worth the 
sum of five hundred dollars, exclusive of property exempt 

315 from execution and over and above all his just debts and 


liabilities. 
CHARLES McLAUGHLIN. 
ROBERT S. THORTON. 


Subscribed and sworn to before me this 29th day of March, A. D. 


1883. 
L. S. B. SAWYER, 
Commissioner of U. S. Circuit Court, District of California. 


(Endorsed :) I hereby approve the form of the within bond and 
the sufficiency of the sureties thereon. (Signed) Lorenzo Sawyer, 
U. S. circuit judge, 9th circuit. Filed March 29th, 1883. L. S. B. 
Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


316 CoMPILAINANT’s EXHIBIT A. 


Whereas Theodore Le Roy, of San Francisco, Cal., is indebted to 
me in the sum of thirteen thousand dollars, or thereabouts, for pro- 
fessional services rendered and money paid to the Estudillo family, 
and which indebtedness was assumed by said Le Roy as part con- 
_ sideration of a certain trust deed given by said Estudillos to said 
Theodore Le Roy, dated on or about Oct. Ist, 1870: 

Now, therefore, for value received, I, Wm. H. Patterson, of San 
Francisco, Cal., do hereby assign, transfer, and set over unto Charles 
McLaughlin, his heirs and assigns forever, all my right, title, and 
interest in and to the above-mentioned claim against the said Theo- 
dore Le Roy. 

Witness my hand and seal the 30th day of January, A. D. 1880. 

W. H. PATTERSON. [seEat.] 


Witness: 
EDWARD KIRK PATRICK. | 
317 For value received I do hereby transfer, assign, and set 


over unto Edward Kirkpatrick, his heirs and assigns forever, 
all my right, title, and interest in, to, and under the foregoing in- 
strument. 
Witness my hand and seal the 7th day of April, 1880. 
CHAS. McLA JGHLIN. [szAL.] 


For value received I do hereby transfer, assign, and set over unto 
G. D. Newhall, his heirs and assigns forever, all my right, title, and 
interest in, to, and under the foregoing instrument. 

Witness my hand and seal the 7th day of April, 1880. 
EDWARD KIRKPATRICK. [seat] 
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318 CoMPLAINANT’s Exursit B. 


In the District Court of the Third Judicial District of the State of 
California in and for the County of Alameda. 


JuAx A M. EsrupiLLo, José Ramon Estupi..o, Jost ANtonio Esru- 
dillo, Magdalena Estudillo Nugent, Wife of John Nugent, and 
John Nugent, Plaintifls, 


v8. 
Jo B. Warp and Others, Defendants. 
Transferred from the District Court of the Twelfth Jud’l Dist. of San 


Francisco. 
The above-named plaintiffs to S. M. Wilson, Dr.: a 
To proſessional services of the late firm of Wilson & 
Crittenden in the above cause . $12,000 00 


Secured by a certain conveyance of lands of the Estudillo estate 

and heirs to Theodore Le Roy in trust and subject to the conditions 
of suid trust. 

319 In consideration of friendship and esteem entertained by 

me for Mrs. Clara C. Crittenden and her late husband, Alex- 

ander P. Crittenden, deceased, 1 do hereby give, grant, assign, and 

set over unto the said Mrs. Clara C. Crittenden the whole of the fore- 


going debt, claim, and demand. And I do hereby make, constitute, 


and appoint said Mrs. Clara ©. Crittenden my true and lawful attor- 
ney irrevocable to collect, recover, and receive (but at her own cost 
and expense) the foregoing claim and demand, and the same to re- 
tain, have, and possess for her own use. 

In witness whereof I have hereunto set my hand this 15th day of 


February, A. D. 1872. 
S. M. WILSON. 


In presence of— 
S. HEYDENFELDT. 


320 CoMPLAINANT’s Exuisit C. 


For and in consideration of five dollars to me — by G. D. 
Newhall, the receipt whereof is hereby acknowledged, I hereby assign 
to said Newhall all my right, title, and interest in and to any sum or 
sums of money due to me by virtue of a deed of trust made the first 
day of October, 1870, between Juana M. Estudillo, José Ramon Es- 
tudillo, José Antonio Estudillo, José Vicente Estudillo, Luis D. Es- 
tudillo, Jesus Maria Estudillo, — — E. Nugent, and John 
Nugent, parties of the first part, and Theodore Le Roy, party of the 
second part, and by virtue of assignments of parties interested 
therein, and I assign, transfer, and set over to said G. D. Newhall all 
claims and demands which I now have against Theodore Le Roy aris- 
ing out of said deed of trust or however arising, and I authorize him 
to sue for the same in his own name, and I transfer and assign to 
him all my right, title, and interest in and to said deed of trust. 
In witness whereof I hereto set my hand and seal this — day of 


May, A. D. 1880. 
C. C. CRITTENDEN. [szat.] 
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321 DEFENDANTS’ Exarsirt 1. 


County oF ALAMEDA, 88: 
SHERIFF’s OFFICE. 

J hereby certify that I received the within summons on the 20th 
day of June, A. B 1870, and personally served the same upon the 
hereinafter-named defendant by delivering to and leaving with him 
personally, in the county of Alameda, at the time set opposite his 
name, a copy of said summons; and I further certify that the cop 
so delivered to and left with said defendant was attached to a certi- 
fied copy of the complaint referred to in said summons. 

Names of defendants served: José Ramon Estudillo; time of ser- 
vice, Oct. 10th, 1870. 


Dated at San Leandro this 10th day of Oct., 1870. 
H. N. MORSE, Sheriff, 


By P. R. BORE RI, D. S 


County OF ALAMEDA, 88: 
SHERIFF'S OFFICE. 

322 I hereby certify that I received the within summons on the 

21st day of February, A. D. 1870, and personally served the 
same upon the hereinafter-named defendants by delivering to 
and leaving with each of them personally, in the county of Alameda, 
at the time set opposite their names, a copy of said summons at- 
tached to a certified copy of the complaint referred to in said sum- 
mons. 


Names of defendants served. Time of service. 
John Nugent, Feb’y 21st, 1870. 
José Antonio Estudillo, Feb’y 21st, 1870. 
John B. Ward, Feb’y 21st, 1870. 
John B. Ward, executor of the éstate of Concepcion 

A. Ward, deceased, Feb’y 21st, 1870. 
Charles H. Cushing, Feb’y 21st, 1870. 
T. W. Mulford, Feb’y 21st, 1870. 
Magdalena Estudillo Nugent, Feb’y 28th, 1870. 
Dolores Estudillo Cushing, Feb’y 28th, 1870. 
Jesus Maria Estudillo, Mar. 11th, 1870. 


Dated at San Leandro this 5th dey — — 2 2 
. MORSE, Sheriff. 


323 City AND County or Sax FRANcISCO, 88: 


SHERIFF’s OFFICE. 


I hereby certify that I received the annexed summons on the 11th 
day of May, A. D. 1870, and personally served the same on the 
same day upon Theodore Le Roy, one of the therein-named defend- 
ants, by delivering to him personally, in the city and county of San 
Francisco, a copy of said summons attached to a certified copy of 


the therein-mentioned complaint. 
P. J. WHITE, Sheriff, 
By A. M. BOWEN, Deputy. 


0 
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City AND County or SAN FRANCISCO, 88: ; 
SHERIFF’s OFFICE. 

I hereby — that I received the annexed summons on the 11th 
day of May, A. D. 1870, and personally served the same on the 24th 
day of May, A. D. 1870, upon L. L. Robinson, being one of the 
therein-named defendants, by delivering to the said defendant per- 
sonally, in the city and county of San Francisco, a copy of said 
summons attached to a certified copy of the complaint in said 


action therein named. 
P. J. WHITE, on 
By H. PERRENBACH, Deputy. 


324 In the District Court of the Third Judicial District of the 
State of California in and for the County of Alameda. 


THe Hrpernia Savines AND Loan Society, Plaintiff, 


v8. 
Jonx B. Warp ef als., Defendants. 


Action brough- in the district court of the third judicial district of 
the State of California and the complaint filed in the county of 
Alameda in the. office of the clerk of said district court. | 


The ple of the State of California send greeting to John B. Ward, 
Juana M. Estudillo, José Ramon Estudillo, José Luis Estudillo, José 
Antonio Estudillo, José Vicente Estudillo, Jesus Maria Estudillo, 
Charles H. Cushing and his wife, Dolores Estudillo Cushing ; John 
Nugent and his wife, Magdalena Estudillo Nugent; William H. 

Davis and his wife, Maria J. Estudillo Davis; L. L. Robinson; 
325 John B. Ward, executor of the estate of Conception A. Ward, 

deceased ; Juana Sophia Ward and John Francis Ward, in- 
fants; Theodore Le Roy, and T. W. Mulford: 

You are hereby required to appear in an action brought against 
you by the above-named plaintiff in the district court of the third 
judicial district of the State of California in and for the county of 
Alameda, and to answer the complaint filed therein (a copy of which 
accompanies this summons) within ten days (exclusive of the day 
of service) after the service on you of this summons, if served within 
this county ; if served out of this county, but within this judicial 
district, within twenty days, or if served out of said district then 
within forty days, or judgment by default will be taken against you. 

The said action is brought to obtain a decree of this court for the 
foreclosure of two mortgages described in the complaint executed 
by the said John B. Ward and Conception A. Ward, his wife, one 

dated April 11th, 1866, and the other dated April 22d, 1868, 
326 the said first mortgage to secure the promissory note of said 

John B. Ward for the sum of one hundred and twenty-five 
thousand dollars, bearing even date with said first mortgage, and 
delivered therewith, payable six years after date with interest there- 
on at the rate of one per cent. per month, payable monthly in ad- 
vance, and if not so paid to be added to the principal and become 
a part thereof and bear interest at the same rate, and principal 
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and interest payable in gold coin of the United States; and the 
said second mortgage, to secure the promissory note of said John 
B. Ward for the sum of fifty thousand dollars, bearing even date 
with said second mortgage and delivered therewith, payable six 
years after date, with interest thereon at the rate of one per cent. 
per month, payable monthly in advance, and if not so paid to be 
added to the principal and become a part thereof and bear interest 
at the same rate, and principal and interest payable in gold coin 
of the United States, as by reference to said two promissory 
327 notes, etc., particularly set forth in the complaint, will more 
fully appear, said decree of foreclosure being demanded be- 
cause the interest on said notes and sums of money was not paid as 
provided in said notes and mortgages; and to obtain an order that 
a receiver be — to take charge of the lands and premises, as 
provided in said mortgages, with fu ee to lease, let, and receive 
the rents and profits thereof, and pay all taxes, liens, etc., now subsist- 
ing, or which may be levied during the pendency of this action, 
upon the mortgaged premises, or upon the mo or the moneys 
secured thereby, and that the premises con veyed by said mortgages 
may be sold for gold coin of the United States, and the p 8 ap- 
plied to tlie * of the said sums of one hundred and twenty- 
five thousand dollars and fifty thousand dollars, with interest thereon 
as aforesaid, principal to be paid in like gold coin and according to 
the terms of said notes, together with all costs, taxes, assess- 
328 ments, or other incumbrances found due on the — 
premises, or on said mortgages, or the money secured thereby, 
and also counsel fees in this action, as provided in said mortgages, 
and to be paid in like coin, and in case such proceeds are not suffi- 
cient to pay the same then to obtain an execution against said de- 
fendant, John B. Ward, for the balance remaining due; and also 
that the said defendants, and all persons claiming by, through, or 
under them, may be barred and foreclosed of all right, title, claim, 
lien, equity of redemption, and interest in and to said mortgaged 
premises, and for other and further relief. 

And if — fail to appear and answer the said complaint as above 
required the plaintiff will take default against you, and apply to the 
court for the relief demanded in the complaint. 

Given under my hand and the seal of the distriet court of the 
third judicial district this 19th day of February, in the year of our 
Lord one thousand eight hundred and seventy. : 

(SEAL. ] I. A. AMERMAN, Clerk. 


(Endorsed): No. 2356. In the district court of — third judicial dis- 
trict, Alameda county. The Hibernia Savings and Loan Society vs. 
John B. Ward et als. Summons. Rec’d Feb’y 21st, 1870. Rec’d 
June 20, 1870. Rec’d May 11, 70, at 3.40 p.m. Richard Tobin, 
plaintiff’s attorney. 


329 DEFENDANTs’ Exursit 2. 


Resolved, That the mortgage made and executed on the 11th day 
of April, A. D. 1866, by John Ward and Concepeion A. Ward, his 
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wife, to the Hibernia Savings and Loan Society, a corporation, which 
mortgage is recorded in the office of the county recorder of the 
county of Alameda, State of California, in liber K of mortgages, at 
page 24, and in the office of the county recorder of the county of 
nta Barbara, said State, in liber A of mortgagee, 485, and the 
other mortgage made and executed on the day of April, A. D. 
1868, by said — [r to said mortgagee, which said mortgage is 
recorded in the office of the county recorder of said Alameda county 
in liber P of mortgages, at page 317, and in the recorder’s office of 
said Santa Barbara county in liber B of mortgages, at 68, be 
released and discharged, together with the debts thereby secured, 
and that Myles D. Sweeney, the president of said corporation, 
330 be, and he is hereby, authorized to release and discharge the 
same, and for that purpose to subscribe the name and affix 
the corporate seal of the said corporation, to a good and sufficient 
release of the same. 

A true copy of an original resolution — by the board of direc- 
tors of the Hibernia Savings and Loan Society on the 23d day of 
July, A. D. 1872. 

DLsxAl.] EDWARD MARTIN, 
_ Secretary of the Hibernia Savings and Loan Society. 


Now, therefore, know all men by these presents thaf the Hibernia 
Savings and Loan Society, a corporation, in conformity with the 
above resolution of its board of directors, which resolution is hereby 
referred to and made part hereof, does hereby certify and declare 
the above mentioned and described mortgages, ther with the 
debts thereby secured, to be fully paid, satisfied, and discharged. 

In witness whereof the said The Hibernia Savings and Loan 
331 Society has caused these presents to be subscribed by Myles 
D. Sweeney, the president of said corporation, and its cor- 
porate seal to be hereunto affixed this 23d day of July, 1872. 
(SEAL. } THE HIBERNIA SAVINGS AND LOAN 
SOCIETY, 
By MYLES D. SWEENEY, President. 


STaTE OF CALIFORNIA, \ as 
City and County of San Francisco, 


On this 23d day of July, A. D. one thousand eight hundred and 
seventy-two, before me, John Hamill, a notary public in and for the 
said city and county, duly commissioned and sworn and residing 
therein, personally appeared the within-named Myles D. Sweeney, 
president of the Hibernia Savings and Loan Society, whose name is 
subscribed to the annexed instrument as party thereto, personall 
known to me to be the individual described in and who execu 
the said annexed instrument, and the said Myles L. Sweeny duly 

acknowledged to me that he executed the same freely and 
332 voluntarily and for the uses and purposes therein mentioned, 
and as his act and deed as president aforesaid. 


15—260 
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In witness whereof I have hereunto set my band and affixed my 
official seal the day and year in this certificate first above written. 


[SEAL.] JOHN HAMILL, 
} Notary Public. 
Recorded in the county 3 28 —— county, * 
22d, 1874, at fifty minutes m.,, in liber 45, mo . 23. 
2 N B. 8. MARSTON. “ 
: County Recorder. 


Recorded at request of Wells, Fargo & Co., August 6, A. D. 1874, 
at 4 o’clock p. m., in liber “A” of releases of mortgages, in page- 252, 
253, & 254. 


[sxAL.] H. P. STONE, 
By JOHN JAUSSENS, 
Deputy 


Recorded at the request of R. Steinbach, April 22d, 1874, at 50 
minutes past 3 o’clock p. m., in liber 45 of mortgages, page 23. 


333 (RESPONDENT’s Exuisit 3.) 


Mo made by Juana Martinez Estudillo, widow, and others 
to the Hibernia Savings and Loan Society, dated Au 29th, 1861, 
and recorded in the office of the county recorder of the county of 
Alameda, State of California, in book E of mortgages, at page 762, 
and re-recorded in said county in book E of mortgages, at page 
774, and recorded in the office of the county recorder of Contra 
Costa county in volume 3 of mortgages, at page 98. 

Mortgage made 4 M. Estudillo and others to the Hibernia 
Savings and Loan Society, dated March 14th, 1863, and recorded in 
the office of the county recorder of said Alameda county in book G 
of mortgages, at page 575, and in the office of the county recorder 
of the county of Santa Barbara, State aforesaid, in book A of mort- 
gages, at page 362, and in the recorder’s office of said Contra Costa 
county in volume 3 of mortgages, page 393. 

Morigage made by Juana M. Estudillo and others to the Hibernia 

vings and Loan Society, dated May 20th, 1863, and re- 
334 corded in said recorder’s office of Alameda county in book G 
of mortgages, at page 725, and in said recorder’s office of the 
county of Santa Barbara in book A of mortgages, at page 366, and 
in said ae office of Contra Costa county in volume 3 of mort- 
at page 422. 
ortgage made by Juana M. Estudillo and others to the Hibernia 
Savings and Loan Society, dated January 19th, 1864, and recorded 
in said recorder’s office of Alameda county in book H of mortgages, 


at pose 580. 
e Hibernia Savings and Loan Society, a corporation, hereby 
declares the above-described barged and the debts thereby se- 


cured to be fully paid and disch ; 
Witness tlie corporate name and seal of said corporation hereunto 


subscribed and affixed by Myles D. Sweeny, ite president, in — 
ance of a resolution of its board of directors, this fifth day of May, 


1874. 
[SEAL.] THE HIBERNIA SAVINGS AND LOAN 
SOCIETY 


By MYLES D. SWEENY, President. 


335 State or CALIFORNIA, \ 0 
Oity and County of San Francisco, 

On this 5th day of May, in the year 1874, before me, John Hamill, a 
notary 32 in and for said city and county, personally appeared 
Myles D. Sweeny, known to me to be the person whose name is sub- 
scribed to the within instrument and the president of the corporation 
that executed the within instrument, and acknowledged to me that 
such corporation executed the same. 

Witness my hand and official seal. 

[SEAL. ] JOHN HAMILL, 
Notary Public. 


Recorded in county recorder’s office, Alameda county, May 12, 


1874, at 3 mins. past 11 a. m., in liber 45, mo 111. 
es B. MARSTON, 
County Recorder. 


336 Recorded at request of Wells, Fargo & Co., —- 6th, A. 
D. 1874, at 4 o’clock p. m, in liber “A,” releases of mortgages, 


pp. 251 & 252. 
[SEAL.] H. P. STONE, 
| County Recorder, 
By JOHN JANSSENS, 
Deputy Recorder. 


Recorded at request of T. Le Roy, May 12, 1874, at 3 mins. past 
11 a. m., in liber 45 of mortgages, p. 111. 


1EX2. 
Aug. 29, 61, E, 774. 
M’ch 14, 63, G, 575. 
May 20, 63, G, 725. 
Jan’y 19, 64, H, 580. 
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Estudillo & Others to * — Deed of trust dated Oct. 


The amount of indebtedness of $446,849.00 acknowledged in the 
deed of trust was composed of the following sums: 


Debt to Hibernia Savings & Loan Society by John B. 
Ward, assumed to be paid by Theodore Le Roy, as 
stated in the deed of trust .................----- $218,372 12 
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This debt was secured by two mortgages of John B. 
Ward & wife, one for $125,000, the other for $50,000, 
on the ranchos San Leandro, Guadalupe, and Cas- 
molia (& probably El Cojo or P. de la Concepcion). 
(The Hibernia also held four other mortgages made 
by Juana M. Estudillo, Ward, & others previous to the 
shove 2 m’tg’g’s, and these four mortgages were re- 
leased only after the above debt had been paid.) The 
Hibernia had commenced suit to foreclose the two 
mortgages in the 3d dist. ct., Alameda county, Feb’y 
19, 1870. 


Debt to Theodore Le Roy by Juana M. Estudillo & 

sthere, Oot. 14 2800 .. 

338 M'tgage of Juana M. Estudillo & others, dated 

Sept. 9, 1868, for $45,000.00 on the ranchosSan 
Leandro, Guadalupe, Casmolia, and El Cojoor Puenta 
de la Concepcion. | 

M’tgage by same parties, dated Jan’y 21, 1870, for 
$7,500.00 on the same property. 

M’tgage by Juana M. Estudillo, dated Nov. 10, 1868, 
for $3, on blocks 32 and “Court square,” in 
town of San Leandro. 

1 by Juana M. Estudillo, dated Dec. 12, 1868, 
for $3,000 on blocks 32 and“ Court square,” in town 
of San Leandro. 

3 to John B. Ward by Theodore Le Roy Oct. 


Suit had been instituted by Juana M. Estudillo & 
others against John B. Ward & others, June 3, 1868, 
in the 12th dist. ct. to set aside deeds, &c., &c.; a con- 
veyance was 1 upon; Ward was to receive the 
above sum of $100,000, was to retain the rancho El 
Cojo or Puenta de la Concepcion, and Ward & the 
other defendants were to convey to Juana M. Estudillo 
the ranchos Guadalupe, Casmolia, certain swamp lands, 
and the rancho San Leandro, except certain portions 
thereof. This compromise was affected after Le Ro 
had agreed to assume the debt of the Hibernia Ban 
and to pay the $100,000 to Ward and to pay the fee of 
$7,500 to Rich’d Tobin. 


Payment to Richard Tobin for fee for foreclosure of 
ibernia mortgage 

8 — for 8447 U. S. revenue stamps used on deed 
— AAA ˙²m . eas SE ceed 


$71,592 58 


$100,000 


$7,500 
385 


Debt of Estudillo family to Felton, Wilson, & Patter- 
son for fee charged by Felton in making said com- 


$397,849 70 


49,000 


Indebtedness Oct. 1, 1870, as stated in deed of trust.. $446,849 
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IInt. rev. stamp, 5 cents. ] 

Know all men by these presents that I, Theodore Le Roy, of the 
city and county of San Francisco, State of California, for and in 
consideration of the sum of five doliars, to me in hand paid, the re- 
ceipt whereof is hereby acknowledged, have released, cancelled, and 
discharged, and by these presents do release, cancel, and disch 
that certain indenture of mo bearing date on the ninth day 
of September, A. D. one thousand eight hundred and sixty-eight, 
re 3 * — office of the 7 — of — 8 of 
Alameda, in liber Q of mortgages, pa „el geg., and which said 
mo was made and executed by — M. Estudillo and others 
to me, Theodore Le Roy, upon certain premises in said mo de- 
scribed, to secure the payment of the sum of forty-five thousand 
dollars, with interest thereon, at the rate of one and one-quarter per 

cent. per month, according to the terms of a certain promis- 
340 sory note in said mortgage set forth. . 

Riso that certain other mortgage bearing date on the tenth 

day of November, A. D. one thousand eight hundred and sixty- 
eight, and recorded in the office of the county recorder of said Ala- 
meda county, in liber Q of mortgages, page 743, et geg., and which 
said mortgage was made hy Juana M. Estudillo to me, Theodore Le 
Roy, upon certain premises therein described, to secufé the payment 
of the sum of three thousand dollars, with interest thereon, accord- 
— Fa the terms of a certain promissory note in said mortgage set 
orth. 

Also that certain other indenture of — bearing date on the 
twelfth day of December, A. D. one thousand eight hundred and 
sixty-eight, and recorded in the office of the county recorder of said 
Alameda county, in liber R of — page 136, et seq., and which 
said mortgage was made by Juana M. Estudillo to me, Theodore Le 

Roy, upon certain premises therein described, to secure the 
341 payment of the sum of three thousand dollars, with interest 

thereon, — oo the terms of a certain promissory note 
in said mortgage set forth. . 

Also that certain other indenture of mortgage bearing date on 
the twenty-first day of January, A. D. one thousand eight hundred 
and seventy, and recorded in the office of the county recorderof suid 
Alameda county, in liber T of mortgages, pages 668 ef seq., and 
which said mortgage was made by Juana M. Estudillo et al. to me, 
Theodore Le Roy, upon certain premises therein described, to secure 
the payment of seventy-five hundred dollars, with interest thereon, 
a to the terms of a certain promissory note in said mortgage 
set forth. 

And I do hereby certify and acknowledge that the said promis- 
sory notes and the said — — are fully paid and satisfied. 

In witness whereof I have hereunto set my hand and seal the first 
day of October, A. D. one thousand eight hundred and seventy. 

(Sg d) Le ROY, TH. 


Signed, sealed, and delivered in the presence of— 
H. C. NEWHALL. 
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Oity and County of San Francisco., 


On this eleventh day of October, A. D. one thousand eight hun- 
dred and seventy, re me, James G. Carson, a notary public in 
and for said city and county and residing therein, duly commis- 
sioned and sworn, personally appeared the within-named Theodore 
Le Roy (who signs Le Roy, Th.), whose name is subscribed to the 
annexed instrument as a party thereto, personally known to me to be 
the individual described in and who executed the within instrument, 
and he duly acknowledged to me that he executed the same freely 
and voluntarily and for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office in said city and county of San Francisco, 
the day and year in this certificate last above written. 

[sear] JAMES G. CARSON, 


Notary Public 


Srate or CALIFORNIA, \ . 
Count of Alameda, ; 


343 This instrument is recorded in the recorder’s office of Ala- 
meda county in liber W of mortgages, pp. 8, 9, 10. 
Recorded Oct. 12, 1870, at 45 min. past 8 o’clock a. m. 
B. 8. MARSTON, 


Dated Oct. 1, 1870. 


Recorded at request of J. M. Estudillo, Oct. 12, 1870, at 45 mins. 
past 8 o’c. a. m., in book W, m’tg’s, Alameda Co., p-. 8, 9, 10. 
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Law office of Patterson, 609 Sacramento street. 
San Francisco, May 16, 1871. 
Mr. T. Le Roy: 


I advise that you authorize the auctioneer to announce that you 
will give a warranty deed for all the San Leandro rancho you sell. 


R. yours, 
WM. H. PATTERSON. 


345 RESPONDENT’s ExuHIsit 7. 


Marcu 7, 1872. 
Mr. T. Le Roy: 


I was surprised this afternoon at receiving the within; will you 


please attend to the matter, and oblige, — 
‘Yours very truly, WM. H. PATTERSON. 


0. D. NEWHALL VS. K J. LE BRETON, 40, ET AL. 
346 RESPONDENT'S ExnInrr 8. 

No. 1. 
The Western Union Telegraph Company. 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the company, 
> may es — to the 1 — —  m which condi- 
tions have been agreed to by the sender of the following message: 

| Caan aoe 

JAMES GAMBLE, 2 ; 

Gen l Supt., San Francisco. 


5. : 

Sacro, Men 7, 1872. 
Received at San Francisco, 7, 18, 3 p. m. 

To Wm. H. Patterson, Patterson & Stow : 


Make Le Roy telegraph immediately; this delay most mis- 
chievous and hazardous. 


JOHN NUGENT. 
10 p’d. | 
347 RESPONDENT'S Exninrr 9. 
Wu. H. Patrerson, Law Orrice, 
Jun. 13, 1872. 
Mons. T. Le Roy: 


As attorney of the Estudillo family, I authorize you to contract 
with Mr. Williams, at Washington, that if he obtains, within 60 
days from July 1, and there shall be forwarded to the U. S. surveyor 

n. for California, the ha for Guadalupe rancho, with order to 

eliver it to you or me, his draft, at 5 days’ sight, for ($5,000) five 
thousand dollars will be honored by you. 
Respectfully, &c., WM. H. PATTERSON. 


348 RESPONDENT’s Exnisit 10. 


San Francisco, Oct. 18, 1876. 


Sin: As counsel for the Estudillo family I request that you will 
furnish me with a statement of the terms and conditions on which 
you will release the San Leandro property to the family; also of 
the amount of land remaining unsold of the ranchos San Leandro, 
Cosmolia, and Guadalupe. 

Your ob’d’t servant, WM. H. PATTERSON. 


To Theodore Le Roy, Esq., San Francisco. 


a 120 G. D. SKEWHALL VS. K J. Lf BRETON, 4¢., ET AL. 
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Ww. H. Partrerson, 609 SacRaMENTO STREET, 
San Francisco, CAL., Nov. 17, 1876. 


Theodore Le Roy, Esq. 

Dear Sin: For greater accuracy please to send me, by bearer, a 
memorandum in brief of the terms and date of the contract with 
Congdon ; also, in brief, of the condition as to indebtedness, &c., of 
the three ranchos of the Estudillo estate, deducting the amount of 
the contemplated sale and the credits on outstanding mortgages. 

Everything merely in round numbers. 

I wish an answer to-day. 


Respectfully, oe WM. H. PATTERSON. 
[In pencil :] For answer see memo. in letter-b’k, page 325. 
350 RESPONDENT'S EXHIBIT 12. 


Vrreinia, Nevaba, Feb. 4, 1874. 


M. Le Roy: 
More than six months I made a demand on you, as trustee of 


the estate of the Estudillo family, for payment to me of the sum of 
$8,000, counsel fees for services rendered in the matter of the Guada- 
lupe rancho. I now reiterate that demand, and I make this proposi- 
tion: that you pay me now $1,000, and that the remainder stand 
until your debt shall be paid, and that the remaining $7,000 shall be 
paid at the same time the other counsel fees shall be paid. 
I desire that this debt shall be recognized now. It is not just to 
my family that it should remain longer without recognition. I have 
been nuw working in these cases for six years without one 
351 dollar of remuneration, and I am tired of it. 
I will thank you to show this letter to Mr. Felton and Mr. 
Patterson, and to reply to it at your earliest convenience. 


Your ob't serv’t, 
JOHN NUGENT. 
M. Theodore Le Roy. 
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To Messrs. J. B. Felton, S. M. Wilson, and W. H. Patterson. 
GENTLEMEN: I hereby certify that you are entitled to the follow- 
ing sums, payable out of a certain deed of trust made to me the — 


day of , A. D. 1870: 
B. Felton, to the sum of $25,000; S. M. Wilson, to the sum of 


512.000; W. H. Patterson, to the sum of $12,000. 


These sums are to be paid, principal and interest, from the date of 
said deed, as soon as I shall be entirely reimbursed, principal, in- 
terest, advances, and expenses. 

I, Lorenzo S. B. Sawver, clerk of the circuit court of the United 

States for the district of California, do hereby certify the fore- 
353 going to be. a full, true, and correct copy of the original Re- 
spondent’s Exhibit No. 13” in the cause entitled G. D. New- 
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hall versus Theodore Le Roy,“ as the same now remains on file and 
of record in my office. 

Attest my hand and seal of said circuit court this 9th day of De- 
cember, A. D. 1882. 


[seat..] L. S. B. SAWYER, Clerk, 
By J. F. OBEIRNE, 
| Deputy Clerk. 
8 Filed Dec. 9th, 1882. L. S. B. Sawyer, clerk, by J. 
F. O’Beirne, deputy clerk. 
354 RESPONDENT’s Exninrr 14. 
San Francisco, 27 Sept., 1871. 


To Messrs. J. B. Felton, S. M. Wilson, and W. H. Patterson, present. 


GENTLEMEN: I hereby certify that you are entitled to the follow- 
ing sums, } mame payable out of a certain deed of trust made to me 
the first day of October, A. D. 1870, by Juana M. Estudillo, José 
Ramon Estudillo, José Antonio Estudillo, José Vicento Estudillo, 
Luis D. Estudillo, Jesus Maria Estudillo, Magdalena E. Nugent, and 
John Nugent—that is to say : foi 

J. B. Felton, Esq., to the sum of twenty-five thousand dollars; 8. 
M. Wilson, Esq., to the sum of twelve thousand dollars; W. H. Pat- 
terson, Esq., to the sum of twelve thousand dollars. 

These sums are to be paid, principal and interest, from the date 

of said deed as soon as I shall be entirely reimbursed princi- 
355 pal, interest, advances, and expenses. 
Respectfully yours, &c., | 
(Signed) LE ROY, TH. 


This is the true understanding abbut the above interests. 
Sept. 27th, 1871. 
(Signed) JOHN B. FELTON. 


I, Lorenzo S. B. Sawyer, clerk of the circuit court of the United 
States for the district of California, do hereby certify the fore- 
ing to be a full, true, and correct copy of the original “ Respond- 
ent’s Exhibit 14” in the cause entitled “G. D. Newhall versus Theo- 
— Le Roy,“ as the same remains on file and of record in my 
office. 
Attest my hand and seal of said circuit court this 9th day of De- 
cember, A. D. 1882. 
(sear.] L. S. B. SAWYER, Clerk, 
By J. F. OBEIRNE, 
Deputy Clerk. 


(Endorsed :) Filed Dec'r 9, 188? L. S. B. Sawyer, clerk, by J. F. 
O’Beirne, deputy clerk. 


356 REsPONDENT’S ExRInIr 15. 
From the records of Alameda county. 
e José Anto. Estudillo, José Ramon Estudillo, 
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José Vicente Estudillo, Luis D. Estudillo, Magdalena E. Nugent 
(each by attorney-in-fact, John Nugent), and John Nugent to Theo- 
dore Le Roy, mortgage, Sept. 9, 1868, for $45,000.00, on ranchos San 
Leandro, Guadalupe, Cosmolia, and El Cajo or Puenta de la Con- 
cepcion. Recorded in b’k Q. of mortgages, p. 645. 

Same parties to Theodore Le Roy, mortgage, Jan’y 21, 1870, for 
$7,500.00, on same property as the mortgage of $45,000.00. Recorded 


in b’k T of mortgages, p. 668. 

Juana M. Estudillo to Theodore Le Roy, mortgage, Nov. 10, 1868, 

for $3,000.00, on block 32 and “ Court square” in town of San Lean- 
dro. Recorded in b’k Q of mortgages, p. 743. 

357 Juana M. Estudillo to Theodore Le Roy, mortgage, Dec. 
12, 1868, for $3.000.00, on block 32 and “Court square” in 

town of San Leandro. Recorded in b’k R of mortgages, p. 136. 


358 RESPONDENT’s ExuisirT 16. 


In the District Court of the Third Judicial District (transferred 
from the Twelfth) of the State of California in and for the county 
of Alameda. 


Juana M. Estup1L.o, Josk Raymonp EstupI1L1o, Josh ANTONIO Es- 
tudillo, Luis D. Estudillo, Magdalena Estudillo Nugent, wife of 
John Nugent; John Nugent, husband of said Magdalena, Plain- 
tiffs, 


v8. 
JoHN B. Warp et al., Defendants. 


Abstract of Answer. 


The defendants, John B. Ward, Charles H. Cushing, and Dolores 
Estudillo Cushing, jointly and severally answering the amended 
complaint of the plaintiff in the above-entitled action, deny 

359 that Jose Joaquin departed his life in the then county of 
Contra Costa, aver that he died in San Francisco; done 

that at the time of his death he was only indebted to the extent of 
a few trifling debts; deny that when his estate was administered 
and executors discharged the personal property of said estate had 
been little, if at all, diminished in quantity or number ; aver in re- 
lation to the condition of said estate at the time of Jose Joaquin’s 
death, and thence up to the time of the discharge of the executors, 
to be in truth that José Joaquin was indebted at time of his death 
to various persons in sums amounting in the regate to $15,000 or 
thereabouts; that his claim to the lands of fen kannive had not been 
confirmed, but proceedings were pending for confirmation before the 
board of land commissioners; that squatters had taken — 
sion of 2,000 acres and upward of said lands. and he had only 
about 200 acres in possession cultivated, and his only 

360 possession of the residue was by his cattle grazing. Proper 
management of crops on said 200 acres would * paid 
debts, but through gross neglect and mismanagement of executors, 
particularly Davis, the same did not produce more than $5,000 or 


— 


— 
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$6,000. Shortly after harvesting said crop adverse possession was 
taken of said 200 acres and of nearly all the balance of ranch and 
possession of all of San Leandro, lands lost, except the immediate 
parts where family resided,and continued lost until after expensive, 
protracted, harrassing litigation they were required. 

That personal property of the estate consisted chiefly of cattle 
at [the] time of his death on San Leandro; but, in consequence of ad- 
verse possession of squatters and the placing of some 1,400 head 
of his own there by Davis, they had to be removed to the Pinole 
ranche, 30 miles from San Leandro. Many were lost iu transit; many 

perished from the weather; many were stolen. 
361 In May, 1853, a number of cattle, valued [ut] $4,000, were 
given to said Davis in full settlement of his claims. A division 
took place among the heirs and legatees, adult heirs and legatees tak - 
ing their own, and Juana M. Estudillo, acting as guardian, took charge 
of the shares of the minors, and thereafter the said cattle were 
owned in severalty; that prior to discharge of the executors, on 
July 6, 1856, [the] estate was indebted to Davis, oneof [the] executors, 
in about $4,000, to pay which there were no available funds. To 
pay same, close. the administration, prevent forced sale of San Lean- 
dro rancho by Davis under proceedings in probate_court, plaintiffs, 
Juana M., José Ramon, José Antonio, by their attorney, and defend- 
ant, John B. Ward, executed joint note to Davis, — one year, 
for said said sum, by which, at the time of the discharge of execu- 
tors and close of administration, the debts were apparently 
362 paid, but in fact were not and the interest of devisees was 
iable therefor and interest, and the estate was then and for 
years afterwards and for years afterwards almost wholly unproductive, 

ing in possession of squatters. 

Deny rancho San Leandro contains 7,010.84 acres ; aver it con- 
tains 6,829.38 acres. 

Admit marriage of John B. and Maria Concepcion Ward; aver 
latter’s death since institution of this suit, viz., 29 July, 1868. 

Avers the marriage of def’ts, Charles H. Cushing and Dolores, to 
have taken place August 14, 1864. 

Aver, in relation to the interest of Juana M. in Pinole rancho, the 
truth to be she inherited — undivided pi from her father (about 
1,500 or 1,600 acres). In 1853 she bought another fürth with cattle 

ueathed by her husband. —— acquired another undi - 

vided th from plaintiff, José Ramon. in discharge of indebtedness, 

or part thereof, to — estate of José Joaquin, and in 1857 she ac- 

quired } of pr with funds of — estate of José Joaquin, all of 

363 which interests amounted in — aggregate to almost 5,400 
acres, and no more. 

Deny that after executors were discharged from administration of 
estate of José Joaquin the interests of the devisees and legatees 
remained in common or undivided. 

Deny that it was managed or controlled by Davis and Ward until 
April, 1858; that Davis then retired and left management to Ward. 

Avers that after division in 1853 each held in severally. The 
shares of Juana M. and minor heirs was by her placed under con- 


aoe i ian 2 1 1 
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trol of José Antonio on Pinole rancho, and never were afterwards 
under the control of Ward alone or with Davis, as regards the real 
estate. 

— — to Ward's marriage he counselled and advised with 
Juana M. and Davis and adult ad visees as to the prosecution and 

defense of their right to San Leandro lands, but did not be- 
364 come their attorney-in-fact until Feb’y 28, 1854. 

Acted as attorney in fact for all devisees except wife of Davis 
from that date until Feb’y 8, 1855, on which day Ward and Davis 
were appointed agents of devisees, and acted as such until Decem- 
ber 15, 1858, during all of which time Ward devoted his time and 
earnest attention to affairs of said devisees. 

Davis did not retire from said agency. till December 15, 1858. 

That during the agency Davis acted as cashier and treasurer, 
Ward as business man; agency so conducted till April, 1858, time 
of Ward’s contemplated departure for — — D. C. Up to 
that date Davis had never accounted with Ward or the devisees as 
to his receipts and disbursements; put it off on one pretext or an- 
other; that Ward, — to go to Washington, deemed it neces- 
sary and proper there should be an accounting, and compelled Davis 

to account April 19, 1858. 
365 April 20, 1856, Ward went to Washington; absent until 
September, 1858. 

That Davis at an early day conceived the idea to despoil 
the devisees of their estate and appropriate it to himself; 
broached the idea to Ward, who indignantly spurned it and its 
author, and would not thereafter have acted with Davis but that 
Davis’ wife was devisee under will, and Davis thereby controlled 
undivided interest in property, and could thereby embarrass other 
devisees or Ward, acting on their behalf, from recovering possession 
from — wi — infinitesimal interests. By reason of close 
watch * by Ward, and rigid accounting compelled by him, Davis 
was foiled in despoiling the devisees and appropriating the estate ; 
and supposing and giving out that estate was hopelessly involved, 
and funds to save it could not be borrowed, and became exasperated 
towards Ward, the devisees, and the welfare of their estate, and dur- 

ing Ward’s absence acted couvertly with the squatters and 
366 with hostility to the interests of the devisees. f 
| On Ward’s return, September, 1858, finding this condition of 
affairs, he was compelled to assume the sole acting management of 
estate, although Davis continued as joint agent. 

Deny that Davis retired from management April, 1858, except as 
herein stated. 

‘Deny that in April, 1858, estate [was] little indebted. 

Deny that property was unincumbered except to extent of $14,000, 
but aver it owed $26,000 to third parties, $30,000 to Ward for ser- 
vices, and was encumbered to the extent of $25,500. 

Deny that $20,000 in April, 1858, was due estate by solvent debtors, 
or that Ward collected that sum or upwards; aver amount due 
2 did not exceed 815,000. which Ward collected and aceounted 
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Deny that devisees or legatees were, up to April, 1858, supported 
out [of } the rents and profits of said lunds or personal property other- 
wise than as set up in this answer. 
367 Aver that after their marriages the wives of Davis and 
Ward were supported by their husbands; that minor heirs 
were maintained partly by sales of personal property and partly by 
borrowed moneys ; that José Ramon used = of the personalty 
coming to him in purchase of an interest in El Pinole rancho; that 
José Antonio resided on El Pinole from division of cattle (1853) to 
1858. Juana M. purchased an interest in Pinole with her cattle; 
that the cattle coming to the wife of Davis and to wife of Ward were 
removed to another part of Pinole. Davis afterwards disposed of 
his wife’s share. Those of Ward’s wife were first under charge of 
a Ramon and then of José Antonio, who dissipated nearly all of 
them. 

The San Leandro lands were the only productive property of es- 
tate; only small portion in possession of devisees, yielding nominal 
rent; the balance in possession of squatters; the income absorbed 

in — of litigations, but did not nearly pay same. 
ny that after Davis ceased to participate in manage- 
ment of property Ward managed the same, professedly or 
otherwise, for the benefit of the devises, except as herein stated, 
until December 15, 1858. 

Deny that during the 8 months preceding December 15, 1858, 
Ward borrowed money to amount of $5,000, or that at his instance 
devisees joined in a mortgage, or that he borrowed same during 8 
months, or that it was borrowed for his own ends, or that the devisees 
got no benefit from it. 

Avers in regard to suid $5,000 that it was borrowed to pay the ex- 
penses of said Ward to Washington to obtain a dismissal of the ap- 
peal in the U. S. Supreme Court in regard to the San Leandro lands; 
that $6,000 was secured by mortgage executed by Juana M., José 
Antonio, José Ramon, and José Vicente; that by consent of plain- 

tiffs José Antonio accompanied Ward to Washington; that 
369 Ward received $4,500 of the $6,000; paid traveling expenses 

$4,200, and for private pu s $300; left balance, $1,500, with 
M. Murphy in California, which was paid to Juana M. (through 
Davis) at her request; that Ward raised $1,500 to replace it by 
drawing bills of exchange; that all the money except was ap- 
plied as aforesaid, and the devisees had the benefit; that he went 
to Washington for [the] sole purpose of prosecuting — dis- 
missal of appeal, and su ed in getting it dismissed. 

Deny that Juana was or is unused to business, or selling, or buy- 
ing, or dealing with real property, but avers that she is a shrewd 
business woman, and in all transactions touching the estate would 
only act after full explanation & understanding it; similar aver- 
— — and denials as to the business capacities and education of the 
children. 

Deny that after said Davis ceased to manage their affairs they all 
looked to the defendant Ward to do so. 
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370 Deny that they or any of them placed explicit confidence 
in him or as a relative or good management as a man — 
business. 

Deny that said widow and children up to within 8 months placed 
the utmost trust or reliance on Ward, or did not hesitate to surrender 
to him the management of their — without question or suspicion, 
or that after Davis ceased to participate in the management of the 
property Ward controlled the family or dictated or determined what 
should a done in relation to their property, or that his control was 
submitted to because of his relationship, or that by means of his 
wife or artfully or otherwise he obtained control over Juana M., or 
that she implicitly complied with his requests in all respects in con- 
veying, mortgaging, or buying her own or her children’s property 
and deny that said Juana believed, as alleged in complaint, in said 
Ward’s honestly of purpose or fidelity. 

Aver that, after his marriage with Concepcion, Ward won 
371 the esteem of Juana and children and retained the same until 
3 months before commencement of this suit, when, for their 
own purposes, José Antonio and José Nugent soured the minds of 
Juana and children against him and wrought an estrangement be- 
tween them; that the confidence of Juana and children in him was 
not of a blind and unlimited character, but arose from his invariabl 
acting with utmost candor, frankness, integrity, and devotion to their 
interest. 

That Juana did not re implicit confidence in any person; 
always has been an unus-ally cautious woman, and would never act 
until fully advised, and Ward consulted her always in relation to the 
matters touching the estate. Davis represented his wife in these 
matters. 

Juana or children did not surrender to Ward absolute control of 

the estate, but he managed with their consent and took no 
372 steps without their approval, nor did he dictate what they 

should do, but merely, as a relative, advised what he thought 
was their best interest, and defendants believe that but for Ward’s 
devotion the estate would have been lost long since. 


(Here follow denials of all the averments made on page 4 of com- 
plaint, lines 20 to 53.) . 


Aver that Ward did not make any representations in 1858 to 
Davis or plaintiffs to induce Davis to withdraw, but used all argu- 
ments to prevail on him to continue in the management, but he 
retired for the avowed purpose of embarrassing Ward and the de- 
visees, and contrary to the entreaties of Ward, Juana, and José 
Antonio. 

Davis, at and after retirement, threatened to ruin the devisees; 
said the estate was hopelessly involved in debt; sought to get credi- 
tors to press their claims, — to spreading injurious reports, and, 

although married to one of the devisees, repudiated the title 
373 of tille of the heirs of the ranch; pretended to hold as a squatter 
and sold one-half his wife’s interest to squatters in possession. 

Ward desired Davis to continue in the management of the estate, 
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because he could then do less injury than he did do by the course 
he pursued after retiring. 
| vis proposed to Ward to defraud the devisees and share it be- 
tween them, but he indignantly repudiated it, and told Juana, Juan 
José, and José Ramon. This was in 1853, when Davis was acting 
as executor; notin 1858. For detected dishonesty Davis more than 
once received personal chastisement. Had it not been for Ward’s 
vigilant watch Davis would have succeed in defrauding and despoil- 
ing the devisees of their estate. 

(Here follows denialsof allegations, line 54, page 4, complaint to line 
7, page 5.) 

Admit that in 1858 Juano was between 50 and 60 years of age, 


but deny that she was not informed as to the situation of her 
374 estate and children, but aver she was fully informed. 


(Here follows denials of averments on page 5 of complaint, lines 8 
to 34, and averments contradictory of those in the complaint.) 


Denies the confirmation of title to San Leandro rancho was in 
aye 1859, and avers the mandate was not filed till February 16, 


Deny that prior to 15 December, 1858, 1,200 acres of San Leandro 
ranch had been disposed of, and alleges that 1,433 acres had been 
disposed of, leaving 5,596.58 acres. 

* 2 follows denial of averment on page 5 complaint, page- 41 


Avers that the unsold land is worth more than $500,000. 

Avers that at that time the lands were largely incumbered ; sol- 
vent debts due estate were 1 $12,000 ; no personal property left ; 
rental income, $10,581.16 ; balance of property could not have been 
sold for $100,000. 

Admit execution of Exhibit A, annexed to the complaint, but 

deny that the same was induced or procured by fraudulent 
375 statements of Ward. 
Admit Ward did not execute it, as — advised it was not 
necessary. 

Aver that Ward acted bona fide under that instrument; that Jesus 
Maria and Magdalena’s names were omitted because of infancy, 

— and wife because he declared his intention to ruin the 

ily. 

(Here follow- denial of allegation, lines 13 to 17, page 6, of com- 
plaint.) 

(Here follow- denial of allegation, lines 22 to 36, page 6, of com- 
plaint.) | 

Admits that Magdalena did execute and deliver such an instru- 
ment to Ward, but denies any fraud, and that she understood it, 
and Ward proceeded to act under it bona fide. 3 

Sets forth at length the circumstances under which the deed Ex- 
hibit A, annexed to complaint, was made. 
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(Here follows denial of allegations, lines 42 to 53 of page 6, com- 
plaint.) 

Sets forth that the consideration, $15,000, in deed Jesus Maria to 

Ward has never been paid, and Jesus Maria still has an un- 
376 divided interest, to extent of 150 acres. 

Sets forth the circumstances under which the deed of town 
lots in San Leandro, October 30th, 1867, Ward to Jesus Maria, was 
made, viz: to sell and convey lots during Ward’s absence. 

Deny that, December 2d, 1861, the plaintiffs, Magdalena and John 
Nugent made a deed to Ward of some purport, as deed of trust of 
December 15, 1858, at the instance or request of Ward, but at that 
of John Nugent. =! 

Avers that Ward acted bona fide under provisions of said deed, 
and conferred with Magdalena and her husband in relation to mat- 
ters of consequence thereunder, and she was advised of and fully 
satisfied with his action. 

(Here follows denials of the allegations in complaint, line 9, page 
7, to line 44, page 8.) 


Set forth at length the circumstances under which the deed, Ex- 
hibit B, annexed to complaint (Juana M. Estudillo to Con- 
377 cepcion Ward), was made, viz: to protect said Juana from 
being importuned to sell, and that no fraud was used. 
Avers that in all transactions between Juana and Ward and wife 
said deed, Exhibit B, was rded as never having been made. 
Avers that the purchase price of the Santa Barbara ranchos was 
$54,062.50. 


(Here follows denial of the allegations of complaint, page 9, line 
37, to page 10, line 25.) 


Avers that the ranchos in Santa Barbara county were purchased | 


in compliance with Juana’s wishes to provide for her sons, José An- 
tonio, José Ramon, José Vicente, and Luis. 

The Hibernia Savings and Loan Society were to sell and convey 
the said ranchos to said Juana for the sum of $54,062.50—$27,000 

able September Ist, 1865, and $27,062.50 on September 1, 1862; 

,000 of purchase price to bear interest at 1} per cent. per month 

from March 14, 1863, to September 1, 1863, and thereafter 

378 the whole amount to bear interest at same rate. To secure 

payment a mortgage was made by said Juana and Ward, 

as trustee, and Ward and wife upon the purchased property, the San 
Leandro rancho and the El Pinole rancho. 

That it was well understood that although the deed to said Juana 
was absolute in form, yet the purchase was for the benefit of her said 
sons, and she had no beneficial interest therein, and was merely to 
retain the legal title until her sons could sell and convey their in- 
terests in San Leandro rancho, and with the proceeds pay the pur- 
chase price of the Santa Barbara ranchos. The purchase price 
has not been paid, the only payments being of accruing interest, and 
of the interest thus paid only $2,348.83, September 16th, 1863, and 
1,130.83 on October 11th, 1863, and taxes for 1863-4, and the 


0 } 


San Leandro. At the time o 
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expenses of the deed were paid out of the trust property; all 

other payments and sums expended on said ranchos were 
379 the money of John B. Ward, but, owing to this transaction, 

having been consolidated and mingled with other money 
transactions with Hibernia S. & L. Society, defendants are unable to 
state the precise amount said Ward has — out of his own funds 
on account of interest on purchase price of said property, but believe 
it to be about $23,000. 

That Ward has expended in stocking, &c., said ranchos of his own 
money the sum of $50,000; that there is now property thereon, to- 
gether with that taken possession of by the receiver, amounting to 
about $60,000, all of which belonged to Ward and not to the trust 
estate or plaintiffs. me 

Admits that prior to January 23, 1861, Ward did borrow moneys, 
and his deceased wife and himself from 1852 joined in a mortgage 
on her interest in San Leandro, which was foreclosed; amount due 

August 1, 1861, was about $18,193; said moneys were borrowed 
380 prior to the loan from Spear, which loans were paid off with the 
money borrowed of him and the indebtedness consolidated. 

The moneys were partly oo me for the benefit of the estate of 

the redemption of Coficepcion’s in- 
terest the estate was indebted to Ward for moneys advanced and 
services rendered far exceeding the redemption money and the sum 
required to satisfy Spear’s judgmert; that when Ward and wife 
united in mo to Hibernia S. & L. Society to secure the pur- 
chase-money of raid ranchosthe time for redemption of Concepcion’s 
interest in San Leandro had not expired and was redeemed prior to 
the last-named time. 


(Here follows denials of allegations in complaint, page 10, line 41, 
to page 11, line 6.) 


Deny that Ward ever in any way sought to acquire any of plain- 
tiffs’ property for himself. 
Aver that plaintiffs’ interest has only been preserved by 
381 Warqd's efforts; had he withdrawn they would be penniless 
and homeless; that grave embarrassments occu in the 
management of the estate, not through Ward, but by inattention and 
neglect of plaintiffs. 


* follow denials of the allegations in complaint, lines 6 to 
37. 


Aver that though El Pinole interest was included in mortgage 
to secure payment of the Santa Barbara ranchos it was understood 
at the time of the Pinole exchange that neither said Pinole nor said 
sons was to pay any of the money secured, and never did pay any, 
and said rancho was subsequently released from said mortgage. 

Aver that for nearly three years thereafter in pursuance of the ar- 
rangement José Ramon, José Vicente, and Luis D. cargied on farm- 
ing on El Pinole, but were unsuccessful and involved, and it was 
expedient and they were desirous of disposing of their interests 


17—260 
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therein, and negotiations were going on between John and 
382 Patrick Touney and said three sons for the purchase and sale 

of El. Pinole during the. winter of 1866-’7; that the deed of 
January 30, 1867, was made simply for the accommodation of the 3 
sons; that he should convey to Touney if the title was satisfactory; 
that Ward and said three sons all joined in deed on February 6, 
1867, to Touney, because counsel advised it, Ward having no inter- 
est in the property; that if deed of April 6, 1866, had be[en] recol- 
lected that of January 6, 1867, would have been unnecessary. 


(Here follows denials of allegations in complaint, page 11, line- 
37-49.) 


Admit that Ward received the purchase- money, 842,500, as agent 
and creditor of said 3 sons, and subject to their draft; that at the 
time of sale to Touneys El Pinole was released from mortgages of 
March, 1863, and April 11, 1866, given to cover Ist mortgage and 
additional amounts, and about $20,000 of Ward’s money was at that 

time paid upon said mortgage. 
383 Avers that of the purchase-money of El. Pinole $24,333.54 
was applied by Ward, with consent of José Ramon, José 


Vicente, and Luis D., to payment of certain indebtedness, and the 


balance paid to them in their just proportions. 


(Here follow denials of the allegations in the complaint, page 11, 
line 51, to page 12, line 18.) 


Deny that on April 23, 1864, José Antonio in terms conveyed his 
interest in San Leandro lands to Juana, his mother. 

Aver said conveyance was bona fide ; $10,000 was real considera- 
tion. é 

Deny that the conveyance was upon trust, but was absolute. 

(Denial of allegations, lines 34—42, page 12, of complaint.) 


Avers that both José Antonio and Juana well knew the facts of 
the said conveyance ; that the allegations in the complaint in re- 
gard to this transaction are imaginary and unfounded. 

384 Deny that any conveyance was fraudulently procured from 
Juana prior or reese ane to August, 1864, or ever. 
Deny that on ‘that day she was owner of an undivided : and 3 
undivided 18ths of San ndro lands unsold, but aver she held 
legal title to 44ths thereof unsold. 
ny that on that day she had any beneficial interest in ranchos 
— upe, Cosmolia, and Punta de la Concepcion, except as herein 
stated. 


(Here follow denials of allegations in complaint, page 12, line 51, 
to page 13, line 15.) 


Aver that on August 16, 1864, and long prior, and for two years 
thereafter, 3 Santa Barbara ranchos were not worth more than 
$4,500. Ward tried to sell at a loss of $15,000, but could not. The 
value of any fractional interest was corresponding. 

Deny that cash value of 44 San Leandro on that day was $250,000 ; 
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aver unsold portion — from incumbrances) was not more 
385 than $106,335.19, with clear title. ‘i 
Deny that Juana’s interest in San Leandro was only sub- 

ject to indebtedness [of] $52,000. 

Deny that she had any interest in the Santa Barbara ranchos. 

Deny that the annual rents of undivided 3 of San Leandro were 
then producing into Ward’s hands were not less than $16,000. 

Aver that the rents for the whole rancho were only $13,888.50. 

Admit that Santa Barbara ranchos were at that time producing 
any income, but deny they were rising in price or offered immediate 
— of increase in value; did not increase for two years after 
] 


The true date of marriage of defendant Dolores with Cushing was 
August 15, 1864. 

Admits all the members of the family were present at the house 
occupied by Juana except José Ramon and the wife of Davis. 

Deny that the family left immediately after the marriage. 
386 They remained several days, except Cushing and wife. 

Deny that Ward did not communicate his intention of pur- 
chasing the trust property to any member of the family or only did 
so then; on the contrary, he had done so months prior to August, 
1864, and they had discussed the subject. 

Deny that in August, 1864, and long prior, was trustee of the lands 
mentioned in complaint for plaintiffs except Magdalena; and except 
as to her the trust had ceased and determined, and ceased as to her 
except as hereinafter stated. 

Deny that Ward took conveyance in Juana’s name without her 
knowledge, or that August 16, 1864, she was not really the owner 
of the interest in San ndro she thereby conveyed or that she 
owned Guadalupe, Cosmolia, and Concepcion ranclios, except as be- 
fore stated; admit Ward knew effect of deed, but denies any con- 

cealment, and deny that plaintiffs have not known of the 
387 effect of deed until within past 8 months, &c., but aver that 

Juana and the other plaintiffs well knew of the effect of the 
deed und all circumstances connected therewith long prior to its ex- 
ecution and had discussed it. 

Deny that Ward had exclusive control of said property for six 
years, or near six years, or that he never offered to render or ren- 
dered any account to plaintiffs, or give any information of what he 
had done with the property, or that on August 16th, 1864, Juana or 
the other plaintiffs was uninformed of its condition or that they 
only received small amounts of money from him from time to time 
as he chose to furnish them on application. 

Avers that Ward has always since he has been connected with the 
lands deferred to plaintiffs’ wishes and consulted them and kept 
them informed. Statements of rents and profits, &c., of the lands 

were made, and plaintiffs, especially Juana, were at all 
388 times duly informed of its conditions, of which she on Au- 
st 16, 1864, and at all times was well aware. 

The defendant never limited the moneys received by plaintiffs. 
The adult children, except wife of Davis, lived and spent money as 
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they pleased of Ward when he had it, and, when he had none, run- 
ning in debt, which he was compelled to pay. The minors were 
furnished with the moneys required. | 
The adult children compelled Ward to pay more than the estate 
warranted, but, in the condition of the estate, hostile parties would 
have bought the claims and ruined the estate. 7 
They made losses in business through neglect, &c. 
Admit sales under trust deed of San Leandro lands between De- 
cember 15, 1858, and August 16, 1864, but Ward did not fix the 
rices. } 
4 Avers that sales were made for best prices with consent of 
389 adult plaintiffs, who joined in deeds. 
Deny that plaintiffs were not informed of the amounts of 
the sales and that Ward received $500,000 previous [to] August 16, 
1864; admits that Ward received $211,106.68. 
(Deny the allegations in complaint, page 14, line- 24-33.) 
Avers that Ward informed Juana that the indebtedness was 
$115,529.04. 


(Here follows denial of allegations in complaint, page 14, lines 
3453.) 


Admit that Ward agreed to pay Juana $80,000 for said con vey- 
ance, but not in cash. The deed contained the usual receipt for the 
consideration; $8,000 was paid down by conveying to her certain 
property; additional $11,042.53 has been paid, and the balance 
offered and declined ; deny the account of the transaction given in 
the complaint. 

Admit that the promissory notes mentioned in complaint repre- 

sented the $80,000, but deny —. Defendants aver that N. 
390 Hamilton, county judge, Alameda county, read and explained 
said notes to Juana in Ward’s absence. | 


aay follows denial of allegation in complaint, page 23, line- 4 


Aver that Juana took and since kept said notes. 

Deny statement on page 15 of complaint, lines 3442; aver notes 
bore interest, and that he paid $8,000 and $11,042.53, and offered 
the balance, which was refused, as she had no use then for the money, 
as she was supported by Ward. i 

Deny the averments in complaint, page 15, line 43-54; aver 
aco ard paid full consideration me more than ary one else 
would. 

Deny that annual income was $20,000; aver it was $13,888.50. 

Deny that Ward was since indebted to Juana, but the contrary 
was the case for services and advances. 

Deny that incumbrances were placed on the property fraudu- 
lently ; avers that they were placed there for the sole benefit of 
devisees. 

391 Deny that Juana never got the notes, but since delivery 
she has always had them. a 
Admit the notes were not negotiable, as that was agreed upon, but 
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denies that they were valueless, and avers that they were worth their 
face value. | 

(Denies allegations in complaint, page 16, line- 8-23.) 

Avers that Juana paid close attention to the deed, notes, and said 
transaction, and discussed same with the family and fully under- 
stood it. ä 

The answer then at length — the history of the deed of August 
16, 1864, from Juana to Ward, and the so-called Pinole exchange, 
which was a compromise by which José Ramon, José Vieente, and 
Luis got the Pinole interests in exchange for their San Leandro in- 
terest to be conveyed to Juana, who was to convey to Ward the three 
Santa Barbara ranchos. The other children were to convey their 
interests to Juana for a consideration of $15,000 each in San 

Leandro. 
392 That Ward was to execute to Juana his notes, ten in num- 
ber, at 1, 2, 3, &c., year-, $8,000, to bear interest after maturity, 
in payment for San Leandro ranch, and Ward to release all claims 
for services, money advanced, &c. 

José Antonio demanded $10,000 in corn and got it, Ward assum- 
ing hispayment. The pr of Pinole, which Antonio would not take 
on March 31, 1864, Juana conveyed [to] José Ramon, José Vicente, 
and Luis, hey giving their note and mortgage for $10,000. 

Avers that Juana and sons were fully cognizant of this transaction 
by investigation, &c., after said settlement, with full and perfect 


knowledge, and after settlement of their accounts with Ward as 


trustee and attorney-in-fact discharged him, as follows: 


San LEANDRO, March 31, 1864. 


We, the undersigned, having this day, by deed of even date here- 
with, disposed of our interest in the rancho of San Leandro, hereby | 
certify that all accounts and business with John B. Ward 
393 arising from our connection with us as our trustee and attor- 
ney-in-fact are hereby settled and concluded. 
JOSE R. ESTUDILLO. 
JOSE VICENTE ESTUDILLO. 
LUIS D. ESTUDILLO. 


Aver that defendant is thereby discharged. 

The answer then sets out what had been done under the compro- 
mise. 

That the conveyance — Juana to Ward and the Pinole exchange 
were all parts of the same transaction, although papers not executed 
at same time, and relates again all that took place with regard to 
the 9 promissory notes. 

That Magdalena Dolores Cushing and Jesus M. Estudillo have 
elected to take 150 acres in lieu of $15,000, and Ward has conveyed 
50 acres to Dolores and holds remaining 100 acres of hers, account- 
ing to her for it; also holds shares of Magdalena and José Maria 

in trust; that Magdalena, Jesus Maria, and Dolores have 
394 never rescinded the agreement, except so far as this suit is 
concerned, on the part of Magdalena. 


134 d. D. NEWHALL vs. k. J. LE BRETON, 40., ET AL. 


It was understood and agreed and was one of the principal con- 
siderations for the Pinole exchange, the purchase and sale of San 
Leandro & the Santa Barbara ranchos, that all trusts should be at 
an end and each should hold separately, and was a final adjust- 
ment. 

That in said adjustment the deed (Ex. B.) Juana to Concepcion 
Ward was not considered as in existence. 

That settlement was final and satisfactory, and — knew of no 
charge of fraud until served with complaint herein; always been 
mentioned with approval, especially by Juana. 

Avers that in 1867 Juana agreed with Ward, for 4,000 acres in 
Guadalupe, to pay him in his notes, and — sale would have been 
consummated but for the machinations of Nugent. 

That by said settlement Ward received from Juana, by her 
395 deed, August 16, 1864, free and clear of all trusts, the prem- 
ises conveyed. 

Admits that Ward never reconveyed to Juana the estate con- 
veyed by her to his wife, and avers that by the settlement it became 
unnecessary. 


(Here follows denial of allegation in complaint, line- 24-36, page 
16.) 


Avers that the conveyance of Juana to Concepcion was forgotten 
until discovered by Boyd, attorney for Ward, by whose advise Ward 
and wife conveyed to Cushing and the latter to Ward, prior to which 
the title had all vested in Ward. 


(Here follows denials of allegations from line 37, page 16, of com- 
plaint to line 22, page 17.) 


Avers that deed Exhibit G, annexed to complaint, was given to 
Felton for services, and it was part of the 150 acres to which Dol- 
ores was entitled. Both parcels were only worth $8,000. 


— follows denial of allegations of complaint, line- 31-46, page 


Avers that Lacoste purchased rancho Puenta de la Con- 
396 cepeion for value, received deed, and entered into possession ; 
also that there was an agreement for Ward to repurchase on 

terms set out in answer. : 


(Here follow denials of allegations, line 47, page 17, of complaint 
to line 15, page 18.) 


Aver that Nugent and other plaintiffs have conspired to bring 
this action to extort money from Ward; aver that although facts 
were well known no steps have been taken or objection made until 
Nugent was refused further supplies of money, his demands having 
2 so extravagant as to render it impossible to comply there- 
with. 

Deny that Ward has conveyed to all or any of the defendants or 
to deceased Concepcion in trust for himself or otherwise any portion 
of the trust property, except as herein stated and such portions 
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thereof as were from time to time sold absolutely in good faith to 
third persons; all conveyances were — acknowledged, so as 
397 to entitle them to be recorded, and verily believes they were 
recorded ; deny that Ward ever made or executed, or thought 
of ever making or executing, any deed or instrument in favor of 
any one for — purpose — concealing knowledge thereof from plain- 
tiffs, or for the purpose of depriving them of any of their pretended 
rights in or to the property, real or personal, described in the com- 
plaint or any part thereof; that his acts have been open to the 
closest scrutiny, and deny that defendants have in any manner 
attempted to deprive plaintiffs of or injuriously affect the plaintiffs 
in the property described in the complaint. 
Deny that Ward is insolvent or unable to respond to any judg- 
ment against him; aver that he is worth, real and personal prop- 
erty, above his debts and liabilities, $150,000. 


fine) follows denials of averments, lines 33-38, page 18, of com- 
plaint. 
Avers that prior and since 1852 Ward engaged in business 
398 . pursuits; that from 1852 he devoted a great deal of time and 
attention to plaintiffs’ affairs; that, for about 10 years prior to 
August 16, 1864, he gave his whole time, energies, and talents to the 
managements of said estate and interests; expended large amounts 
of money at urgent request of plaintiffs, and in pursuance of this 
object did abandon all other business. 


(Here follows denial of allegations, lines 39-43, page 18, of com- 
plaint.) 

Aver that Ward is worth property outside of pretended trust 
property, $70,000. 

(Here follow denials of allegations, line 45, page 18, to line 1, 
page 19, of complaint.) 

Admits Ward gave no security for the performance of his duties; 
aver he performed them faithfully to satisfaction of plaintiffs; that 
the trusts were determined August 16, 1864, except that Ward is 
bound to convey to Magdelena 150 acres, and to account to her for 

the income thereof. 
399 Deny that the trust deed, or any part thereof, will be lost 
to plaintiffs pending this suit. 

(Here follows denials of allegations of the complaint, line- 7-14, 


page 19.) 

Adtait that at time of the commencement of this action that there 
was on deposit in bank of Donahue, Kelly & Co. about $7,035.59, 
but it was Ward’s money; did not belong to plaintiffs or — 
from their estate; deny that same or any part thereof ought to be 
paid over to plaintiffs, or to a receiver for their benefit. 

Admit that if Ward had not been restrained by order of judge of 
12th district court he would have used said money in the cause of 
his business, as was his right, but deny that the moneys would 
thereby be lost to plaintiffs, or that he ought to be restrained. 
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(Here follows denials of the allegations, line- 29-35, page 19, of 
complaint.) 


Admit there is in Bank of Hibernia Savings and Loan Society 

$3,000 on special deposit for — of taxes on money bor- 

400 — by Ward, but is not under his control or subject to his 
raft. 

Also there is $2,666.70 special depusit guaranty for purchase and 
payment to defendant Lacoste for said Punta de la Concepcion ran- 
cho 2 to the contract, but it is not subject to Ward’s draft 
or under his control. 

Deny that said sums are moneys of plaintiffs, or that they are 
entitled thereto, or that they ought to be paid to them or a receiver 
for their benefit, or that Ward would withdraw them if not re- 
strained unless the same were released from special deposit, or that 
same would be lost to plaintiffs, or that Ward should be restrained. 


— follows denials, line 50, page 19, to line 7, page 20, of com- 
plaint.) | 


In relation to the matters and things alleged on 20, line 8 
to 47, the answer at lengtli sets forth the dealings Ward has had with 
them, and shows thut they have no property of Ward’s ex- 
401 98382 who is his partner in farming, and Rottee and 
I. W. Madison, who are lessees respectively of the Estudillo 

house and the bar therein. 

The answer then enumerates the leases made by Ward, but deny 
that unless Ward be restrained said rents will be lost to plaintiffs, 
or that said rents are plaintiffs’ moneys, or that they ought to receive 
them, or that Ward should not receive them, or that a receiver 
ought to be appointed. 


— follows denials of allegations of complaint, line 43, page 20, 
to line 3, page 21.) 


_ Aver that said books, papers, &c., are Ward’s exclusive property, 
kept for the management of his own affairs, and, although they con- 
tained any matters purely personal to Ward and foreign to alleged 
trust, were open to inspection of plaintiffs. 

Deny that application has been made to Ward to account or that 

he refused. 
402 Avers his accounting and discharge of trust, except as to 
Magdalena, and the only demand made was by John Nugent, 
or ve account, but to give him one-half of the property, which was 
refused. 

Deny that Ward pretends that he is not bound to account, and 
alleyev that he is not bound to do so. 

Deny that on an accounting anything would be found due from 
Ward to plaintiffs, but that Nugent would be found to owe Ward 
$15,000, about, for moneys advanced. Defendanis except from said 
statement the balance due by Ward to Juana on said notes; to José 
Antonio balance of purchase-money, and to Magdalena in reference 
to 150 acres of land in San Leandro. 
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(Here follow denials of allegations, lines 15-20, page 20, of com- 
plaint.) 


Avers that death since commencement of this action (July 29, 

1868) of Concepcion A. Ward, devisee of José Joaquin, leaving 

403 issue; that she was devisee of »,th San Leandro rancho ; 

that she left will bequeathing one-third of real and personal 

property to her husband and two-thirds to him in trust for her 
children, and that will was admitted to probate, &c. 

That José Ramon, José Vincente, and Luis D. should not main- 
tain this action, because in 1864 they conveyed the San Leandro 
— lands to Juana M. for the consideration of a conveyance by her to 
them of her interest in El Pinole, into possession of which they 
entered and continued until 1867. 

That they then sold and conveyed to John and Patrick Tormey 
for $45,000. by means whereof said Tormeys are seized in fee of said 
interest in El Pinole; that said Tormeys are not parties to this suit. 

That said José Ramon, Vicente, and Luis D. did not return or offer 
to return to Juana the consideration she paid them nor offer to 

*, re- eind the sale, but have disabled themselves from returning 

2 404 the consideration to said Tormeys. . 

: They have not offered to return the consideration paid by 
said Tormeys or re-cind the sale. 

That they did not own any interest in the lands described in the 

ö complaint, except the San Leandro and El Pinole lands. 

That José Antonio should not maintain his action because he was 
never seized or entitled to any lands described in the complaint, ex- 
cept San Leandro lands. 

hat in 1864 he sold to Juana M. all his interest for $10,000—a 
full consideration. 

That he received and retained said consideration and never offered 
to re-cind the sale. 

Further answering, that since the American dominion was first 
established in California real estate has been very fluctuating in value 
from various cause-, and prompt assertion and defense of rights es- 

sential for justice. 
405 That all the purchases and conveyances set out in com- 
plaint were done openly, to knowledge of plaintiffs, and all 
interested acted thereunder to the plaintiffs’ knowledge; that instru- 
ments were recorded and open to inspection ; that they were fairly 
done and fair consideration paid, and plaintiffs did not dissent. 

That Ward, in developing the property, laid out $50,000 and in- 
curred $40,000 liabilities, to the knowledge of plaintifis, for which 
considefation they should not maintain their action. 

That they have not asserted their rights with due diligence, and 
9 allowance would be contrary to equity and a hardship on 

ard. 


Further and Separate Defenses. 


No cause of action has accrued within 3 years before commence- 


ment of action. 
18 —260 
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The facts constituting the cause of action were known to plaintiffs 
more than three years before commencement of action. 
406 No cause of action has accrued within 4 years befure com- 
mencement of action, and plaintiffs well knew the facts con- 
stituting the pretended or sup frauds more than three years 
before the commencement of this action and mure than three years 
have ela since they discovered them. : 
Defendants aver sup cause of action accrued more than five 
years next preceding the commencement of this action. ; 
Defendants aver that the supposed frauds and the facts consti- * 
tuting them were known to plaintiffs more than three years next 
p ing commencement of this action and no cause has accrued 
within 3 years. 8 
Similar averments as last as to 4 years. 
Wherefore these defendants pray judgment in their favor, with 
costs, &c. 
Dated this 6 day of January, A. D. 1870. 
McALLISTER & BERGIN, 
J. P. HOGE, anp 
McCULLOUGH & BOYD, : 
Attorneys for Above-named Defendants. 


407 Verified by affidavit of John B. Ward and Chas. H. Cashe.. 
ing. Sworn to January 6, 1870. 


(Endorsed :) Service of a copy of the within answer is hereby ad — 
mitted this 6th day of January, A. D. 1870. Wm. H. Patterson, 
att ys for pl’ff. Filed January 6th, 1870. J. A. Amerman, clerk, | 


by E. ©. Root, deputy. 


The foregoing answer was also adopted by the defendants, Juana 
Sophia Ward and John Francis Ward, as their answer, and was 
filed as such January 6th, 1870. 


408 RESPONDENT'S Exuisit 17. 


SATURDAY Mornino, November 19, 1870. 


Court met pursuant to adjournment. Present: Same judge and 
officers as heretofore. e 


JUANA M. EsruopliLLo et als. 


vs. 
JOHN B. Warp et als. 


On reading and filing notiee of motion and the papers therein re- | 
ferred to, and due proof of service of said notice on all the attorneys | 
for defendants, and after hearing Felton for pl'ff and H. R. W. Clark, 

„ for defendants, Davis and wife— 
rdered, That pl’ffs have leave to dismiss this action, and that 
upon filing the notice of dismissal heretofore served the clerk enter 

a judgment of dismissal and discontinuance in this action, with 
the costs of defendants against plaintiffs. It is further ordered 


No. 2079. 
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that said receiver turn over and surrender to pl’ffs or their 
409 trustee, Theodore Le Roy, all and singular the property held 
by him as receiver, and that the sureties upon the bond of 
said receiver be discharged from all liability thereon. 
S. B. McKEE, 


Dist. Judge. 


STATE OF ry | 
County of Alameda, 


I, G. E. Smith, county clerk of county and ex-officio clerk of the 
district, county, and probate courts in and for said county, hereby 
certify that the above and foregoing is a full, true, and correct copy 
of the original minutes, district court, 3d dist., regarding dismissal of 
cause — discharge of receiver’s sureties in the aforesaid entitled 
cause as the same now remains of record and on file in the office of 
said 3d dist. court. 

Witness my hand, with the seal of said court affixed, at San Le- 
andro, this ninth day of Sept’r, A. D. 1871. 

[SEAL.] . G. E. SMITH, County Clerk, etc., 
By A. W. COLLINS. 
+ Deputy Clerk. 


410 RESPONDENT’s Exuisir 18. 


In the District Court of the Twelfth Judicial District of the State of 
California in and for the City and County of San Francisco. 


. JuANA M. EsruptI. LO, Jost Ramon Estup1..o, Jost Antonio Estv- 


dillo, José Vicente Estudillo, Luis D. Estudillo, Magdalena Estu- 
dillo Nugent (Wife of John Nugent), John Nugent (Husband of 
said Magdalena), Plaintiffs, 

us. 6 

Jonx B. Wand, Sor nia Warp, and Jonx Warp, Children and Heirs 

of said Concepcion A. Estudillo Ward (Wife of said John B. Ward), 
Dolores Estudillo Cushing (Wife of Charles H. Cushing), Charles 
H. Cushing (Husband of said Dolores), and Jean Francisco Le 
Coste, Wm. H. Davis, Maria J. Davis, his Wife; Jesus Maria Estu- 
dillo, Defendants. 


The said plaintiffs, by leave of the court and pursuant 

411 to its order for this amended complaint, complain of the said 

defendants and aver, and the fact 1s, that in the year 1852 and 

on the 7th day of June one José Joaquin Estudillo departed this 

life in the then county of Contra Costa (now county of Alameda), 

in this State, of which said county of Contra Costa the said José 
Joaquin was, at the time of his death, a resident. 

That at the time of his death the said José Joaquin left his last 
will and testament, executed by him in due form of law, and that 
after his death, to wit, on the 27th day of September, 1852, the said 
last will was duly admitted to probate by an order and judgment of 
the probate court of the said county of Contra Costa, by said court 
duly given, made, and entered upon its records; that said probate 
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court, at the time of making and entering said order and judg. 
412 ment, — lawful jurisdiction and authority to admit said will 
to probate. 

That the said order and judgment of probate thereof has never 
been revoked or reversed, or — vacated or set aside. 

That in and by the terms of the said will one William H. Davis 
and the plaintiff, Jose Ramon Estudillo, were appointed executors 
thereof; that said William H. Davis and José Ramon — qualified 
as such executors in said probate court of Contra Costa county. 

That in the year 1853, and while said executors were acting as 
such, that portion of the county of Contra Costa in which the said 
José Joaquin Estudillo resided at the time of the death, and in 
which the rancho San Leandro hereinafter mentioned was situate, 
became a portion of the territory of which the present county of 
Alameda was formed, and that the proceedings of said executors 

about said estate were thereafter conducted in the probate 
413 court of the said county of Alameda, to which said last-named 

court the said proceedings about the administration of said 
estate of said José Joaquin Estudillo, deceased, had been regularly 
transferred, and in which said last-mentioned court said proceedings 
were after such transfer larly continued by said executors until 
the sixth day of July, 1854, on which last-mentioned day, the said 


estate having been fully administered by said executors under said 


will, the said probate court of said county of Alameda duly made 
and entered in its records an order and judgment whereby said 
court — and determined that said estate of said José Joaquin 
had been duly administered under the said will, and that the ad- 
ministration thereof was and should be, and the same was thereby, 
closed, and that the said executors should be, and they were thereby, 

finally discharged ; that the said probate court of the said 
414 county of Alameda had lawful jurisdiction and authority to 

make said order and judgment, and the said order and judg- 
ment 2 since remained in full force and not vacated, reversed, or 
set aside. 


That at the time of his decease the said José Joaquin, among 


other property that he owned, was seized in fee, as of his separate 
estate, of a certain tract of land, situate in the then county of Contra 
Costa (now county of Alameda), called “San Leandro” or “ Rancho 
San Leandro,” of the superficial extent of one and three-quarters of 
a league square, and which said rancho had been granted to him, 
the said José Joaquin, by a grant made by the governor of the 
former department of California under the colonization laws of 
Mexico, and that by the terms of said will said José Joaquin devised 
in fee to the plaintiff, Juana M. Estudillo, who was his widow, 

415 the edifice or house situate upon said rancho San Leandro, 
in which he resided, and the furniture therein, and also the 

ual undivided one-half of the said rancho San Leandro, to the 
vlaintiffs, José Ramon, José Antonio, José Vicente, Luis D. Magda- 
ena, and to the defendants, Concepcion and Dolores, and to Maria 
J. Estudillo and Jesus Maria Estudillo (which last-named nine per- 
sons were his children and heirs-at-law), each the undivided one- 


—. 
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eighteenth part of said rancho San Leandro, except the said dwell- 
house so devised to said plaintiff Juana M. 

That said Joaquin was not seized of any real estate at the time of 
his death, but was at that time possessed as owner of a large quantity 
of 2 property then being upon the said rancho San Leandro, 
and which consisted af three thousand head of horned cattle, ſour 

hundred head of sheep, and about fiſty head of horses, one-half of 

| which said personal property he bequeathed by his said will 

416 to said plaintiff Juana and the other half to his said nine 

children and heirs-at-law aforesaid, to be held by them, the 

said children, share and share alike, in in — proportions, except 

that said José Joaquin, by his said will, made to said plaintiff José 
Ramon a special bequest of forty head of horned cattle. 

That at the time of his death said José Joaquin was not indebted 
in any wise except tothe extent of a few trifling debts, for the payment 
of which he provided in hissaid will,and that, when his said estate had 
been fully administered and the executors of his will had been dis- 
— 7 as aforesaid by said — courtof Alameda county, the per- 
sonal property aforesaid had not been but little, if at all, diminished 
in-quantity or number, and no part of the rancho San Leandro had 
been alienated. a 
—— That said rancho San Leandro contained seven thousand 
417 and ten 1 acres, and is bounded and described as follows: 

On the northerly side by the creek of San Leandro, on the 

easterly side by the rancho of Guillermo Castro, commonly called 

“rancho of San Lorenzo,” on the westerly side by the Bay of San 
Francisco, and on the southerly side by the creek of San Lorenzo. 

That in the year 1847 the said Maria J. Estudillo intermarried 
with said William H. Davis (one of the executors of said will), whose 
wife she now is. : 

That on the 4th day of February, 1852, the defendant, John B. 
Ward, intermarried with the said defendant, Maria Concepcion Estu- 
Bt Thea, dillo (the eldest child of said José Joaquin), and is now the husband 
of said Maria Concepcion ; that since the filing of the original com- 

— in this action the said Maria Co-ception departed this liſe, 
| eaving her surviving the said John B. Ward and two children, viz., 
{ Sophia Ward and John Ward. 

That on the 27th day of August, 1861, the plaintiff, Mag- 
418 dalena, was married to the plaintiff, John Nugent, and is now 


his wife. 
| That on the 15th day of August, 1864, the said defendant, 
2 Dolores Estudillo, was married to the defendant, Charles H. Cush- 


| ing, and is now his wife. . 

| That the plaintiff, Juana M. Estudillo, widow of the said José 
Joaquin, deceased, is a daughter of Ygnocio Martinez (who was 
formerly a military commandante in California), and who, in the year 
1842, became the grantee and owner of the rancho or tract of land 

: situate in the now county of Contra Costa called“ El Pinole,” atid 

: of the superficial extent of about four leagues; and at the time of 
the death of said Ygnocio, which occurred in tke year 1848, the 
said Juana M., as one of his heirs-at-law, inherited from him a con- 
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siderable portion of said rancho, and subsequently she acquired 
other interests in said rancho El Pinole, so that she became the 
owner as of her separate estate of about seven thousand acres 
419 of said rancho El Pinole, which was her separate estate and 
in no wise connected with the estate devised to her by the 
will of her said husband, José Joaquin. 

That after the executors were discharged from the further admin- 
istration of the said estate of said José Joaquin the interest of the 
devisees and legatees in said real and personal property devised and 
bequeathed by said will as aforesaid remained in common and un- 
divided and was managed and controlled by said William H. Davis 
and said defendant, John B. Ward, until the — day of April, 1858, 
at which time said Davis retired from the management and control 
thereof and left the same under the sole control of and manage- 
ment of said defendant, John B. Ward. 

That at the time said Davis retired from the management of said 
property as last aforesaid the said estate was but little indebted and 

said property was unincumbered, except to the extent of 
420 $14,000, and a larger sum than $20,000 was due from solvent 

debtors to said estate, which was afterwards collected by de- 
fendant Ward. 

That the suid devisees ard legatees had been supported upon the 
rents and profits of said lands and the increase of the personal 
property which they derived under the said will. 

That after said Davis ceased to participate in the management of 
said property as aforesaid the said John B. Ward managed the 
same, professedly for the general benefit of all the devisees and lega- 
tees in said will for about eight months, and until the 15th day of 
a 1858, when he obtained the deed of trust hereinafter set 
forth. 

That during said eight months said defendant, John B. Ward, 
borrowed money to the amount of $5,000, and at his instance all 
the devisees under the said will (except plaintiff Magdalena and 


the said Jesus Maria, who were infants and under lawful . 


421 age) united in a mortgage upon the lands of said rancho 

San Leandro to the lender of said $5,000 (one Martin Mur- 
phy) to seeure its payment; that said $5,000 was borrowed by de- 
fendant Ward during said eight months, and the said $5,000 was 
borrowed by him for his own private matters, and none of said de- 
visees got any of the benefit thereof. 


That the plaintiff, Juana M. Estudillo, is and was, and all her 


children are and were, always unused to the transaction of business 

and to the selling or buying or dealing with landed property; that 

some of her said children were under lawful age, and all of them 

inexperienced in the transaction of business in the year 1858, and 
were not well versed or learned in the English language. 

That after the said William H. Davis ceased to manage their 

affairs they all looked to the said defendant, John B. Ward, 

422 to do so, and placed implicit faith and reliance in him and 

in his good intentions and purposes as n relative and his 

his good management as a man of business of their affairs. 
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f That the said defendant, John B. Ward, is and was at said time a 
shrewd and active business man, and well versed in business trans- 
actions, and speaking both the English and Spanish language- with 
great fluency and ease. 

That said widow and children placed in the year 1858, and up 
to within eight months last past, the most implicit reliance and 
trust in the honor and honesty and in the general correctness of life 
and habits of said defendant, John B. Ward, and did not hesitate to 
surrender to him, during all said time, the absolute management of 


— their property without question or suspicion on their part. 
hat after said Davis ceased to participate in the manage- 
Mee ae 423 ment of said property the said defendant, John B. Ward, 
assumed to soutvel thes entire family of the said José Joaquin, 


except the said Maria J., wife of said Wm. H. Davis; that he 
habitually dictated and determined for them what should or should 
not be done in relation to the management of their property, their 
education, expenditures, and generally controlled them and their 
E that his control was submitted to und not resisted because 
1is motives and purposes were supposed by the family to be good, 
and such as they should bave naturally been in a son-in-law and 
brother-in-law representing the interests of the family of which his 
: ife was the eldest child. 2 
That the said defendant Concepcion was the eldest daughter of 
said plaintiff, Juana M., and that through and by means of said 
Concepcion, as well as by artful management otherwise, the said 
defendant, John B. Ward (who up to within two months last 
4 past lived in the same house with the plaintiff, Juana M.), 
obtained complete influence and control over said plaintiff, 
Juana M., insomuch that she implicitly followed his directions and 
complied witl: his requests in all respects concerning the conveying, 
mortgaging, buying, and dealing generally with her property and 
that of her children; that said plaintiff, Juana M., believing as she 
— Fo. did in the said defendant Ward’s honesty of purpose and fidelity, 
encouraged by her conduct her children to o trust him also im- 
licitly, and the said defendant, John B. Ward, professed the greatest 
riendship and love for all the members of the said family and pro- 
fessed and declared to them that he desired only to serve their 
interests and to manage their property for their welfare. 
That the plaintiffs are now informed and believe, and upon such“ 
belief and information they aver, that before said defendant 
425 Ward succeeded to the sole control of their property as afore- 
said he had formed the deliberate, secret design of cheating 
7 „them out of it altogether and acquiring it for himself; that for a 
considerable period of time before — William H. Davis retired 
from the management of their affairs (which he was at one time 
conducting jointly with said defendant Ward), as aforesaid, the said 
| defendant Ward was exceedingly anxious to displace the said Davis 
| from 1 therein; that in order to obtain the removal 
of said Davis therefrom he privately and, as the plaintiffs now be- 
lieve, unjustly accused the said Davis to the plaintiffs of entertain- 
ing a design to sacrifice the interests of the plaintiffs for his (said 
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Davis’) own benefit; that the defendant Ward represented to the 
plaintiffs, among other reasons why said Davis was not to be 
trusted by the plaintiffs, that he (Davis) had actually proposed to 
him (the defendant Ward) that the said Davis and said 
426 defendant Ward should secretly conspire together for the pur- 
pose of depriving the plaintiffs of their said property and 
dividing it between them, the said Davis and defendant Ward. The 
laintiffs believed said statement of said defendant Ward in that be- 
alf to be true when he made it to them, but they are now informed 
and believe, and upon such information and belief they aver, that it 
was false, in fact, that said Davis ever made any such a _— to 
said defendant Ward, and they aver that said defendant Ward falsely 
made said representations to the plaintiffs in that behalf in order 
that said Davis might be displaced from any participation in the 
management of their affairs, and that he (said defendant Ward) 
might thereafter be enabled to proceed without the hindrance of 
said Davis the more readily to defraud the plaintiffs of their said 
property and appropriate it to himself. That the plaintiffs, 
427 acting under the belief they then had in the truth of the said 
statements of the said defendant Ward in that behalf, did lose 
confidence in said Davis and in his honesty and just management 
of their property, and did manifest their want of confidence in said 
Davis in such a manner that said Davis did, for that reason, retire 
from and give up all participation in the management of the prop- 
erty of the plaintiffs, and left the same wholly in the hands of said 
defendant Ward; that said Davis was a skilful man of business and 
fully competent, and, as the plaintiffs now believe, anxious to protect 
their interests, and said defendant Ward well knew this to be true, 
and was desirous to remove said Davis from any participation in the 
management of the plaintiffs’ business in order that he might, with 
reater facility, despoil the plaintiffs, and prevent them from 
428 having any recourse to any adviser or counsellor but him- 
self. 


And the plaintiffs further aver, and the fact is, that during the 


eight months immediately preceding the 15th day of December, 
1858, the said defendant, John B. Ward, projected a scheme of having 
himself appointed to be the sole trustee of the heirs and devisee of 
José Joaquin, and of having the legal title to the landed property 
belonging to them vested in himself, in order, as he pretended then, 
and as these plaintiffs were fraudulently then by him’ induced to 
believe to be the truth, that he might more conveniently and expe- 
ditiously transact the business affairs of the plaintiffs without the 
continually recurring necessity of his having to apply to the adult 
plaintiffs to obtain their signatures to papers or instruments of writ- 
3 the management of said premises. 
hat on said 15th day of December, 1858, the plaintiff Juana 
was between fifty and sixty years of age, and not informed 
429 at all as to the details or actual situation of her estate or that 
of her children; that she bad been accustomed after the death 
of her husband to rely pe yma upon what was told her by her 
sons-in-law, said Davis and said defendant Ward; that she did so 
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not only because of her own personal unfitness to manage property, 
but especially her want of information concerning American laws, 
customs, and rules of property. The said Juana M., being a native- 
born Californian, and having been reared and spent the ter 
part of her life, and until the American conquest, under the Califor- 
nia system of laws, customs, manners, and language, and her confi- 
dence that her said sons-in-law, said Davis and said defendant Ward. 
had the ability and good purpose to take care of her own and her 
children’s 1 and J gc wry them from injury in — thereto ; 
that the plaintiffs, José Ramon, José Antonio, José Vicente, 
430 and Luis, were not educated to trade or manage property to a 
sufficient degree to undertake the conduct of said landed es- 
tate, and, besides that, they did not have a sufficient acquaintance 
with the American laws or language, or the method of doing busi- 
ness in the American courts, to enable them properly to apply such 
natural ability as they possessed to the taking care of the said landed 
property of San Leandro, which was then involved in litigation with 
uatters, and also was being presented for confirmation before the 
tribunals of the United States in pursuance of the treaty of Guada- 
lupe Hidalgo; that the only remaining son of the plaintiff Juana 
was Jesus Maria, who was then a boy of about fourteen years of age, 
and that the remaining children of the plaintiff Juana were females, 
one of whom, the defendant Concepcion, was the wife of the defend- 
ant Ward, and another of whom, Maria J., was married to said 
431 William H. Davis, and the two remaining daughters of the 
— Juana were the defendant Dolores and the plaintiff 
Magdalena, who was then under age, and of course unfitted in all 
respects to attend to the business necessarily growing out of and 
connected with the management of said estate. 

And the plaintiffs further aver, and the fact is, that neither estate 
and title to said lands of San Leandro became finally confirmed to 
them in the month of July, 1858, subject, however, to an unsettled 
question of the exterior boundaries thereof. 

That before the 15 day of December, 1858, there had been alien- 
ated only 1,200 acres of the land of the rancho San Leandro, and 
there was then remaining to the said devisees of said José Joa- 
quin, of property devised to them under the said will, 5,810 
acres of said land (subject to the said incumbrance of $19,000), 

but there was then owing to the said devisees sol- 
432 vent debts amounting to $20,000 and upwards, for the sale 

of lands theretoſore made by said Davis and said defendant 
Ward, and there was also remaining a considerable portion of said 
personal property and said landed property, and personal property 
then remaining unsold was then worth upwards of two hundred 
and fifty thousand dollars in United States gold coin and produced 
$30,000 per annum rent in United States gold coin; that the value 
of said 5,810 „eres is now one and one-quarter millions of dollars 
and upwards in like coin; that on said last-mentioned day the de- 
fendant Ward, in pursuance of a secret design which he had long 
cherished to get to himself the legal title to said landed estate of 
San age om so manage the same as to fraudulently deprive 
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the plaintiffs thereof and to secure it to himself, artfully and 
433 fraudulently, and under the false guise ef the better enablin 
him to manage and control the same for the plaintiffs an 
the other devisees of said José Joaquin Estudillo, prepared and pro- 
cured the plaintiffs, Juana M., José Ramon, José Antonio, Jose Vi- 
cente, Luis, and the defendant Dolores, to execute and deliver, and 
they did, on said last-mentioned day, execute and deliver to him, 
the suid defendant, John B. Ward, a certain instrument in writing, 
a conveyance in trust and letter of attorney, which are hereto an- 
nexed, marked “ Exhibit A,” and made part hereof. 
That said instrument was not executed by said defendant, John 


B. Ward, but he received and proceeded to act under the same and 


in the pretended discharge of the duties and powers therein conferred 
upon him; that said defendant Ward omitted therefrom the name of 
Maria J. Davis, one of the devisees cf said José Joaquin, as a 
434 grantor, because he knew that she would not execute the 
same, and also omitted the name of the defendant Concepcion, 
his wife, and also omitted the names of Jesus Maria, another of said 
devisees, and that of the plaintiff Magdalena, as grantors, because 
the two last named were then respectively under lawful age and 
legally incompetent to execute or deliver the same or any similar 
instrument in writing. 
That immediately after receiving and recording said instrument 
of writing last aforesaid (which was duly recorded in the recorder’s 
office for the county of Alameda, at the request of the defendant, 
John B. Ward, on the 15th day of March, 1859) the said defendant, 
John B. Ward, possessed himself of the whole estate of San Leandro 
and the personal property thereon being belonging to the devisees 
of the said José Joaquin, and has thence hitherto continued to use, 
manage, and control the same, or such portions thereof as he has 
not alienated and conveyed to other persons, and has ever 

435 since the delivery of said instrument to him hitherto assumed 
to manage and control the same, and every part thereof, in 
such manner as he chose to do. 

And the plaintiffs further aver, and the fact is, that said plaintiff 
Magdalena arrived at her age of majority only on the 16th day of 
April, 1860, and that on the first day of August of the said year 
1860 the said defendant John B. Ward, upon the like false pretenses 
of the better enabling himself to manage her estate in said lands of 
San Leandro, but really and secretly with the fraudulent design of 
securing her said estate and interest therein to himself through the 
dishonest exercise of his influence over her, procured her, the said 
plaintiff Magdalena, as grantor, to execute and deliver to himself, 
and on said last-mentioned day she did execute and deliver to him, 

an instrument of writing, deed of trust, and letter of attorney 
436 similar in all respects to and of the same purport as the said 

instrument, deed of trust, and letter of attorney last above set 
forth, and which said last-named indenture, executed by said plain- 
tiff Magdalena, the said defendant, John B. Ward, did not execute, 
but received, and on the 31st day of October, 1860, caused to be re- 
corded in the office of the county recorder of Alameda county, and 
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thereafter proceeded to act thereunder and in pretended compliance 
with its provisions. 

The plaintiffs are informed and believe, and upon such informa- 
tion and belief aver, and the fact is, that the undivided interest and 
estate in the lands of San Leandro, which was devised by said will 
to said Maria J. Estudillo, has been set apart to and vested in the 
said Maria J. Estudillo in severalty, and she has not now any undi- 
vided interest in the said lands. 

And the plaintiffs further aver, and the fact is, that hereto- 

437 ſore, to wit, on the 11th day of April, 1866, the said Jesus 
| Maria Estudillo, another one of the devisees under said will, 
by his deed bearing date of that day, conveyed to said defendant, | 
John B. Ward, for the expressed consideration of $15,000, all his 


right, title, interest, and estate in the said lands of San Leandro; 


that in consideration thereof, and as the purchase price of said deed 
of conveyance, the said defendant, John B. Ward, as trustee afore- 
said, on the 30th day of October, 1867, conveyed to said Jesus Maria, 
in severalty, a divided and several portion of the said lands of San 
Leandro, and that the said defendant, John B. Ward, now holds the 
suid undivided interest and estate so conveyed to him by the said 
Jesus Maria, as trustee for the plaintifis only, and that the said Jesus 
Maria has not now any undivided estate or interest in the said lands 
of Sau Leandro. : 
The plaintiffs further aver, and ‘he fact is, that the plaintiff 
438 Magdalena and her husband, the — John Nugent, as 
grantors, on the 2d day of December, 1861, at the instance 
and request of the said defendant, John B. Ward, made, executed, 
and delivered to the said defendant Ward another deed of trust and 
letter of attorney, bearing date the day and year last aforesaid, of 
the same purport, and containing the same powers and authority, to 
the said defendant Ward as the said deed of trust of 15th Decem- 
ber, 1858. 

Phat said defendant Ward accepted the said last-mentioned deed 
of trust from said plaintiffs, Magdalena and John Nugent, and 
thereafter proceeded to act thereunder and in pretended compliance 
with its provisions. 

That the question of the exterior boundaries of the said rancho 
San Leandro was finally determined in the Supreme Court of the 

United States by dismissal of the appeal taken by the United 
439 States in that behalf on the — day of March, 1863, and that 

the plaintiff, John Nugent, who was at the time in the city of 
Washington representing the interests of the said devisees before said 
Supreme Court, immediately informed the said defendant, John B. 
Ward, by telegraphic dispatch addressed to him in California, of the 
fact of suid dismissal of the appeal, and that said defendant, John 
B. Ward, received said information in California only shortly before 
the 25th day of March, 1863. 

That at the time of the receipt by said defendant John of the 
information of the dismissal of said appeal the plaintiff, Juana M. 
Estudillo, was residing at San Leandro in a house of her own, in 
which house said John B. Ward also resided, and said defendant, 
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John B. Ward, and his wife, the said defendant Concepcion, and 

their family, and the plaintiff Juana had always resided together 
ever since the intermarriage of said defendants, John and 

440 Concepcion, and before the death of said José Joaquin Estu- 
dillo in the year 1852. 

That when the news was received by said defendant John of the 
final determination of said boundary question of said rancho San 
Leandro the said plaintiff Juana was on a temporary visit to her 
said rancho El Pinole (sometimes called “San Joaquin), in Contra 
Costa county, and said defendant John, shortly after the receipt by 
him of said news, repaired to said county of Contra Costa, and thera 
applied to said plaintiff Juana M. for the purpose of procuring a deed 
from her to the defendant Concepcion, as he stated to her at the time, 
of an undivided half of her interest and estate in the lands of San 
Leandro. 7 

That said defendant John at the time represented falsely and 
fraudulently to the ep ew Juana that the only object and purpose 
to be accomplished by her making the pro deed of conveyance 

was to enable him to handle the property with greater facility 
441 and more easily and conveniently for the purpose of said 

trust, and to prevent the property — wasted; and he then 
represented to her that she was not and would not thereby be really 
alienating or parting with any of her interest in said rancho San 
Leandro, and that it was a matter of pressing necessity that she 
should execute the same immediately and without delay. 

That said plaintiff Juana M. believed at the time that the state- 
ments and representations of said defendant John so made to her in 
that behalf were true and real, and believed that it was not the pur- 
pose or design of the said defendant John to deprive her thereby of 
any of her estute or interest in said lands of San Leandro, and that 
so believing she consented to make the proposed conveyance to said 
defendant Concepcion. 

The plaintiffs further aver, and the fact is, that the real pur- 

442 pose of said defendant John in making said application and 
roposal to said plaintiff Juana M. was to vest the legal 

title tosaid lands fully in said wife, the defendant Concepcion, ap- 
rently freed from any trust whatever in favor of said plaintiff 
uana, so that the defendant John might, by the exercise of his 
influence and authority over his said wife, the defendant Concep- 
cion, the proposed grantee in such deed, the more easily and effec- 
tually dispose of said interests for his own benefit or cause the same 
to be vested by some means in himself, which he subsequently did, 
as hereinafter stated, and they further aver, and the fact is, that he 
obtained the consent of said plaintiff Juana to making such con- 
veyance for said one undivided one-half of said land + the fraud 
and artifice and false and fraudulent representations and pretences 
aforesaid ; that there was in fact no honest or sufficient reason why 
said plaintiff Juana should convey her interest in said lands 

443 to the defendant Concepcion, and such conveyance would 
not and did not in any wise facilitate any honest use of said lands 
in the hands or under the control of the defendant John ; but, as 
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the plaintiffs are now informed and believe, and thereupon aver, 
the real purpose of said defendant John in that behalf was to en- 
deavor by that means to free said lands from the trusts under which 
they were vested in him by said deeds of trust and to embarrass the 
plaintiff Juana in the assertion of her rights in the future in respect 
thereto when, if ever, she should come to assert the same. 

That there was no pressing or other necessity for said plaintiff 
Juana to execute such proposed deed immediately or at all, but for 
the purpose of said defendant John in falsely urging said pretended 
immediate necessity therefor was to prevent the plaintiff Juana from 

consulting with any other person in respect thereto or other- 
444 wise informing herself in respect thereto or as to the pro- 
priety thereof. 

That said defendant John, as an additional reason why said plain- 
tiff Juana should execute said proposed deed of conveyance to said 
defendant Concepcion, at the time falsely promised the plaintiff 
Juana and fraudulently induced her to believe that in a short time 
thereafter he would cause said proposed deed to be returned to her, 
the said plaintiff Juana M., — would thereby revest her with the 
undivided one-half interest so thereby proposed to be conveyed to 
said defendant Concepcion. The plaintiffs aver, atid the fact is, that 
it was not then or ever the pur of the said defendant John to 
return said proposed deed to said plaintilf Juana at all, nor to rein- 
vest her in any wise with the title thereby conveyed; that the mere 

return of such deed to said Juana, even if made, would not 
445 revest in her the title thereby conveyed, and that this fact 
was well known to said defendant John, but was not known 
to or understood by the plaintiff Juana. The defendant John, having 
so and by such fraudulent means obiained the consent of said plain- 
tiff Juana to execute such proposed deed to the defendant Concep- 
cion, thereupon presented to her the alleged proposed deed of con- 
veyance, so that she might execute the same, and she thereupon, 
without examination of the same or informing herself of its contents 
otherwise than as she had learned the same from the said represen- 
tations of said defendant, John B. Ward, did execute and deliver the 
same to the said defendant, John B. Ward without any consideration 
or anything of value whatever therefor, paid or promised to be paid 
to her, the said plaintiff Juana. 
That the said deed of conveyance so presented to her and 
446 executed by her was not in fact a deed of conveyance of an un- 
divided one-half of her interest in said San Leandro lands, 
but was in fact a conveyance to said defendant Concepcion of the 
whole of her estate and interest in said lands. 

That the plaintiff Juana was ignorant of the fact that said deed 
purported to convey all her interest and estate in said lands instead 
of an undivided one-half thereof at the time she executed the same, 
and that fact was at the time fraudulently concealed from her by 
the said defendant, John B. Ward, and that the plaintiff Juana 
never learned or discovered, nor did any of the plaintiffs ever learn 
or discover, the said fraud in that behalf or any of the frauds or 
facts constituting the frauds so practiced upon her, the said plaintiff 
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Juana, by the said defendant John in respect to the execution of 
° said deed of conveyance until within one month last past. 
447 The plaintiffs annex to this complaint a true copy of said 

last-mentioned deed of conveyance, which is marked “ Ex- 
bibit B,” and is made a part of this complaint. 

That on or about the — day of March, 1863, the Hibernia Sav- 
ings and Loan Society, a corporation doing business at said city of 
San Francisco, at the instance of the defendant, John B. Ward, 
conveyed or caused to be conveyed to the plaintiff Juana three cer- 
tain xanchos or tracts of land situate in the county of Santa Bar- 
bara, respectively named, bounded, and described as follows, to 
wit: 

First. The rancho or tract of land situated in the county of Santa 
Barbara, State of California, known as the “Guadalupe rancho,” 
being the same land that was granted to Diego Olivera and Teo- 
doro Arellanes by J. B. Alvardo, Governor of California, on the twenty- 

first day of March, A. D. 1840, and which was confirmed 
448 to said Diego Olivera and Teodore Arrellanes by the board 

of commissioners, to ascertain and settle private lands in the 
State of California on the sixth day of December, A. D. 1853, and 
more particularly described as follows, viz: Commencing at the 
sand hills (meganos), which are at the place called the mouth of 
Arroyo del Oso Floco, and running thence eastward the distance of 
two and one-half (23) leagues to the road which ascends to the 
Mesa de Nipoma,” where there is a stake; thence running over 
“Lano de la Largo,’ in a southeasterly direction, the distance 
of three (3) leagues to the high part of the sulphur hills (Lomas de 
Azufre), to an oak tree, the most easily distinguished; thence run- 
ning over the same hills, in a northerly direction, the distance of 
one league and a quarter to the seashore, where there is a-morito, 

and thence running over a cafiada the distance of two and 
449 one-half (23) leagues to the place of beginning, and the same 

land which is described in a map or plan of survey of said 
“Guadalupe rancho,” made by J. E. Terrell in September, A. D. 
1860, and now on file in the office of the United States surveyor 
general for California. 

Second. The rancho or tract of land situate in the county of Santa 
Barbara, State of California, and known as the “ Casmolia rancho,” 
being the same land which was granted to Antonio Olivera by J. 
B. Alvarada, Governor in California, on the twelfth day of Septem- 
ber, A. D. 1840, and which was confirmed to said Antonio Olivera 
by the board of commissioners to ascertain and settle private land 


claims in the State of California, on the sixth day of March, A. D. 


1855, excepting and reserving therefrom that tract thereof conveyed 
by A. M. Olivera and wife to L. F. Barton on the 29th day of 
450 September, A. D. 1855, said “Casmolia rancho,” being more 
particularly described in a map or plan of survey thereof 
made in September, A. D. 1860, by J. E. Terrell, and now on file in 
— office of the United States surveyor general for the State of Cal- 
ifornia. : 
Third. The rancho or tract of land situate in the county of Santa 
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Barbara, State of California, known as the“ El Cajo” or Punta de 
la Concepcion ” rancho, being the same land which was granted to 
Anastacia Carillo by J. B. Alvarda, Governor of California, on the 
tenth day of May, A. D. 1837, excepting and reserving therefrom 
that part thereof which was conveyed by A. Carillo and wife to Isaac 
J. Sparkes on the 13th day of October, A. D. —, said “El Cujo or 
Pu- ta de la Concepcion” being more particularly descri in a 
map or plan of survey thereof made in November, A. D. 1860, by 
J.E Terrell, and now on file in the office of the United States 
451 surveyor general for the State of California. 
That the consideration and purchase price for said proper- 
ties was the sum of $53,000 in gold coin. 

That said purchase was negotiated, conducted, and concluded by 
the defendant, John B. Ward, after he had consulted with the plain- 
tiff Juana and her children, plaintiffs, together concerning the same, 
and that said ranchos were purchased with and out of funds supplied 
by the said Juana Estudillo and her children, who are plaintiffs in 
this suit, together with the said Dolores, in the 2 proportions, 
to wit, 7 or by the plaintiff Juana and 7;th each by the plain- 
tiffs, José Ramon, José Antonio, José Vicente, Luis, Magdalena, 


and the defendant Dolores, and that none of the said purchase- 


money was furnished or paid “by the said defendant John; that 

the said defendant John was, at the time of purchasing 
452 said ranchos, wholly insolvent; that in order to purchase and 

to obtain the funds necessary to purchase said ranchos the said 
plaintiffs and the defendant Dolores, through their trustee, the said 
defendant John, mortgaged their respective interests in the said San 
Leandro ranch, and the said Juana mortgaged her undivided 3ths 
of the said ranchos so purchased, and also her said interest in the 
Pinole rancho, for that purpose; that although the said Conception 
Ward joined in the said mortgage, vet her interest in said San 
Leandro rancho had, at the time of said purchase and at the time of 
making said mortgage, been sold under execution or order of sale, 
as hereafter mentioned, and had not then been redeemed, and neither 
the said Concepcion nor the said John B. Ward had any funds be- 

longing to either of them with which to redeem the interest 
453 of the said Conception from said sale; that the said ranchos, 

the Guadalupe, the Casmolia, and the Punta de la Concep- 
cion, were purchased for said Juana and the other children of the 
said Juana who are plaintiffs herein, and the defendant Dolores, in 
the proportions of three undivided fifths to the said Juana, and one- 
fifteenth each to José Ramon, José Antonio, José Vicente, Luis, Mag- 
dalena, and Dolores; that the said Juana and the others for whom 
said ranchos were so purchased supposed that the deed of convey- 
ance of said ranchos made upon said purchase was made to them 
all as guarantees in terms according to their respective interests 
upon the face of said deed, but the truth is that said deed was 
taken in the name of the said Juana alone as sole grantee therein ; 
that the said defendant John caused the said deed to be made 

to the said Juana alone for the purpose of the more 
454 easily procuring a deed from ber to himself in fraud of the 
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rights of herself and of the other parties interested in the said 
urchase, and that neither the said Juana nor the other plaintiffs 
interested in said purchase ever knew that suid deed was made to 
said Juana alone until within a month last past; that the said deed 
was delivered by the grantor therein to the said defendant John, and 
was recorded under his direction, and has been retained by him in 
his own possession ever since, and was never inspected by any of 
the plaintiffs, and said plaintiffs, and each of them, were ignorant of 
the actual contents thereof until within one month last past, and 
that immediately upon the making of the said purchase of the said 
ranchos the said defendant John assumed and took the actual con- 
trol and management of all of said ranchos in his said capacity 
455 of trustee representing the persons beneficially interested 
therein, and has ever since retained the control and manage- 
ment thereof; that he has expended thereon large sums of money, 
which are funds derived to him from the estate of the plaintiffs in 
his hands as trustee as aforesaid ; that he has by the use and applica- 
tion of said frust funds cultivated portions thereof, and now has 
growing thereon large and valuable crops, and a large stock of horses 
and cattle, but has exrended no moneys of his own thereon. 

That prior to the twenty-third day of January, A. D. 1861, the 
said John B. Ward, for his own private purpose, had borrowed 
of one Wm. N. Spear a large sum of money, and to secure the 
repayment of the same the said defendants, John B. Ward and 

Concepcion Ward, had united in a mortgage to the said 
456 Spear of all the right, title, and interest of the said Concep- 

cion in the said San Leandro rancho; that the sum secured 
by the said mortgage amounted on the Ist day of August, A. D. 
1861, to eighteen thousand one hundred and ninety-three dollars, 
and on that day a decree of foreclosure was regularly rendered by 
the district court of the third judicial district of the State of Culi- 
fornia, sitting in Alameda county, for the sale of said mortgaged 
interest, to pay the amount so secured as aforesaid, and for two 
hundred and fifty doilars, costs of action; that on the 22d day of 
December, A. D. 1862, the interest of the said Concepcion Ward in 
said San Leandro rancho was sold by the sheriff of said county, 
in pursuance of said decree of foreclosure, to one Mulford, for four- 
teen thousand dollars, leaving a deficiency of seven thousand eight 
hundred and five dollars and twenty-two cents due from the said 

defendant, John B. Ward, on said decree; that on the 28th 
457 day of April, A. D. 1863, the said defendant, John B. Ward, 

applied certain funds then in his ion as trustee of the 
said Juana Estudillo and her children, a are here made plaintiffs, 
received by him under the trust hereinabove described, to the 
redemption of the interest of the said defendant Concepcion in said 
San Leandro rancho, which had been sold as aforesaid, and on the 
22d day of October, 1863, applied certain other of the trust funds 
so held by him as trustee aforesaid to the payment of the balance 
so as aforesaid due by him on the said decree of foreclosure, whereby 
the interest of the said Concepcion in the said San Leandro rancho 
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is become held and bound unto the said plaintiffs herein for the 
said sum, with interest, from the time of said payments. 
And the plaintiffs aver, and the fact is, that the said defendant, 
John B. Ward, has continuosly, and ever since he obtained 
458 the said deed of trust of December, 1858, been secretly and 
unknown to the plaintiffs devising schemes and artifices by 
which to embarrass the plaintiffs in the preservation of their rights 
in said property aforesaid, and by means of conveyances devised by 
him from time to time to be executed by the plaintiffs to each other 
and from the plaintiffs to himself has contrived to embarrass and 
confuse the interests of the plaintiffs in the premises. 
That the principal practical difficulty that the said defendant John 
found in his way in the acquisition for himself of said properties 
rew out of the fact that the interests of the children of the said 
osé Joaquin remained vested in them, respectively, subject to said 
deed of trust to himself, and were therefore more difficult to secure 
than they would be if concentrated in some particular one of the 
plaintiffs from whom he could procure the same to be con- 
459 veyed to himself by means of a single deed. 
hat, knowing his absolute control, and which he, in fact, 


held and exercised habitually over-the plaintiff Juana until a few 


weeks last past in respect to her property, and knowing the implicit 
confidence she habitually re in him and the ease with which 
he could induce her to comply with his requests, he conceived the 
lan of first getting the other plaintiffs (children of said plaintiff 
uana) to convey their interests in said lands to said plaintiff Juana, 
their mother, upon some artful and false pretense devised by him 
which would be the less likely to be questioned or suspected, because 
no conveyance being made to himself at the time it would seem 
that he could have no personal interest to promote by causing the 
children of the plaintiff Juana to convey to their own mother 

460 their interests in said estate to keep it for them. 
That in pursuance of this scheme, in the month of March, 
1864, he suggested to and earnestly advised the plaintiffs, José Ra- 
mon, José Antonio, José Vicente, and Luis that they should convey 
their respective interests in the lands of San Leandro to the plain- 
tiff Juana, their mother, in exchange for her interests in the said 

rancho “ El Pinole.” 

The plaintiff, José Antonio, at the time declined to do so, alleging 
that he did not wish to part with the patrimony which his father 
had left him; but the other three plaintiffs last aforesaid consented 
to the arrangement, = the advice of said defendant, John B. 
Ward, at the time, to the effect that it would be better for the inter- 
ests of all concerned in said property. Upon similar advice given 

by said defendant, John B. Ward, to the plaintiff Juana, and 
461 the representation made to her by the said defendant, John 
B. Ward, that it was required for the better management of 
the business of the trust which he had in charge for them all, and 
induced by her confidence in his integrity of purpose in dealing 
with said property, the plaintiff Juana was also pursuaded to consent 


to said proposed exchange. 
30 -260 
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That accordingly, in unintentional pursuance of said fraudulent 
scheme of said defendant John, the plaintiff Juana did, in March, 1864, 
convey to her said three sons—José Ramon, José Vicente, and Luis— 
her interest in rancho “ El Pinole,” and received from them a convey- 
ance of their respective interests in said lands of San Leandro; that 
the interest in El Pinole” thus conveyed to said three sons was the 
same interest which said defendant John had originally intended to 
have had exchanged for said three interestsand the additional interest 

of José Autonio; that the said Pinole interest so conveyed by 
462 the plaintiff Juana as aforesaid was included in the mortgage 
hereinabove described as given for the purchase of the three 
ranchos, the Guadalupe,” the Cosamlia,” and the Punta de la 


Concepcion ;” that afterwards, on the 30th day of January, A. D. 


1867, the said defendant John induced the said plaintiffs, José 
Ramon, José Vicente, and Luis D., to convey to him their estate in 
the said Pinole, and they, believing that it would be for their inter- 
est to do so, and having full faith in the good intentions and integ- 
rity of the said John D., defendant, did execute to him a convey- 
ance of grant, bargain, and sale of all their estate in the said Pinole; 
that the said Ward at the time represented to them that they were 
making said conveyance to him simply for the purpose of enabling 
him to sell the same for their interest and welfare; that afterwards 
the said Ward induced the said José Ramon, José Vicente, 
463 and Luis to join with him in a conveyance of said estate in the 
Pinole, and said Ward received therefor from the purchaser 
thereof the sum of forty-two thousand five hundred dollars in gold 
coin, and that in fraud of the rights of said José Ramon, José Vicente, 
and Luis D. said Ward _— the greater part of the purchase- 
money to the = ero of the said mortgage so as aforesaid given for 
the purchase of the ranchos “Guadalupe” and“ Casmolia and“ Punta 
de laConcepcion” aforesaid, thereby unjustly and fraudulently throw- 
ing an undue and unjust portion of said ineumbrance onto the 
Pinole interest and relieving the interest claimed by him in the 
rancho San Leandro and the other ranchos included in said mort- 
age, and that the just proportion which should have fallen on the 
inole interest would not have exceeded four thousand dollars. 
That in the month of April, 1864, the said defendant, John 
464 B. Ward, having failed up to that time%to get the interest of 
said José Antonio in the San Leandro lands vested in his 
mother, the plaintiff Juana, under the pretense of the Pinole ex- 
change, formed a new plan to induce said plaintiff José Antonio to 
make such conveyance of his interest in the San Leandro lands, 
which said plan was as follows: The said plaintiff José Antonio was 
yoing away from the State of California to the neighboring State of 
Nevada, to be absent some considerable time, and said defendant 
John artfully suggested to said José Antonio that advantages of some 
kind might be taken of him concerning his property in some way, 
and that he was going among strangers and sharpers, and that they, 
by some means, might get some advantage of him about his property, 
and, therefore, that he ought to put the title to his San Leandro 
465 lands in his mother, the plaintiff Juana, just to keep for him 
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during his a absence, and to return it to him when he 
should come back to California. Said plaintiff José Antonio was favor- 
ably impressed with this idea, and, not comprehending how he could 
be injured by trusting his own mother, conse:ited to the arrangement; 
and thereupon, on the said 23d day of April, 1864, he did execute 
an instrument by which he, in terms, conveyed all his estate in said 
lands of San Leandro to his mother, the plaintiff Juana, for the 
nominal expressed consideration of $10,000, but really for no con- 
sideration whatever paid or promised to be paid therefor, but only 
upon the trust, as he supposed, that said plaintiff Juana, the nominal 
grantee in said instrument, would thereafter, upon his request to her 
to do so, reconvey the said estate and interest to himself. On 

said 23d day of April, 1864, said plaintiff José Antonio 
466 acknowledged the execution of said conveyance, in the said 

county of Alameda, before the county clerk thereof (was 
granted a certificate thereof in the usual form), and delivered said in- 
strument of conveyance to the defendant, John B. Ward, who on 
the same day, to wit, the said 23d day of April, 1864, filed the said 
deed of conveyance in the office of the county recorder of said 
county of Alameda for record, a copy of which said deed of convey- 
ance, with the certificate of acknowledgment and the filing of the 
same of record, is annexed to this complaint, marked “ Exhibit C,” 
and made part hereof. 

That neither at the time of the making or recording of said last- 
mentioned deed of conveyance, nor at any time thereafter until the 
month of October, 1867, did the plaintiff Juana ever know or sus- 

t in any wise that said last-mentioned conveyance had 

467 — made to her, and during all said time said defend- 

ant, John B. Ward, artfully and corruptly, and for the pur- 

pose of fraudulently procuring to himself a conveyance of said 

estate of said José Antonio in said San Leandro lands by the means 

hereinafter mentioned, concealed from the knowledge of the plain- 

tiff Juana the fact that she had been made the grantee of the estate 
of said plaintiff José Antonio in said San Leandro lands. 

That on the 16th day of — — 1864. the plaintiff Juana was in 
fact (except in so far as her rights could be supposed to be affected 
by the fraudulent procurement from her of the said supposed deed 
of gift to the defendant Concepcion as aforesaid) the owner in her 
own right as devisee under said will of the undivided one-half, and 

by said Pinole exchange transaction the owner of an addi- 
468 tional three undivided eighteenths of the said San Leandro 

lands then remaining unsold or undisposed of to third per- 
sons, and was also the owner of an undivided three-fifths interest in 
the said ranchos of “Guadalupe,” “Cosmalia,” and Punta de la 
Concepcion.” 

That by the artifice and fraudulent management of said defend- 
ant John, however, she had become, and was on said day, without 
her knowledge, the involuntary holder and apparent owner and pro- 
— of another undivided one-eighteenth of said San Leandro 

ands, which was really the property of the plaintiff Jose Antonio, 
and also, by the like aforesaid artifice and. fraudulent management 
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and contrivance of said defendant John, she was on said day the 

involuntary holder and apparent but not the real owner of the 

other undivided six-fifteenths of said ranchos “Guadalupe,” “Cos- 

molia,” and “ Punta de la Concepcion,” which said last-named 

469 undivided six-fifteenths, however, really belonging to the 

laintiffs, José Ramon, José Antonio, José Vicente, Luis, 
Magdalena, and the defendant Dolores in equal proportions. 

hat on said last-mentioned day the plaintiff Juana was utterl 


ignorant of the fact that she held, or seemed or appeared to hold, 


the title to the said undivided one-eighteenth of said lands of San 
Leandro, which was the property of the said plaintiff, José Antonio, 


for the said six-fifteenths of said ranchos “Guadalupe,” “ Cosmolia,” 
and “ Punta de la Concepcion,” which was so the property of her 
said six children as aforesaid; and said defendant John on said day 
well knew that she was ignorant of said facts und artfully concealed 
from her any knowledge thereof at the time; that he procured her 
to execute and deliver to him the deed of conveyance, bearing date 
the day = vear last aforesaid, and presently hereinafter men- 
tioned. 
470 That on said last-mentioned day the actual cash value in 
gold coin of the three-fifths (the) belonging to the plaintiff 
Juana of the said ranchos “Cosmolia,” “ Guadalupe,” and “ Punta 
de la Concepcion” was not less than $60,000, and that the actual 
cash value in like coin of the two undivided thirds (Izths) belong- 
ing to her of said San Leandro lands remaining unsold to third 
parties was not less than $255,000. . 

That her said interest of an undivided two-thirds of said San Le- 
andro lands was subject to an indebtedness resting thereon of not 
exceeding $52,000, and her said undivided three-fifths of said ranchos 
“Guadalupe,” “Cosmolia,” and “Punta de la Conception” was sub- 
ject to an indebtedness resting thereon of not exceeding $13,500. 

-That the amount of the annual rents in gold coin which her said 
undivided two-thirds of said San ndro lands was their 
471 producing into the hands of said defendant John was not less 
than $16,000, and that while the said ranchos of “ Guada- 
lupe,” Cosmolia, and“ Punta de la Concepcion ” were not produc- 
ing any annual returns in the way of rent they were beginning to 
rise in price, and offered a good prospect of immediate future in- 
crease in value. 

And these plaintiffs further say that the said defendant Dolores 
was married to the defendant Charles H. Cushing on the fifteenth 
day of August, A. D. 1864, at the house then occupied by plaintiff, 
Juana Estudillo; that at the marriage the members of the family, 
excepting José Kamon, were present, and all left the house imme- 
diately after the marriage ceremony, with the exception of said 
Juana Estudillo, Magdalena, and Conception, and that during the 
16th day of August, A. D. 1864, the said defendant John, Conception, 

his wife, and Magdalena were alone in the house with the 

72 said plaintiff Juana; that the said defendant John had never 
communicated to any member of the family, and did not 

then or at any time, as the plaintiffs are informed and believe, and 
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therefore rp ever communicate to any member of the family, 
except to the plaintiff Juana, on that occasion his intention of pur- 
chasing any of the property so held by him in trust as aforesaid of 


the said plaintiff Juana, though all the members of the family had 


been assembled together to celebrate the marriage as aforesaid, ex- 
copting the said José Ramon ; that on the said 16th day of August, 
A. D. 1864, the said defendant John, trustee as aforesaid, procured 
from the said plaintiff Juana a deed of all the property held in 
trust for her by the said defendant John, including the ranchos 
“ Cosmolia,” Guadalupe,“ and Punta de la Concepcion,” a copy 
| of which deed is hereto annexed and made part of this com- 
473 plaint, marked Exhibit D.“ 

That the effect of said deed when considered in connection 
with the conveyances so as aforesaid taken by said John in the name 
of the plaintiff Juana, without her knowledge, was to convey, and 
was designed by said defendant John to convey, to him, not only 
the undivided two-thirds of said lands of San ndro so actually 
owned by said plaintiff Juana, but also the undivided one-eigh- 
teenth thereof really belonging to said José Antonio, and convey to 
him, not only the undivided three-fifths of the said rancho- “ Guada- 
lupe.“ Cosmolia,” and Punta de la Concepcion ” really owned by 
said platntiff Juana, but also the undivided six-fifteenths therein 
really belonging to her said children as aforesaid. 

That said defendant John well knew and fraudulently intended 
that, and fraudulently concealed from the plaintiff Juana at the 

time, the fact that said conveyance did so convey to 
447 and vest in him the said interests of the said children in said 

respective properties and ranchos aforesaid, and that none of 
the plaintiffs learned or ascertained the fact that such interests had 
been so conveyed to said defendant John until within the past eight 
months, and in fact within a much shorter period of time, and not 
until, the suspicions of the plaintiffs having been aroused in respect 
to the integrity of the defendant John in his dealings with their 
property, they had begun for the first time to investigate for them- 
selves into his acts and doings relative thereto. 

That although the defendant John had had to himself the the 
absolute exclusive management and control of all said property for 
near six years he had never rendered or offered to render to any of 
the plaintiffs any account whatever or to show them in any wise any 

details or give them any information of what he had actually 
448 done with the said property or its rents and profits; that the 
plaintiff Juana was, on the said 16th day of August, 1864, 


‘actually uninformed in the slightest degree of its condition; that she 


had, and all the plaintiffs had, during all said time been accus- 
tomed to receive from the defendant John such and only such sums 
of money in small amounts as they actually needed for immediate 
use, from time to time, and as he chose to furnish to them upon 
their application to him. 

That said defendant John had, during said time after 1858, sold 
considerable portions of said lands at prices fixed by himself, and 
of the amounts for which such sales had been made the plaintiffs 
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had never been informed; and these plaintiffs are informed and 
believe, and aver upon such information and belief, that the amount 

of money received during said time by said defendant John 
449 from such sales, and from the rents and profits of said lands 

was as much as $500,000 in gold coin, and that the sums so 
received by him were more than sufficient to pay off and discharge 
all indebtedness that had ever been incurred, and after paying all 
expenses and the purchase-money of the “ Guadalupe,” “ Cosmolia,” 
and “ Punta de la Concepcion ” ranchos would leave in his hands a 
very large sum of money unaccounted for, being the money of the 
plaintiffs. 

That at the time of the procuring of said conveyance the said de- 
fendant, John B. Ward, represented to the plaintiff Juana, and she 
believed, that the indebtedness resting upon said property was really 
a bona fide indebtedness of $100,000, gold coin, and he induced her 
to believe that statement to be true in fact; but the plaintiffs are in- 
formed and believe, and, therefore, charge, that such indebtedness, 

if the same really existed, was caused solely by the misappli- 
449 cation of the funds and moneys in the hands of the defend- 

ant Ward, and received by him as trustee of the plaintiffs, 
and which ought to have been applied by him to the payment of 
such indebtedness, and if said defendant Ward had truly applied 
said monies, as he ought to have done by the terms of said trust 
deeds, the said properties would have been then free of all incum- 
brances whatever. And the plaintiffs further aver that, as a further 
reason why the plaintiff Juana should make said deed to him, he, 
the said defendant Ward, then falsely represented to her that the ex- 
penses of her children had been very great, and that they had been 
very extravagant, and induced her to believe that statement to be 
true, and she, having no other means of knowing what said children 
had received or expended except by the representations of said de- 

fendant Ward in that behalf, believed said statement to be 
450 true, whereas in truth and in fact the said children of the 

plaintiff had never been furnished by said defendant Ward 
with any considerable sums of money when compared with the in- 
come and value of their estates, but had been put off by said Ward 
from time to time with comparatively insignificant sums and amounts 
of money ; and said defendant also represented to her at the time 
that it would be better for her to convey said properties to him, be- 
cause by that means the children would cease to apply to her for 
money, whereas, when it was in his hands, he would so arrange it 
as to benefit the children and their interests and secure to them a 
home forever. 

That at the time of making said deed the said Ward stated to the 

said Juana that she was to receive the consideration therefor, 
451 to wit, $80,000 in gold coin, and said to her, “Think of it, 

Commadre, how rich you will be with so much gold. What 
will you do with so much gold?” That the said Ward caused her 
to five him a receipt in said deed for the sum of eighty thousand 
dollars in gold, as if she had received the same at the time of the 
execution of the said deed by her to the said John B. Ward; but 
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the truth is that the said Ward did not at the time of the execution 
of said deed, nor has he at any time since, paid to the said Juana 
the said eighty thousand dollars nor any part thereof. 

That when said deed had been — de by the said Juana to the 
said John B. Ward the said Wurd placed before her ten promissor 
notes, signed by the said Ward, for the sum of eight thousand dol- 
lars each, payable one every year during ten years, the first one year 

after the date of said deed ; that said notes did not bear interest 
452 until aſter maturity; that thesaid Ward caused thesaid Juana to 
believe that suid notes represented in some way the eighty 
thousand dollars in gold coin which he had stated to her — be 
the consideration of the said deed; that the said Juana, relying 
fully on the friendship and confidential relations which existed be- 
tween her and the said Ward, and from the fact that she habitually 
entrusted all her business matters to his control, and having full 
faith in his integrity, did not read said notes, nor did she ever know 
their contents nor the contents of any of them until within eight 
months last passed, but that she supposed, and it was so represented 
to her at the time by the said defendant, John B. Ward, that the 
said notes were the full equivalent of the eighty thousand dollars 
in gold which the said Ward had assured her was the con- 
453 sideration of giving said deed and for which he had taken 
her receipt. 

That said notes remained a short time in the presence of the said 
Juana and immediately thereupon were taken by the said John B. 
Ward and were placed in a safe kept by him and under his control, 
and have remained in the possession and control of the said John 
B. ever since, with the exception that once, about two months be- 
fore the commencement of this suit, Jesus Maria, a son of the said 
Juana and a clerk of said Ward, procured said notes from said safe 
without the consent of the said Ward for the pu of examining 
them; that said notes were in the hands of said Juana about two 
days,and thereupon were returned by her to her said son, who was the 
clerk of said Ward, and that her said son delivered them to the said 

Ward, and they have remained in his possession ever since; 
454 that the said Juana never had an opportunity of examining 

said notes until they were so as as aforesaid procured for her 
by her son as aforesaid, and never had them, or any of them, in her 
control or possession, excepting as above stated. 

That the said Juana was wholly ignorant of the fact that said 
notes did not bear interest until after maturity, until within some 
two months before the commencement of this action, and that when 
the effect and tenor of said notes were explained to her she was 
wholly astonished and surprised ; that said notes bore interest at 
the rate of one per cent. per month after maturity ; that said inter- 
est was greatly below the current rates at the time of executing said 
notes; that said notes were wholly unsecured by any mortgage, 
pledge, or lien on any property, either real or personal, and were 

based wholly upon the personal responsibility of the said 
455 Ward; that the said Ward at the time of signing the said 
notes was wholly insolvent. 
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That the said John B. Ward did not pay such of said notes as 
have since matured, or any part thereof, but the same are wholly 
due and unpaid, nor has he ever spoken to her, the said Juana, about 
paying the same; and these plaintiffs aver that at the time of the 
execution of said deed by the said Juana to the said John B., and 
before and ever since the said Ward had constantly the intention of 
not paying to the said Juana any consideration for the said deed, 
and that thé said Ward never has paid to the said Juana any money 
whatever for the land mentioned and described in said deed. 

That the said notes which the said John B. Ward substituted for _ 
the real consideration, to wit, $80,000 in gold coin, were wholly an 

inadequate price for the lands described in said deed from the 
456 said Juana to the said John. B.; that said lands at the time of 
said conveyance were well worth four hundred thousand 
dollars in gold coin; that the annual rent and income of said lands 
described in said deed were at least twenty thousand dollars per an- 
num in gold coin; that though the lands were encumbered by the 
said John B. Ward as above stated, yet in truth the said Ward was 
at that time indebted to the said Juana and children, plaintiffs 
herein, in more than the amount of said incumbrances, and that 
said incumbrances were placed upon said land by the said Ward for 
his own private purposes and in fraud of his trust, and in no wise 
for the purpose of carrying out said trust; that said notes, even if 
the same had ever come under her control, could not be negotiated 
for any considerable sum, and would have been almost valueless to 
the said Juana for any purpose whatever; that she could raise 
457 no money upon them, and that they were wholly inadequate 
and inapplicable to the support of herself or family ; that 
even if said defendant Ward had been solvent and able out of his 
own means to pay said notes, which he was not, and if said notes 
had been fully secured by good and sufficient mortgages, still that 
said notes would not have been worth, in the state of the money 
market, more than thirty thousand dollars in gold coin, and that 
said notes were for a far less sum each than the said Juana would 
P| or ought to have received annually as rents and profits from her 
| said lands; that the said Juana was so utterly ignorant of the usual 
course of business and of the proper and customary rate of interest 
that she would not have understood said notes even if they had 
been read to her, nor have known that such a mode of re- 
458 ceiving pay for land was —ů— and unusual trans- 
action, and that she paid no attention whatever to the deed 
or the notes, as she had placed all her pecuniary affairs in the hands 
. of said John B., and considered that in all things he was still act- 
a ing for her as her trustee and agent, and that she therefore never 
| cConsulted or advised with any person concerning said transaction 
other than the said defendant John B. 

That the said defendant John B. never did return to the said 
Juana the interest which he had caused her to convey to the said 
Concepcion Ward, as hereinabove stated, but that after the execution 
of the said deed by the — Juana to the said John B., to wit, on the 
25th day of January, A. D. 1865, the said John B. caused his wife 
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Concepcion to unite with him in a deed to the defendant, Charles 

H. Cushing, and that on the same day and at the same time 
459 and as a part of the same transaction the said Cushing re- 

conveyed the said interest to the said defendant, John B. 
Ward, and that the only object of the said conveyance to the said 
Cushing was to enable the said Cushing immediately to convey the 
said interest to the suid John B. Ward, and thus to consummate the 
fraud which the said Ward intended to perpetrate when he per- 
petrate when he pursuaded the plaintiff Juana to convey to the 
said Concepcion the said interest in said San Leandro lands, as here- 
inabove stated. A copy of the two last-mentioned deeds is annexed 
to this complaint and made part thereof, and respectively marked 
Exhibit E and Exhibit F. 

And plaintiffs further say that the said defendant John B. in- 
vested certain of the trust funds so as aforesaid received by him 
from the trust property aforesaid in the purchase of, and now holds 

in his own name, the following-described land, among other 
460 purchases made by him with the said trust funds, to wit: 

all that certain piece, parcel, or tract of swamp and over- 
flowed land, situated in Alameda county, described as follows, viz: 
Township No. 3 south, range No. 3 west, Mount. Diablo meridian, 
section No. 10, the fractional northeast part of the N. W. } of section 
10, more particularly described in the field notes of survey No. 208, 
swamp and overflowed lands, Alameda county, as follows: in- 
ning at a stake on the section line, between sections Nos. 3 and 10, 
20.00 chains west of the corner common of sections 2, 3, 10, and 11, of 
township No. 3 south, range No. 3 west, of Mount Diablo meridian ; 
_ thence west 44.70 ch’s to a stake on the margin of the Bay of San 

Francisco; thence along said bay S. 20 deg., E. 16.00 ch’s, S. 52} 
deg., E. 17.00 ch's, S. oft deg., E. 16.02 ch’s to a stake; thence E. 
19.08 ch’s to a stake; thence north 40.00 ch’s to the place of begin- 

ning, containing 12971521, run by the true meridian; varia- 
461 tion, 16 deg. east, being the same tract of land conveyed to 
said John B. Ward by M. A. Bacon by deed, bearing date the 
sixth day of May, A. D. 1867, and recorded in Book X of the deeds, 
pages 640 and 641, of Alameda county records. 
lso that certain piece, parcel, or tract of swamp and overflowed 
land lying, being, and situate in the county of Alameda and State 
of California, and bounded and described as follows, viz: Beginning 
at a stake at the corner common to sections 2, 3, 10, and 11, T. 3 S., 
R. 3 W.; thence, Ist, south 20 chains to [a] stake; 2d, east 20 chains 
to a stake; 3d, south 40 chains to a stake; 4th, west 20 chains to a 
stake at the S. E. corner of survey No. 119; Sth, north 20 chains to 
a stake at the N. E. corner of said survey; 6th, west 20 chains to a 
stake at the N.W.corner of said survey; 7th,south 20 chains to a stake 
at the S. W. corner of said survey ; 8th, east 20 chains to the stake at 
the said southeast corner thereof; 9th, south 17.95 chains toa 
462 stake on the margin of the Bay of San Francisco; thence along 
said bay; 10th, W. 78 deg., W. 150 chains; 11th, north 323 —, 
W. 16 chains; 12th, N. 793 deg., W. 20.28 chains; 13th, N. 28} deg., 
W.13 — 14th, N. 20} deg., W. 10 chains to a stake; thence, 
1— 


12 2 , 
ee mek ae 


162 G. D. NEWHALL vs. E. J. LE BRETON, 40., ET AL. 


- 15th, east 19.08 chains to a stake; 16th, north 40 chains to a stake 
on the margin of the dry land; 17th, east at 10 chains leave dry 
land 20 chains to the place of beginning; run by the true meridian ; 
magnetic variation, 16 deg. east, containing two hundred and seven 
1 (207.09) acres, being known and designated as survey No. 223, 
swamp and overflowed lands, being the same tract of land conveyed 
to said defendant, John B. Ward, by one D. D. Mann, by deed dated 
September 26th, A. D. 1867, and recorded in the county recorder's 
office of the county of Alameda, book Z of deeds, page 547, &c. 
The plaintiffs further aver, and the fact is, that the said de- 
463 fendant, John B. Ward, in open violation of his duty as trus- 
tee for the plaintiffs, has affected to make, and has made, do- 
nations and gifts to various persons of portions of the interest and 
estate of the plaintiffs. 
That, among others, he has made and delivered a deed of gift to 
one J. C. Pelton for the nominal consideration of $600, no part of 
which was ever paid or agreed to be paid, a copy of which deed is 
hereto annexed and made a part of this complaint and marked Ex- 
hibit G, and also another deed of gift to the defendant Dolores, pur- 
porting to be made for love and affection, and for which no consid- 
eration was paid or agreed to be paid, a copy of which is hereto 
annexed and made a part of this complaint and marked Exhibit H; 
that the value of the property given away by said defendant John 
in these two instances alone exceeds the sum of $15,000 in gold 
coin. 
And the plaintiffs are informed and believe, and upon 
464 such information and belief they aver, that said defendant, 
John B. Ward, in violation of his duties as their trustee, has 
made some agreement or.arrangement with the defendant, Francisco 
La Costa, concerning the use and occupation by said defendant, and 
concerning some pretended rights of the said defendant, Francisco 
Le Costa, to purchase of said defendant John B. Ward the whole or 
some portion of the said tract of land situate in the county of Santa 
Barbara called “ Punta de la Concepcion,” and said La Costa has 
received possession of the same from said defendant John, of the 
details and particulars of which agreement the plaintiffs are not 
informed and are wholly ignorant; but they aver, and the fact is, 
that the said defendant, Francisco La Costa, at the time he made 
such pretended arrangement and agreement with thesaid defendant 
John and entered into the premises, well knew that the plain- 
465 tiffs were the owners in fact of said rancho, and he then had 
notice of all and singular the rights of the plaintiffs in the 
premises, and that he paid the said defendant John no value, or 
thing of value, therefor, and that the said defendant, Francisco La 
Costa, now holds such pretended rights and interests in said rancho 
Punta de la Concepcion ” only in trust for the plaintiffs, and sub- 
ject to their rights therein as the true owners thereof. 

And the plaintiffs aver, and the fact is, that they were, and each 
of them was, until within three years last past, and indeed until 
within three months last ignorant and uninformed that said 
defendant, John B. Ward had committed any of the said several 
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frauds and concealments and breaches of trust aforesaid in this 
complaint set forth. 
That they did not, nor did any or either of them, discover 
466 or suspect at all that suid defendant John had committed or 
been guilty of any one of said several frauds and fraudulent acts 
aforesaid until within the last three vears and until within one year 
last past, but all the time since the respective times of the commis- 
sion thereof by said defendant John the plaintiffs have been, and 
each of them has been, utterly ignorant and uninformed thereof. 
That the said defendant John has, until within the period of ten 
months last past, carefully and successfully concealed from said 
plaintiffs and each of them each and all of the said several frauds 
and all the facts aforesaid constituting the said several frauds and 
fraudulent acts aforesaid so done and committed by the said de- 
fendant as aforesaid, and that the defendant, John B. Ward, has 
lately, and within one year last past, first commenced to set up and 
pretend, and he now pretends, that he is himself the owner 
467 of all the said trust property aforesaid, and they aver that the 
plaintiffs were, and each one of the plaintiffs was, ignorant 
and uninformed of such pretensions and claims of said defendant, 
John B. Ward, until within the suid period of one year last past. 
And the plaintiffs further aver, upon and according to their in- 
formation and belief, and they are informed and they are informed 
and do believe, that the said defendants, John B. Ward and Con- 
cepeion A. Ward, Charles H. Cushing and Dolores Cushing, his wife, 
have confederated together to protect the said defendant John from 
his just responsibility for the perpetration against the plaintiffs of 
the said wrongs and breaches of his said trust and to shield him 
accountability therefor. 7 
That the plaintiffs are informed and believe, and upon such in- 
formation and belief they aver, that the said defendant John 
468 has heretofore conveyed to some one or more or all of his co- 
defendants herein in trust for himself and his confederates, 
or some one or more of them, various portions of or interests in the 
said trust property aforesaid, and that the instruments by which 
such conveyances have been made are kept in secret by said defend- 
ants and not placed on the records of the county of Alameda or 
Santa Barbara in order to conceal from the plaintiffs any accurate 
knowledge or information concerning their contents or details, and 
that the said defendants have confederated together and with other 
persons whose names are as yet unknown to the plaintiffs (and 
whom, when their names shall be discovered, the plaintiffs pray 
leave to add as parties defendants hereto with apt words to charge 
them) to conceal from and deprive the plaintiffs of their said inter- 
ests and estate and rights in said trust property and real estate, 
lands, tenements, rents, profits, personal property, and moneys 
469 and things of value aforesaid. f 
And the plaintiffs further aver, and the fact is, that the said 
defendant, John B. Ward, is now utterly insolvent and pecuniarily 
unable to respond at all to any mere personal judgment which the 
plaintiff- might obtain against him in this action or upon an ac- 
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counting had concerning the said trusts under the decree of this 
court. 

That the said defendant John has no property or estate whatso- 
ever, real, personal, or mixed, except such as he has so fraudulently 
acquired and got control of by said fraudulent actings and doings 
agaizst the plaintiffs as aforesaid. 

That he has never had any business or pursuit whatever since 
the year 1852 in the State of California, nor pretended to do any 
business except such as he pretended to do about the said trust 

property so belonging to the plaintiffs. . 
470 That the said defendant John now gives it out that he is, 

and he represents himself to be, worth more than one-half 
million of dollars; but these plaintiffs aver, and the fact is, that 
said defendant. has no property or money whatever in his possession 
or under his control, except such as is the trust property or the 
fruits of the trust property aforesaid, and really belon ng to these 
plaintiffs or to the cestuis que trust in said several deeds of trust 
aforesaid. 

Plaintiffs aver, on information and belief, that the said defendant, 
John B. Ward, is now fallen into the most intemperate and extrava- 
gaut habits of life; that he habitually expends very large sums of 
money in his personal expenditures; that he is rapidly dissipating 
and making away with the said trust property, which is becomin 
utterly lost to the plaintiffs; that he is threatening to sell the sui 

lands, or such part of them as remain unsold, in open dis- 
471 regard and in violation of plaintiffs’ rights and for his own 

benefit, and the plaintiffs are informed and believe, and they 
charge und aver, that he will sell and dispose of the same unless 
restrained therefrom ; that he is steadily appropriating to himself 
the whole of the rents and profits of all said trust estate; and the 
plaintiffs are informed and do verily believe, and upon such infor- 
mation and belief they aver, that unless the said defendant, John 
B. Ward, shall be, pending this action, removed by this court from 
his trust over their property, that the same will be wholly lost to 
them, and — will thereby be inflicted upon the plaintiffs’ great and 
irreparable injury, loss, and damage. 

at said defendant, John B. Ward, never gave to the plaintifls 

or any of them any security whatever for the faithful performance 
of the said trusts, and is now controlling and possessed of said 

trust estate, and that if he is permitted to remain in 
472 sion or control thereof pending this action the said trust 

estate and all its rents and profits will be wholly lost to the 
plaintiffs. 

And the said plaintiffs aver, upon and according to their infor- 
mation and belief, and they are informed and do believe, that the said 
defendant, John B. Ward, has now in his possession or under his 
immediate control large sums of money in United States gold coin, 
which he has received as the product and proceeds of their said 
properties and of his management and control thereof, but of the 

recise amount or amounts thereof the plaintiffs are not particu- 
arly or in detail advised or informed, and that the said defendant 
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John fraudulently conceals from them all information of the partic- 
ular amount thereof. 
That they are informed and do believe, and upon such in- 
473 formation and belief they do aver, that there is now on de- 
it at the bank and at the banking house of Donohue, 
Kelly & Co., in the said city of San Francisco, and in the hands of 
said Donohue, Kelly & Co., bankers, doing business in said city and 
county of San Francisco, a large sum of money, the particular 
amount whereof they are uninformed, and are therefore unable to 
state with certainty, deposited in the name of the defendant John 
and subject to his check, and which was so deposited by or for the 
said defendant John. . 

That said moneys and the whole thereof being on deposit in the 
hands of said Donohue, Kelly & Co. are in fact the moneys and 
funds of these plaintiffs, and the same — to be paid over to 
them or to the feceiver to be appointed by this court for their bene- 

fit, and the said defendant John will, unless restrained there- 
474 from, withdraw said moneys from the hands of said Dono- 

hue, Kelly & Co.,and appropriate the same to himself, where- 
by the same will be wholly lost to the plaintiffs, and they aver that 
the said defendant John ought to be restrained therefrom. 

That these plaintiffs are informed and believe, and upon such 
information and belief they do aver, that said defendant John has 
now in his possession or under his immediate control other large 
sums of money in United States gold coin, which he has received 
as the product and proceeds of their said properties and of his 
management and control thereof, but of the precise amount or 
amounts thereof the plaintiffs are not particularly or in detail ad- 
vised or informed, and that the said defendant John fraudulentl 
conceals from them all information of the particular amount thereof; 

that they are informed and do believe, and upon such informa- 
475 tion and belief they do aver, that there is now on d it at 

the bank and at the banking house of the “ Hibernia Savings 
and Loan Society,” in the hands of said “Hibernia Savings and 
Loan Society,” bankers, doing business in said city and county of 
San Francisco, a large sum of money, the particular amount whereof 
they are uninformed and are therefore unable to state with certainty, 
deposited in the name of the said defendant John and subject to 
his check, and which was so deposited by or for the said defendant 
John ; that said moneys and the whole thereof so being on deposit 
in the hands of said “ Hibernia Savings and Loan Society” are in 
fact the moneys and funds of these plaintiffs, and the same ought to 
be paid over to them, or to the receiver to be appointed by this court 

for their benefit, and that the said defendant John will, unless 
476 restrnined therefrom, withdraw said moneys from the hands 

of said “ Hibernia Savings and Loan Society,” and appropriate 
the same to himself, whereby the same will be wholly lost to the 
plaintiffs, and they aver that the said defendant John ought to be 
restrained therefrom. 

And the plaintiffs further aver, upon and according to their in- 
formation and delief,and they are informed and do believe, that the 
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said defendant, John B. Ward, has under his control and subject to 
his order divers other large sums of money deposited in the hands 
of divers persons, banks, business houses, or agents of his, and whose 
names and the respective amounts so held by them on deposit, or in 
their hands, are concealed by the defendant John from the knowl- 
edge of plaintiffs, and these plaintiffs are wholly ignorant and unin- 
formed in relation thereto; but they aver, and the fact is, that all 

Buch moneys or sums of money whatsoever, deposited or be- 
477 ing held by whatsoever banks, banking houses, corporations 

or persons, are in truth and in fact only the products, rents, 
sale money, profits, and produce of said trust estate and are wholly 
the property of these plaintiffs and ought to be preserved and held 
under the orders of this court for the purpose of a settlement of the 
matters connected with said trust, and that the said defendant John 
ought to be enjoined from collecting,and said banks, banking firms, 
corporations, and res ought to be enjoined from paying, the 
same over to said defendant John. 

That the plaintiffs are informed and do believe, and upon such 
information and belief they do aver, that one Job C. Davis, one 
Diven, one Townsend, the defendant, Charles H. Cushing, one F. 
Rattee, John Madigan, William Madigan, Baldwin Smalley, Charles 
T. Harrison, Stratton, J. Coppe & Co., and Jesus Maria Estudillo 

have respectively in their possession or under their control 
478 ſor said defendant John, and subject to his order, at the city 

and county of San Francisco, the county of Alameda, and the 
county of Santa Barbara, and at the county of San Luis Obispo, re- 
spectively, divers moneys, effects, goods, wares, merchandise, farming 
utensils, growing crops, provisions, liquors, wines, furniture, bar fix- 
tures, billiard tables and furniture, hogs, cows, dairies, horses, mares, 
colts, buggies, carriages, saddle horses, driving horses, harness, sad- 
dles, whips, blankets, and other personal property, a more particu- 
lar om Bony of which the plaintiffs are unable now to give to the 
court, and all which said moneys and personal property aforesaid 
are really the property of the plaintiffs, and not any part thereof 
in fact the property of said defendant, John B. Ward, and which he 
ought to deliver over to the plaintiffs as being, which they in fact 

are, entirely the pr s, produce, rents, profits, and fruits of 
479 said trust property, and are now il part of the trust property 

concerning which said defendant John ought to account with 
the plaintiffs; and the plaintiffs aver that said defendant John, 
unless restrained therefrom, will in some way dispose of and make 
away with the said moneys and personal property, and the same 
will be thereby wholly lost to them, and that in order to preserve 
the same for the plaintiffs a receiver ought to be — by this 
court to collect, receive and take care of the same. 

That the said defendant John has lately made divers leases and 
agreements with divers persons, respectively (the names of sume of 
whom are unknown to the plaintiffs, and the plaintiffs are therefore 
unable to state them), and among with the following persons, to wit: 
John Matthews, William Sand, Barney Glancing, Charles Harrison, 
Jerry Regan, John Madigan, William Madigan, Frank Sullivan, 
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— n. Gorman F. Ritter, — Baldwin, — Shirley, and 
F. Bowman, whereby he leased and io farm let various 
480 _ portions and parcels of said San Leandro lands, in some in- 
stances having buildings thereon, and from whom there will 
be shortly due divers large sums of money as rents of said lands so 
leased to them respectively, but the particular amount thereof the 
plaintiffs are uninformed and unable to state, and which said 
amounts of money the said defendant John will, unless restrained, 
receive from said tenants and lessees, and will appropriate to his 
own use, whereby the same will be wholly lost to the plaintiffs, 
and that said rents and sums of money lost aforesaid a- e really 
moneys due, or to become due shortly, to the plaintiffs, who ought 
to have the same for themselves, and that said defendant John ought 
not [to] be permitted to collect the same, but a receiver ought to be 
appointed by the court for that purpose. 
And the plaintiffs are informed and verily believe, and 
481 upon such information and belief they aver, that the said de- 
fendant, John B. Ward, has now in his possession and under 
his control, and in that of the defendant, Charles H. Cushing, who 
is his agent, and of his clerks and agents, Jesus Maria Estudillo, 
Charles T. Harrison, and — Diven, divers books, papers, accounts, 
and written evidences and paper writings concerning and relating 
to said trust property in his hands, or lately so, belonging to the 
plaintiffs and in relation to and affecting in various ways the rights 
and interests of the plaintiffs therein, and showing the indebtedness 
of divers third persons, not parties to this suit, to the plaintiffs, and 
which the plaintifis are entitled to examine, and in which they have 
an interest as being, some of them, the accounts or pretended ac- 


counts of the management of their property, and which are neces- 


sary to be in the hands of the court in order that a proper 
482 settlement and adjustment of said trust may be had, but 
which are now concealed and kept from the plaintiffs by the 
contrivance and fraud of the defendant, John B. Ward, and which, 
or portions of which, important to be examined and understood on 
the settlement of said trust, they verily believe the said defendant 
John will destroy, or cause to be destroyed, and which the said de- 
fendant ought to be directed to immediately deliver to a receiver, 
to be appointed herein for the purpose of receiving and preserving 
the same. | 
And the pl’fis aver that they have applied to the said Wm. II. 
Davis and Maria J. Davis, his wife, and to said Jesus Maria Estu- 
dillo to join aud unite with them as pl’ffs in this action, but said 
last-named persons and each of them have refused so to do, where- 
fore they are made deſ is. 5 
And the plaintiffs aver, and the fact is. that repeated application 
has been made upon behalf of the plaintiffs to the defendant, 
183 John B. Ward, for an account of the said trust property re- 
ceived and by him and of his disposition thereof, 
but the said defendant has constantly refused and yet refuses to 
comply with the reasonable requests, and now pretends that he is 
not bound to account with the plaintitis touching the said several 
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matters aforesaid or any of them, and that nothing is due from him 
to the plaintiffs concerning or touching his management of said 
trust property, whereas, in, fact, the plaintiffs aver, and the fact is, 
that if the said defendant John would set forth a true account 
thereof, as he ought to do, it would —— thereby that, in addition 
to the lands so held in trust for the plaintiffs, there is a large sum 
of money, and, as the plaintiffs believe, more than a quarter of a 
million of dollars in gold coin due from the said defendant, John 

B. Ward, to the plaintiffs, and the plaintiffs aver that the said 
484 defendant John, by his said dishonest actions and doings, it 

become unfit to manage or hold the said trust property, and 
that he intends to dissipate and destroy and alienate the same, and 
that he will do so unless restrained by injunction, and that he 
ought to be so restrained therefrom, and that he ought to be removed 
from the said trust, and that some proper person ought to be ap- 
pointed by this honorable court to receive and collect and control 
the said trust property, under the direction of this court pending 
this action. 

Wherefore the said plaintiffs, being remediless at law in the 
premises and only relievable in equity where matters of this sort 
are —— pray that the said defendants may answer the prem- 
ises ; that an account a be taken of all and every the said trust 
property and effects which have [or], but for the wilful neglect or de- 

fault of the defendant, John B. Ward, might have been re- 
485 ceived by him, the said defendant, or by any other person by 

his order or to his use, and also on account of his application 
and appropriation thereof, and that the said defendants may respect- 
fully be decreed to pay to the plaintiffs what shall appear to be due 
from them or either of them upon such accounting; that the de- 
fendant, John B. Ward, may be removed from being any longer the 
trustee of the plaintiff; that in the meantime some proper person 
may be appointed to receive and collect said trust estate and effects, 
and that the defendant, John B. Ward, his agents, servants, and 
employees, may be restrained pending this action by the order and 
injunction of this honorable court from any further interference 
therein or thereabout in any wise. 

That the said several deeds of conveyances aforesaid set forth, 
and which were procured to be made at the instance and by the 

contrivance of the defendant, John B. Ward, may be decreed 
486 to be cancelled and set aside and held for naught, and that 
the plaintiffs may, by the decree of this court, be restored to 
their said respective interests therein according to their said respec- 
tive rights thereto; that the defendant, Francisca La Costa, be de- 
creed to surrender up to the plaintiffs their said premises, and each 
and every part thereof, and that upon the hearing hereof there be 
such other and further or different order, judgment, and decree as to 
equity may seem meet and as the case of the plaintiffs may require, 
and as in duty bound the plaintiffs will ever pray. 
JOHN B. FELTON, 
WILSON & CRITTENDEN, 
PATTERSON, WALLACE & STOW, 


Attorneys for Plaintiffs. 


these affiants. 
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STATE OF CALIFORNIA, po 
County of Alameda, : 


José Antonio Estudillo, Magdalena Estudillo, and her hus- 

487 bands, John Nugent, and Juana M. Estudillo, being duly 
sworn, each for himself and herself, respectively, do depose 

and say, upon oath, that they have heard the foregoing amended 
complaint read and know the contents thereof, and that the same is 
true of their own knowledge, except the matters therein stated on 


their information and belief, and that as to those matters they believe 


‘it to be true. 

That the plaintiffs, José Ramon Estudillo, José Vicente Estudillo, 
and Luis D. Estudillo, are now absent from the county of Alameda 
and the city and * of San Francisco, and not accessible to 
these affiants, and are, therefore, unable to verify this complaint; 
wherefore and for that reason these affiants do verify this complaint 
as well on behalf of said plaintiffs, José Ramon Estudillo, José Vi- 
cente Estudillo, and Luis b. Estudillo, as on behalf of themselves, 


JOSE A. ESTUDILLO. 

MAGDALENA NUGENT. 
7 JOHN NUGENT. 

JUANA M. ESTUDILLO. 


Sworn to and subscribed before me this first day of April, 1869, 


| by José A. Estudillo, Magdalena Nugent, John Nugent, Juana M. 
t 


udillo. 
J. A. AMERMAN, Co. Clerk, 
By A. A. MOORE, Deputy. 


488 “ ExHIRIT A.” 
Trust Deed and Power of Attorney. 
Juana Ma. Estudillo and others to John B. Ward. 


This indenture made this 15th day of December, in the oom one 
thousand eight hundred and fifty-eight, between Juana M. Estudillo, 
José R. Estudillo, José Antonio Estudillo, José Vicente Estudillo, 
José Louis Estudillo, Dolores Estudillo, parties of the first part, and 
John B. Ward, party of the second part. 

Whereas the said parties of the first part are respectively owners 
of and well entitled to certain estates and interests in and to that 
tract of land situate in the township of Eden, county of Alameda, 
and State of California, known as the rancho of San Leandro and 
bounded as follows: northerly by the creek of San Leandro, easterly 

by [the] ranch of Guilermo Castro, common-y called the ranch 
489 ol San Lorenzo, southerly by the creek of San Lorenzo, west- 

erly by the Bay of San Francisco, being the same land granted 
to José — Estudillo by Don Juan B. Alvarado, and are desirous 
of placing the same under the control and management of said party 
of the second part for their benefit in proportion to their respective 
interests — and are also desirous of clothing the party of the 
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second party with full power to act for them and each of them in 
respect to said land, and to all other matters in which they have 
had or now have any interest; and whereas the said land and 
premises are now subject to certain mortgages and incumbrances : 

Now, this indenture witnesseth that the said parties of the first 

rt, for and in consideration of the recited premises and for and 
in consideration of one dollar to them in hand paid by the party of 
the second part, the receipt whereof is hereby acknowledged, have, 

and each of them has, granted, bargained, sold, assigned, 
490 and transferred, and by these presents do grant, bargaing 

sell, assign, and transfer, to the said party of the second part, 2 
his heirs and ussigns, forever, all. and singular their and each of 7 
their right, title, interest, estate, property, possession, claim and de- 7 
mand of, in, to, or out of the said land and premises hereinbefore 
described and every part thereof, and the reservation and reserva- | 
tions, remainder and remainders, rents, issues, and profits thereof, 
with the appurtenances. : 

To have and to hold the same to the said party of the second 
part, his heirs and assigns, forever, in trust, nevertheless, and to, for, 
and upon the several and respective trusts, uses, intents, and pur- 
poses hereinafter mentioned and declared of and concerning the 
same—that is tu say : — 

First. At the discretion of the said party of the second part, and 
in his name to grant, bargain, seil, assign, and convey the same, or 

any part thereof, to any person or persons desirous to purchase 
491 the same; also to pledge the same, or any part thereof, bß 

mortgage or mortgages in his own name; also to lease and 
farm let the same, or any part thereof, in hisown name. 

Second. From and out of the proceeds of sale, morigage or lease, 
or other mode from out of said premises, to pay, satisfy, and dis- 
charge all and every charge incurred by the management of said 
property, and all and every debt or incumbrance or mortgage on 
the same, or any of the estate or interest of said parties of the. 
first part therein. 

Third. Upon the further trust in reference thereto to account to 
the said parties of the first part, and each of them, in proportion to 
their several and respective interests, for all and every sum or sums 
of money received or realized by the said party of the second part 
from any sale or mortgage or lease of said premises, or any part 

thereof, and to pay to the said parties of the first part, respec-. 
492 tively, in proportion to their several estates and interests, all 
sum or sums of money that may be due or owing to them, 
or any of them, from the proceeds of any such sale, mortgage, lease, 
or otherwise howsoever of or from said premises; and, lastly, when- 
ever and as soon as all debts or claims or incumbrances upon the 
interests of said parties of the first part in said premises shall be 
satisfied and discharged, and at the request of said parties of the, 
first part or any of them, respectively, to reconvey to the said parties 
of the first part, their heirs and assigns, all of the estate or interest 
in the same, respectively, hereby conveyed to to the said party of the 
second part that may be then remaining, and it is hereby expressly 
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declared and provided that no person or persons who shall purchase 
or lease from said party of the second part any portion of said prem- 

ises hereby conveyed to him, and that no person or persons 
493 who shall loan or advance any sum or sums of money by 

way of — — on said premises, or any part thereof, to said 
party of the second part, shall be deemed or held in any manner 
responsible for the application by said party of the second part of 
the purchase-money or rents or money loaned or advanced to him 
in accordance with the trust hereby created. 

The said parties of the first part hereby consenting and agreeing 
to look to and hold the said party of the second part alone, and no 
other, under said trust for their respective interests in said moneys, 
and the said parties of the first part jointly and severally do hereby 
make, ordain, authorize and appoint the said party of the second 
part their and each of their true and lawful attorney-in-fact, for 
them and each of them, to ask, demand, sue for, recover, and receive 
all and every sum or sums of money or other thing of and from 

all and any person or persons indebted to them or either. 
491 of them, and to settle up and close all business in which they 

or either of them have any interest and to settle with William 
H. Davis of and concerning all and evesy matter and thing what- 
soever affecting real or personal property, or of what nature or kind 
. soever, at any time heretofore or now existing between said parties 
of the first part, or any of them, and said William H. Davis, and 
relating to or arising out of the estate of the late José Joaquin Estu- 
dillo, or of the executorship or administration of said William H. 
Davis therein, out of any proceedings had or thing done by said 
William H. Davis, alone or jointly witi any other person or persons, 
as attorney-in-fact for said parties of the first part or any of them, 
or on account of or arising out of any and all other matters and 
things whatsoever, and to attribute or refer all matters in difference 

that have arisen or may hereafter arise between the said par- 
495 ties of the first part, or any of them, and said William H. 

Davis, or any other person or persons, and to bring and de- 
fend all and any suit or suits in our, or any of our, names which in 
the opinion of the said party of the second part is for the interest of 
the said parties of the first [part], or any of them, and to sue for 
and recover ion of all and every part of said land and prem- 
ises now held or which may hereafter be held by any person or 
persons against the parties of the first part, or any of them, and for 
and in the names of said parties of the first part, and each of them, 
to contract for an extension of and to extend the time or times of 
payment of any sum or sums of money due or to become due by 
said parties of the first part, or either of them, and whether 
secured or not secured on said premises aforesaid, an for and 
in the names of said parties of the first part, from time 
to time, as in the discretion of the said party of the sec- . 

ond part may be required, to borrow money on the 
496 best terms that may be obtained for the same, and on any of 

the occasions aſoresuid, in the name of said parties of the first 
part, or any of them, notes, bonds, or other securities for the same 
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to give, and from time to time to renew, and for and in the names 
of said parties of the first part, and each of them, all deeds, leases, 
mortgages, notes, bonds, receipts, acknowledgments, orders of refer- 
ence, and other documents whatsoever required in said premises, to 
make, sign, seal, acknowledge, and deliver and renew, and generally 
to do all and every thing which said parties of the first part could 
do if personally present and acting therein, hereby ratifying and 
confirming all and whatsoever the said party of the second part 
shall lawfully do or cause to be done in the premises, as such at- 


torney-in-fact, by virtue of these presents; and the said parties of 


the first part, jointly and severally, have revoked, recalled, 
497 and countermanded, and by these presents do revoke, recall, 
and countermand, and to all intents and pu make null 
and void and of none effect, all and every letter or letters oi attor- 
ney heretofore by said parties of the first 7 or any of them, made 
to said William H. Davis alone, or to said William H. Davis jointl 
or severally with said John B. Ward or any other person, and all 
powers and authorities in said letter or letters contained. 
in testimony whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 
JUANA M. DSTUDILLO. [SEAL.] 


JOSE R. ESTUDILLO. [sea] 
JOSE ANTO. ESTUDILLO. _[seat.] 


JOSE VICENTE ESTUDILLO. fseat. 
LUIS ESTUDILLO. SEAL. 
DOLORES ESTUDILLO. : SEAL. 


STATE OF — ; 
County of Alameda, 


On the sixteenth day of December, A. D. one thousand eight 
498 hundred and fifty-eight, before me, Horace M. Vesey, a county 
recorder in and for said county, personally appeared Louis 
Estudillo, to me personally known to be the individual described in 
and who executed the within instrument, and acknowledged to me 
that he executed the same freely and voluntarily and for the uses 
and purposes therein mentioned. 
In witness whereof I have hereunto set my hand‘and affixed my 
official seal the day and year in this certificate first above written. 
DLsxAl.] H. M. VESEY, 
County Recorder. 


STATE OF CALITrORN IA, 8 
County of Contra Costa, f *: 


On this fifteenth day of December, A. D. one thousand eight 
and fifty-eight, before me, E. F. Weld, a notary public in and for 
said county, eee appeared Juana M. Estudillo, José R. Estu- 

dillo, José Anto. Estadillo, and José Vicente Estudillo, to me 
499 personally known to be the individuals described in and who 
executed the within instrument, and they severally acknowl- 
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edged to me that they executed the same freely and voluntarily and 
ſor the uses and pu therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year first above written. 

Ds AL.] E. F. WELD, 
Notary Public. 

STATE OF CALIFORNIA, \ ae 

County of Alameda, 


On this twelfth day of March, A. D. one thousand eight hundred 
and fifty-nine, before me, Edward S. Chipman, a notary public in 
and for said Alameda county, residing therein, duly commissioned 
and sworn, personally appeared the within-named Dolores Estudillo, 
whose name is subscri to the annexed instrument as a party 

thereto, and personally known to me to be the individual de- 
500 scribed in and who executed the said annexed instrument 
and subscribed her name thereto, and the said Dolores Es- 
tudillo duly acknowledged to me that she executed the same freely 


und voluntarily and for the uses and purposes therein mentioned. 


In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office in the said-county of Alameda, the day and 
year last above written. | 

[SEAL.] EDWARD S. CHIPMAN, 
Notary Public. 


Filed for record, at request of John B. Ward, March 14, 1859, at 
10 o'clock a. m., and recorded March 15, 1859, at 93 o’clock a. m. 
H. M. VESEY, 
County Recorder, 
Per NAT. RENNIE, 
Deputy Recorder. 
STATE OF CALIFORNIA, * 
County of Alameda, f 


I, Isaac A. Amerman, county recorder in and for said county, 

501 do hereby certify the annexed to be a full, true, and correct 

transcript of the record of an instrument as the same is re- 
corded in my Office in book H of deeds, page 694, &e. 

In testimony whereof I have hereunto set my hand and affixed 


my official seal this Ist day of May, A. D. 1868. 


| I. A. AMERMAN, Recorder, 
By T. W. JOSSELYN, 
Deputy Recorder. 


“ExHisitT B.“ 


Juana M. Estudillo to Maria Concepcion A. Ward. 


This indenture, made the twenty-fifth day of March, in the year 
of our Lord one thousand eight hundred and sixty-three, between 
Juana M. Estudillo, of the counties of Alameda and Contra Costa, 

State of California, party of the first part, and Maria Concep- 
502 eion A. Ward, wife of John B. Ward, of said county of Ala- 
meda, party of the second part, witnesseth : 
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That the said party of the first part, for and in consideration of 
the natural love and affection which she, the said party of the first 
part, bears to said party of the second part, has given, granted, bar- 
gained, sold, remised, and quit-claimed, and by these presents does 
give, grant, bargain, sell, remise, convey, and quit-claim, unto the 
said party of the second part, and to her heirs and assigns, forever, 
all the right, title, and interest of the said party of the first part in 
and to that certain tract of land situate in the township of Eden, 
of said county of Alameda, known as the rancho of San Leandro, 
and bounded as follows: Northerly by the creek of the San Lean- 
dro, easterly by the rancho of Guillermo Castro, commonly called 
the ranch of San Lorenzo; southerly by the creek of San Lorenzo, 
and westerly by the Bay of San Francisco, being the same land 

granted to José Joaquin Estudillo by Don Juan B. Alvarado, 
503 Governor of California, together with all and singular the 

temements, hereditaments, any appurtenances thereunto be- 
longing, and the rents, issues, and profits thereof. 

o have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
party of the second party; her heirs and assigns, forever. 

In witness whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 

JUANA M. ESTUDILLO. [seat.] 


Witness: The words “sum of” and “dollars, lawful money of the 
United States of America to — in hand paid, the receipt whereof is 
hereby acknowledged,” erased on the eighth and — lines, and the 
words “ given” and “ given ” inserted in the tenth line before exe- 
cution. 

Witness. A. F. DYER. 

[U. S. rev. stamp 50 cents. ] 


504 Srate or CaLiFoRNia, \ 8 
County of Alameda, 


On this twenty-seventh day of March, A. D. one thousand eight 
hundred and sixty-three, befure me, Benjamin F. Ferris, a notar 
— in and for said Alameda county, personally appeared A. F. 

er, personally known to me to be the same person whose name is 
subscribed to the annexed instrument as a witness thereto, who, 
being by me duly sworn, deposed and said that he resides in Contra 
Costa county; that he was present and saw Juana M. Estudillo, 
known to him to be the same person described in and who executed 
the annexed instrument as a party thereto, sign, seal, and deliver 
the same; and that the said Juana M. Estudillo acknowledged in 
the presence of deponent that she executed the same freely and vol- 
untarily and for the uses and purnoses therein mentioned; and that 

e, the deponent, thereupon subscribed his name as subscrib- 
505 ing witness thereto. 
n witness whereof I have hereunto set my hand and affixed 
my official seal the day.and year in the certificate first above written. 
DLsxal.] B. F. FERRIS, 


Notary Public. 
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Recorded, at request of grantee, March 28th, 1863, at 10} o'clock 


a. m. 
A. M. CHURCH, Recorder, 
By G. E. SMITH, Deputy. 


* 


STATE OF CALIFORNIA, \ ss 
County of Alameda, ; 


I, Isaac A. Amerman, county recorder in and for said county, do 
hereby certify the annexed to be a true, full, and correct transcript 
of the — of an instrument as the same is recorded in my office 
in Book N of deeds, pages 523 and 524. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal this 29th day of May, A. D. 1868. 

LU. S. rev. stamp, 5 cents, cancelled. } 


I. A. AMERMAN, Recorder, 
By J. M. JOSSELYN, Deputy Recorder. 


506 „Exnhrr C.” 


José A. Estudillo to Juana. M. Estudillo. 


This indenture, made this twenty-third day of April, in the year 
one thousand eight hundred and sixty-four, between José Antonio 
Estudillo, of the N Ag Alameda, State of California, party of the 
first part, and Juana M. Estudillo, of the same county and State, 
party of the second part, witnesseth : That the said party of the first 
—_ for and in consideration of the sum of ten thousand dollars, 
awful money of the United States of America, to him in hand paid 
by the said party of the second part at and before the ensealing and 
delivery of these presents, the receipt whereof is hereby acknowl- 
edged, has nted, bargained, sold aliened, remised, released, con- 

veyed, and confirmed, and by these presents does grant, bar- 
507 gain, sell, alien, remise, release, convey, and confirm, unto the 
said party of the second part, and to her heirs and assigns, 
forever, al! his right, title, and interest in and to that certain tract 
of land situate in the county of Alameda, State of California, bounded 
on the southeast by the San Lorenzo creek, and by a line commenc- 
ing on the San Lorenzo creek at the southwesterly corner of land 
now occupied — J. McMurtry ; thence running northerly along said 
westerly line and in the same straight line until reaching the cen- 
tre of the new county road leading from San Leandro to Hay- 
ward’s; thence in a straight line and northeasterly direct t“, a 
point forming the northwesterly corner of the) foundations of 
an old adobe house formerly occupied by the Indian Sylvester, 
now deceased; thence in a straight line northwesterly, passin 
through the centre of the laguna, or small lake, between the hil 
to San Leandro creek; on the north by San Leandro creek; 
508 and the west by the Bay of San Francisco; on the south by 
the San Lorenzo creek, being the land known as the rancho 
San Leandro; and the interest hereby conveyed being the same de- 
rived by the party of the first part as one of the heirs of José Joa- 
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quin Estudillo, deceased, together with all and singular the tene- 
ments, hereditaments, and appurtenances thereunto belonging or 
in any wise appertaining, and the reversions, remainder and re- 
mainders, rents, issues, and profits thereof, and also all the estate, 
right, title, interest, homestead property, possession, claim, and de- 
mand whatsoever, us well in law as in equity, of the said party of 
the first part, of, in, and to the above-described premises and every 
2 and parcel thereof, with the appurtenances, to have and to 
old, all and singular, the above mentioned and described premises, 
together with the appurtenances, unto the said party of the 
509 second part, her heirs and as igus, forever. 

In witness whereof the said party of the first part has here- 

unto set his hand and seal the day and year first above written. 

JOSE A. ESTUDILLO. [sxAl.] 


Signed, sealed, and delivered in the presence of— 
G. E. SMITH. 
[U. S. rev. S. $10.00. J. A. E., April 28d, 1864.] 


STATE OF CALIFORNIA, \ 
County of Alameda, 


On this twenty-third day of April, A. D. one thousand eight hun- 
dred and sixty-four, before me, A. M. Church, county clerk and ez- 
officio clerk of the county court in and for said county, personally 
appeared José A. Estudillo, to me personally known to me to be the 
individual described in and who executed the annexed instrument, 

and acknowledged to me that he executed the same freely 
510 and — and for the uses and purposes therein men- 
tioned. 

In witness whereof I have hereunto set my hand and affixed 
the seal of said court the day and year in this certificate first above 


written. 
[SEAL. ] A. M. CHURCH, Clerk, 
By G. E. SMITH, Deputy. 


Recorded, at request of John B. Ward, April 23d, 1864, at 5 


o’clock p. m. 
A. M. CHURCH, Recorder, 
By G. E. SMITH, Deputy. 
STATE OF CALIFORNIA, 
County of Alameda, jas: 


I, Isaac A. Airerman, county recorder in and for said county, do 
hereby certify the the annexed to be a true, full, and correct tran- 
script of the record of an instrument, as the same is recorded in my 
office, in book Q of deeds, pages 89, 90, & 91. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal this twenty-eighth day of April, A. D. 1868. 

I. A. AMERMAN, Recorder. 
By J. M. JOSSELYN, Dep. Recorder. 
{Internal rev. stamp, 5c. Cancelled April 28, 1868.] 
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511 % EXTBHIMT D.“ 
U. S. rev. stamp, 80e. J. M. E., Aug. 17th, 1864.) 
Juana M. Estudillo to John B. Ward. 


This indenture, made the sixteenth day of August, A. D. one 
thousand eight hundred and sixty-four, between Juana M. Estudillo, 
of the county of Alameda aud State of California, purty of the first 


part, and John B. Ward, of the same county and State, party of the 


second part, witnesseth: 

That the said party of the first part, for and in consideration of 
the sum of eighty thousand dollars, in the current gold coin of the 
United States of America, to her in hand paid by the said party of 
the second part at or before the ensealing and delivery of these 

resents, the receipt whereof is hereby acknowledged, has 
512 granted, bargained and sold, conveyed, and confirmed, and 

y these presents does grant, — — and sell, convey, and 
confirm, unto the said party of the second part, and to his heirs and 
assigns, forever, all the right, title, interest, property, and estate of 
said party of the first part in and to those certain four ranches, 
tracts, and 1 of land bounded and deseribed as follows, to wit: 

First. All that ranch, tract, or piece of land situate, lying, and 
being in the county of Alameda, State of California, bounded and 
described as follows, to wit: On the southeast by the San Lorenzo 
creek and by line commencing on the San Lorenzo creek at the 
southwesterly corner of a tract of land formerly (in the year 1861) 
occupied by J. McMurtry; thence running westerly along said west- 
erly line and in the same straight until reaching the centre of county 

road leading from San Leandro to Wm. Hayward’s; thence 
513 in a straight line and northeasterly direct to a point forming 

the northwesterly corner of the foundation of an old adobe 
house, formerly occupied by the Indian Sy] vestro, long since deceased ; 
thence in a straight line northwesterly, passing through the centre of 
the laguna, or small lake, between the hills, to the San Leandro creek ; 
on thenorth by the San Leandro creek, and on the west by the Bay 
of San Francisco, and on the south by the Sun Lorenzo creek, heing 
the rancho known as the San Leandro rancho, heretofore granted by 
the Mexican government to José Joaquin Estudillo in his lifetime, 
now deceased. , 

Second. The rancho or tract of land situated in the county of 
Santa Barbara, State of California, known as the Guadalupe rancho, 
being the same land which was granted to Diego Olivera and Teo- 
dora Arellones by J. B. Alvarado, Governor of California, on the 
2ist day of March, A. D. 1840, and which was confirmed to said 

Diego Olivera and Teodora Arellones by the board of com- 
514 missioners to ascertain and settle private land claims in the 

State of California on the sixth day of of December, A. D. 
1853, and more particularly described as follows, viz: Commencin 
at the sand hills (meganos), which are at the place called the mout 
of the Arroyoso flaco, and running thence eastward the distance of 
two and one-half (23) leagues to the road which ascends to the Mesa 
de 1 there is a stake; thence running over Llano de 
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Largo in a southerly direction the distance of three (3) leagues to the 
high part of the Sulphur Hills (Lomas de Azufra), to an oak tree, 
the most easily distinguished ; thence running over the same hills 
in a southerly direction the distance of one league and a quarter 
(1}) to the seashore, where there is a morito, and thence running 
over a cafiada the distance of two and one-half 290 leagues to the 

place of beginning, and the same land which is described in 
515 the map or plan of survey of said “ Guadalupe rancho,” made 

by J. E. Terrell in September, A. D. 1860, and now on file in 
the office of the United States surveyor general for California. 

Third. The rancho, a tract of land situate in the county of Santa 
Barbara, State of California, and known as the Cosmolia rancho, 
being the same land which was granted to Antonio Olivera by J. B. 
Alvardo, Governor of California, on the twelfth day of September, 
A. D. 1840, and which was confirmed to said Antonio Olivera by the 
board of commissioners to ascertain and settle private land claims 
in the State of California, on the sixth day of March, A. D. 1835, 
excepting and reserving therefrom that part thereof which was 
conveyed by A. M. Olivera and wife to S. T. Burton on the 29th day 
of September, 1855, said Cosmolio rancho being more particularly 
described in a map or plan of survey thereof made in September, 

A. D. 1860, by J. E. Terrell, and now on file in the office 
516 — the United States surveyor general for the State of Cali- 
ornia. 

Fourth. Rancho, a tract of land situate in the county of Santa 
Barbara, State of California, known as El Cajo or Punta de la 
Concepcion ” rancho, being the same land which was granted to 
Anastacio Carillo by J. B. Alvarado, Governor of California, on the 
10th day of May, A. D. 1837, excepting and reserving therefrom that 

rt thereof which was conveyed — A. Cavillo and wife to Isaac J. 

parks on the 13th day of October, A. D. 1851, said “ El Cajo” or 
Punta de la Concepcion rancho being more particularly described in 
a map or plan of survey made in November, A. D. 1860, by J. E. 
Terrell, and now on file in the office of the United States surveyor 
general for the State of California; together with all and singular 


the tenements, hereditaments, and appurtenances thereunto belong- 


ing or in any wise appertaining, and the reversion and rever- 
sions, remainder and remainders, rents, issues, and profits 
517 thereof, and also all the estate, right, interest, property, pos- 
session, claim, and demand whatsoever, as well in law as in 
equity, of the said party of the first part, of, in, or to the above- 
described premises and every part and parcel thereof, with the ap- 
purtenances : 

To have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
party of second part, his heirs and assigns, forever. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and 1 first above written. 

JUANA M. ESTUDILLO. [seat] 


Signed, sealed, and delivered in the presence of— 
A. M. CHURCH. 
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(The word- “ and known,” in 2d line of description “third ” tract 
interlined before signing. The word “ four,” in 13th line from the 
top of page, interlined before signing.) 


518 Srate or CALIFORNIA, } . 
County of Alameda, , 


On this seventeenth day of August, A. D. one thousand eight 
hundred and sixty-four, before me, A. M. Church, county clerk in 
and for said county, personally appeared James M. Estudillo, per- 
sonally known to me to be the individual described in and who ex- 
ecuted the annexed instrument, and acknowledged to me that he exe- 
cuted the same freely and voluntarily, and for the uses and pur- 
poses therein mentioned. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, the day and year in this certificate first above 
written. 

[SEAL. ] A. M. CHURCH, 
County Clerk. 


Recorded at request of J. B. Ward August 17, A. D. 1867, at 45 


minutes past 4 p. m. 
A. M. CHURCH, Recorder, 
By A. C. CRANE, Deputy. 


519 STATE OF CALIFORNIA, as 5 
County of Alameda, 


I, Isaac A. Amerman, county recorder in and for said county, do 
hereby certify the annexed to be a true, full, and correct transcript 
of the record of an instrument as the same is recorded in my office 
in Book P of Deeds, e 681, &e. 

In testimony whereof I have hereunto set my hand and affixed 
my official — this Ist day of May, A. D. 1868. 
I. A. AMERMAN, Recorder. 
By J. W. JOSSELYN, Deputy Recorder. 


[U. S. rev. stamp, 5 cents, cancelled. ) 


_ “Exarait E.“ 
[U. S. rev. stamp, 50 cents. J. B. W. & M. C. A. W., Jan. 25th, 1865. ] 
John B. Maro and wife to Chas. H. Cushing. 


520 This indenture, made thistwenty-fifth day of January, in the 

year one thousand eight hundred and sixty-five, between John 
B. Ward and Maria Concepcion A. Ward, his wife, of the town of 
San Leandro, county of Alameda, parties of the first part, and Chas. 
H. Cushing, of the same town and county, party of the second part, 
witnesseth : 

That the said party of the first part, for and in consideration of the 
sum of one dollar, lawful money of the United States of America, to 
them in hand paid by the said party of the second part at or before the 
ensealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, have granted, bargained, sold, delivered, remised, re- 
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leased, conveyed, and confirmed, and by these presents do grant, 
—— sell, alien, remise, release, con vey, and confirm. unto the 
said party of the second part, and to his heirs and assigns, forever, 

all that right, title, and interest in and to the rancho of San 
521 Leandro, county of Alameda, which was conveyed by Juano 

M. Estudillo to Maria Concepcion A. Ward by deed dated 
March 25th, 1863, recorded in Book N of Deeds, folio 523, in the 
recorder’s office of suid county of Alameda, together with all and 
singular the tenements, hereditaments, and + german ore thereunto 
belonging or in anywise appertaining, and the reversion and rever- 
sions, remainder and remainders, rents, issues, and profits thereof ; 
and also all the estate, right, title, interest, property, possession, claim, 
and demand whatsover, as well in law as in equity, of the said 
parties of the first part of, in, or to the above-described premises, and 
every part and parcel thereof, with the appurtenances: 

To have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
party of the second part, his heirs and assigns, forever. 

522 In witness whereof the said parties of the first part have 
hereunto set their hands and seals the day and year first above 


written 
JOHN B. WARD. SEAL. 
MARIA CONCEP’N A. WARD. [SEAL. 


Signed, sealed, and delivered in the presence of— 
N. HAMILTON. 
(The words which was on the thirteenth line, before “conveyed,” 
interlined before acknowledgment.) 


StTaTE OF CALIFORNIA, N . 
County of Alameda, 


On the thirtieth day of January, A. D. one thousand eight hun- 
dred and sixty-five, before me, N. Hamilton, county judge of said 
county, personally appeared John B. Ward and Maria Concepcion 
A. Ward, his wife, both personally known to me to be the individ- 
uals described in and who executed the annexed instrument as par- 
ties thereto, and acknowledged to me that they executed the same 

freely and voluntarily, and fur the uses and purposes therein 
523 mentioned; and the said Maria Concepcion A. Ward, wife of 

the said John B. Ward, having been by me first .made ac- 
quainted with the contents of said instrument, acknowledged to me, 
on examination apart from and without the hearing of her husband, 
that she executed the same freely and voluntarily, without fear or 
compulsion, or undue influence by her husband, and that she did 
not wish to retract the execution of the same. 

In witness whereof I have hereunto affixed my hand and caused 
to be affixed the seal of said court, in this county, the day and year 
in this certificate first above written. 


[SEAL. ] N. HAMILTON, 
County Judge. 
Attest: A. M. CHURCH, Clerk, 


By G. E. SMITH, Deputy. 
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Recorded at request of John B. Ward, January 30, 1865, at 11.50 


o clock a. m. 
A. M. CHURCH, Recorder, 
By G. E. SMITH, Deputy. 


524 SraTe or 2 * 
County of Alameda, 5 


I, Isaac A. Amerman, county recorder in and for said county, do 
hereby certify the annexed to be a true, full, and correct copy trans- 
cript of the record of an instrument as the same is recorded in my 
office in Book S of Deeds, 36, &c. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal this 25th day of May, A. D. 1868. 


[U. S. rev. stamp, 5 cents, cancelled. ] 
I. A. AMERMAN, Recorder, 
By J. W. JOSSELYN, 
Deputy Recorder. 


* Exuisit F.“ 
[U. S. rev. stamp, 50c., cancelled Jan. 25, 1865.) 
Charles H. Cushing to John B. Ward. 


525 This indenture, made the 25th day of January, in the year 

one thousand eight hundred and sixty-five, between Chas. H. 
Cushing, of the town of San Leandro, county of Alameda, party of 
the first part, and John B. Ward, of thesame town and county, party of 
thesecond part, witnesseth: That thesaid party of the first part, ſor and 
in consideration of the sum of one dollar, lawful money of the United 
States of America, to him in hand paid by the said party of the 
second part at or before the ensealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, has granted, bargained, 
sold, aliened, remised, released, conveyed, and confirmed, and by 
these presents does grant, bargain, sell, alien, remise, release, convey, 
and confirm unto the said party of the second part, and to his heirs 
and assigns, forever,in and to the right, title, and interest in and to 

the rancho of San Leandro, county of Alameda, conveyed by, 
526 or which was intended to be conveyed by, said John B. Ward 

and Maria Concepcion A. Ward, his wife, to the said party 
hereto of the first part by deed bearing even date, and to be recorded 
simultaneously herewith, together with all and singular the tene- 
ments, hereditaments, and appurtenances thereunto belonging or in 
any wise 2— and the reversion and reversions, remainder 
and remainders, rents, issues, and profits thereof; and also all the 
estate, right, title, interest, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said party of the first 
party of, in, or to the above-described premises, and every part and 
parcel thereof, with the appurtenances; to have and to hold all and 
singular the above-mentioned and described premises, together with 
the appurtenances, unto the said party of the second part, his heirs 


and assigns, forever. 
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In witness whereof the said party of the first part has here- 
527 unto set his hand and seal the day and year first above 


written. 
CHAS. H. CUSHING. [skat.] 


Signed, sealed, and delivered in the presence of— 
G. E. SMITH. 


STATE OF CALIFORNIA, ! * 
County of Alameda, 


On the thirtieth day of January, A. D. one thousand eight hun- 
dred and sixty-five, before me, A. M. Church, county clerk and ez- 
officio clerk of the county court in and for said county, personall 
appeared Chas. H. Cushing, personally known to me to be the indi- 
vidual described in and who executed the annexed instrument, and 
acknowledged to me that he executed the same freely and volun- 
tarily and for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, in this county, the day and year in this certificate 


first above written. 
[seatr..] A. M. CHURCH, Clerk, 


By G. E. SMITH, Deputy. 
528 Recorded at the request of John B. Ward, Jan. 30, 1865, 


11.55 o’clock a. m. 
A. M. CHURCH, Recorder, 
By G. E. SMITH, Deputy. 


STATE OF — 
County of Alameda, 


I, Isaac A. Amerman, county recorder in and for said county, do 
hereby certify the annexed to be a true, full, and correct transcript 
of the record of an instrument as the same is of record in my office 
in Book S of Deeds, pages 38, &c. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal this 25th day of May, A. D. 1868. 

I. A. AMERMAN, Recorder, 
By J. W. JOSSELYN, Dep. Recorder. 


[Internal rev. stamp, 5c., canceled. } 


529 “Exaisit G.“ 
[U. S. rev. stamp, $1.00. J. B. W., Nov. 5th, 1866.) 


John B. Ward et als. to John C. Pelton (in trust). 


This indenture, made the fifth day of November, in the year of 
our Lord eighteen hundred [and] sixty-six, between John B. Ward, 
as trustee for John Nugent and Magdalena Nugent, his wife, and 
Dolores Estudillo, now wife of C. H. Cushing; John B. Ward and 
Concepcion A. Ward, his wife, parties of the first part, and John C. 
Pelton, in trust for Nancy Malvina Pelton, and John C. Pelton, Jr., 


——— »v— * * — 
1 
0 


4 
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arty of the second part, for and in consideration of the sum of six 
— 2 dollars, in the gold coin of the United States of America, to 
them in hand paid by the suid party of the second — at or before the 
ensealing and delivery of these presents, the receipt whereof is hereb 
acknowledged, have granted, bargained, and sold, — 
530 and confirmed, and by these presents do grant, bargain, and 
sell, convey, and confirm unto the said party of the second 
part, and to his heirs and assignees, forever, all that certain — or 
rcel of land situated in the county of Alameda, State of California, 
ing a part of the rancho of San Leandro, beginning at a stake on 
the north side of Callan avenue and where it intersects the westerly 
side of Huff’s twenty-acre tract; thence at right angles along the 
north side of Callan avenue 150 feet ; thence at right angles about 
500 feet to the centre of the San Leandro creek; thence along the 
centre of said creek 153 feet to where it intersects S. Huff’s northwest- 
erly line; thence along said line about 500 feet to the place of be- 
ginning, containing about one acre and a half, more or less, together 
with all and singular the tenements, hereditaments, and appurte- 
nances thereunto belonging, or in any wise appertaining, and 
531 the reversion and reversions, remainder and remainders, rents, 
issues, and profits thereof, and also all ‘the estate, right, title, 
and interest, homestead property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said parties of the first 
part of, in, or to the — premises, and every part and 
parcel thereof, with the appurtenances; to have and to hold all and 
singular the above mentioned and deseribed premises, together with 
the appurtenances, unto the said party of the second part, his heirs, 


and assigns, forever. 


In witness whereof said parties of the first part have hereunto set 
their hands and seals the day and year first above written. 
JOHN B. WARD. SEAL. 
JOHN B. WARD, Trustee. [seat. 
‘CONCEPCION A. WARD. [seat. 


Signed, sealed, and delivered in presence of— 


532 Strate oF CALIFORNIA, N ea 
County of Alameda, 


On this fifth day of November, A. D. one thousand eight hundred 
and sixty-six, before me, G. Estabrook Smith, a notary public in 
and for said county, residing therein, duly commissioned and sworn, 
personally appeared John B. Ward and Concepcion A. Ward, his 
wife, whose names are subscribed to the annexed instrument as par- 
ties thereto, severally known to me to be the same persons described 
in and who executed the within instrument, and they severally duly 
acknowledged to me that they executed the same freely and volun- 
tarily and for the uses and purposes therein mentioned, and the 
said Concepcion A. Ward, wife of the said John B Ward, who is 
personally known to me to be the person whose name is subscribed 
to the annexed instrument as a party thereto, having been by me 
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made acquainted with the contents of such instrument, duly 
533 acknowledged to me, on examination apart from and without 

the hearing of her husband, that she executed the same freely 
and voluntarily, and for the uses and purposes therein mentioned, 
without fear, compulsion, or undue influence of her husband, and 
that she did not wish to retract the execution of the same. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office in said county, the day and year in this 
certificate first above written. | 

[SEAL. ] G. ESTABROOK SMITH, 
Notary Public. 


STATE OF ace 
County of Alameda, 
On this fifth day of November, A. D. one thousand eight hundred 
and sixty-six, before me, G. Estabrook Smith, a notary public in and 
for said Alameda county, duly commissioned and sworn, 
534 personally appeared the within-named John B. Ward, as 
trustee for John Nugent and Magdalena Nugent, his wife, 
and Dolores Estudillo, now wife of C. H. Cushing, whose name is 
subscribed to the annexed instrument as a party thereto, personally 
known to me to be the individuals described in and who executed 
the said annexed instrument, and the said John B. Ward acknowl- 
edged to me that he executed the same freely and voluntarily and 
for the uses and purposes therein mentioned as such trustee as 
aforesaid. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. | 
[SEAL, ] G. ESTABROOK SMITH, 
STATE OF CALIFORNIA, 
County of Alameda, 


I, Isaac A. Amerman, county recorder in and for said 
535 county, do hereby certify the annexed to be a true, full, and 
correct transcript of the record of an instrument, as the same 
is recorded in my office, in Book W of Deeds, page 290, &c. 
In = whereof I have hereunto set my hand and affixed 
my official seal, this 30th day of May, A. D. 1868. 
I. A. AMERMAN, Recorder 
By J. W. JOSSELYN, 
Dep. Recorder. 


[Internal rev. stamp, 5c. Canceled. 
“ Exarsit H.“ 
[U. S. rev. stamp, $5.00. J. B. W. July 27, 1866.] 
John B. Ward et als. to Dolores E. Cushing. Gift. 


This indenture, made the twenty-seventh day of July, in 

536 the year of our Lord one thousand eight hundred and 
sixty-six, between John B. Ward, as trustee for John Nugent 

and Magdelena Nugent, his wife, and Dolores Estudillo, now 
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wife of Charles H. Cushing; John B. Ward and Concepcion A. 
Ward, his wife, of the town of San Leandro, county of Alameda, 
State of California, —_ of the first part, and Dolores Estudillo, 
now wife of Charles H. Cushing, of the town, county, and State afore- 
said, party of the second part, witnesseth : | 

That the said parties of the first part, for and in consideration of 
the love and affection which they, the said parties of the first part, 
hath and beareth unfo Dolores E. Cushing, the said party of the sec- 
ond part, as also for the better support, maintainance, and protection 
of the said party of the second part, hath given, granted, aliened, 
enfeo-fed, and confirmed, and by these presents do give, grant, alien, 

enfeof-, and confirm, unto the said party of the second part 
537 and to her heirs and assigns, forever, all that certain piece or 
parcel of land being and situated in the county of Alameda, 
State of California, being a portion of the rancho of San Leandro, 
bounded and described as follows, viz: Beginning at a stake on the 
southwesterly line (continued) of Watkins street, San Leandro, being 
the easterly corner of fifty acres of land heretofore sold to William 
Cahill ; thence along said Watkins street continued south 271 de- 
, east 15.42 chains to a stake; thence, at right angles and pur- 
allel with said Cahill’s southwesterly line, south degrees, west 
32.42 chains to a stake; thence, parallel with said Watkins street, 
continued north 271 degrees, west 15.42 chains to said Cahill's 
southerly corner; thence along said Cahill’: southeasterly line north 
62} degrees, east 32.42 chains to the * of beginning, containing 
fifty (50) acres, together with all and singular the tenements, 
538 hereditaments, and appurtenances thereunto belonging or in 
any wise appertaining, and the reversion and reversions, re- 
mainder and remainders, rents, issues, and profits thereof, and also 
all the estate, right, title, interest, homestead, property, possession, 
claims, and demand whatsoever, as well in law as in equity, of the 
said parties of the first part, in and to the above-described premises, 
and every part and parcel thereof, with the appurtenances. 

To have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
party of the second part, her heirs and assigns, forever. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

JOHN B. WARD, Trustee. [SE Al. 
CONCEP’N A. WARD. SEAL. 
JOHN B. WARD. SEAL. 


Signed, sealed, and delivered in presence of— 
G. E. SMITH. 


539 Srark or CALIFORNIA, ic 
County of Alameda, 


On this 27th day of July, A. D. one thousand eight hundred and 
sixty-six, before me, G. Estabrook Smith, a notary public in and for 
said Alameda county, duly commissioned and sworn, personally ap- 
peared the ——, John B. Ward, as trustee for John Nugent 
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and Magdalena Nugent, his wife, and Dolores Estudillo (now wife 
of Charles H. Cushing), whose name is subscribed to the annexed 
instrument as a party thereto, personally known to me to be the in- 
dividual described in and who executed the said annexed instrument, 
and said John B. Ward, as trustee, acknowledged to me that he ex- 
ecuted the same freely and voluntarily and for the uses and pur- 
poses therein mentioned as such trustee as aforesaid. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year first above written. 

DsxAL.] G6. ESTABROOK SMITH, 
Notary Public. 


540 SrarE or CALIFORNIA, I at 
County of Alameda, 


On this twenty-seventh day of July, A. D. one thousand eight 
hundred and sixty-six, befure me, G. Estabrook Smith, a notary 
public in and for said county, residing therein, duly commissioned 
and sworn, personally appeared John B. Ward and Concepcion A. 
Ward, his wife, whose names are subscribed to the annexed instru- 
ment as parties thereto, severally personally known to me to be the 
same persons described in and who executed the within instrument, 
and they severally duly acknowledged to me that they executed the 
same freely and voluntarily and for the uses and purposes therein 
mentioned; and the said Conception A. Ward, wife of said John B. 
Ward, who is personally known to me to be the person whose name 
is subscribed to the annexed instrument as a party thereto, having 

been by me made acquainted with the contents of such in- 
541 struments, duly acknowledged, on examination apart from 

and without the hearing of her husband, that she executed 
the same freely and voluntarily and for the uses and purposes therein 
mentioned, without fear or compulsion or undue influence of her 
husband, and that she does not wish to retract the execution of the 
same. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office in said county, the day and year in this 
certificate first above written. 

(seat. ] G. ESTABROOK SMITH. 

Notary Public. 


Recorded, at ween of Richard Tobin, August Ist, 1866, at 55 
oc 


minutes past 7 o clock a. m. 
I. AMERMAN, Recorder, 
By N. W. PALMER, Deputy. 


542 Strate or CALIFORNIA, 
County of Alameda, 


I, Isaac Amerman, county recorder in and for said county, do 
hereby certify the annexed to be a true, full, and correct transcript 
of the record of an instrument, as the same is recorded in my office 
in Book V of Deeds, pages 354, &c. 
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In testimony whereof I have hereunto set my hand and affixed 
my official seal this 25th day of May, A. D. 1868. 
I. A. AMERMAN, Recorder, 
By J. W. JOSELYN, 


Deputy Recorder. 


(Endorsed :) Filed April Ist, 1869. I. A. Amerman, clerk, by A. 
A. Moore, deputy. 


543 (+ Responpent’s ExnInrr 19. 


Action for Foreclosure of Mortgage. 


In the Circuit Court of the Third Judicial District of the County 
of Alameda, State of California. 


HInERNIA SAVINGS AND Loan Soctety, Pl'ff, 


v8. 
Joun B. Warp e al., Def ts. 


The complaint sets forth that John B. Ward and wife borrowed 
$125,000.00 in gold coin on the 11th day of April, A. D. 1866, of 
the plaintiff. fendant John B. Ward gave a prom ssory note for 
the payment of the same, dated the 11th of April, 1866, payable 6 
years after date, bearing interest at the rate of one per cent. per 
month in advance, compounding monthly, and a copy of which is 

annexed to the complaint. 
544 Alleges that John B. Ward und wife gave a mortgage to 
secure the payment of the note on the same day of certain 
lands described in the complaint, viz., San Leandro rancho, except- 
ing part of town of San Leandro (part of block 2, San Leandro), 
Guadalupe rancho, Cosmolia rancho. 

Alleges that defendant-, John B. Ward and wife, Concepcion bor- 
rowed a second sum of 50,000 in gold coin on the 22d day of April, 
1868, and defendant, John B. Ward, gave his note to secure the same, 
with interest at one per cent. per month, compounding monthly, 
and defendants, John B. Ward and wife, gave a mortgage the same 
day to secure the said note of certain lands above described. 

Alleges that defendants promised to pay off all liens, taxes, etc., 
on mortgaged premises, and that if plaintiff paid any of these taxes, 

mortgages, etc., he should be allowed interest on the money 
545 thus advanced, at the rate of two per cent. per month from 

the several dates until paid, and in case of non-payment of 
interest or breach of covenant, [the] principal sum should, at option 
of plaintiff, immediately become due and suit to foreclose be com- 
menced, and 10% counsel fees be allowed. The mortgagors, John 
B. Ward and wife, agreed that if by their default it should be neces- 
sary for plaintiff to bring suit for the recovery for the two mort- 
gages that 5% on the amount due should be allowed for counsel 
fees, whether a decree of foreclosure should be entered or not. 

Mortgagors further agreed in each of their mortgages with plain- 
tiff that in case of a foreclosure a receiver should be appointed by 
the court having jurisdiction of the case, with full powers to collect 
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the rents and profits of the premises until sold under foreclosure, 
and apply such rents for the payment of any deficiency. 
Further alleges that said . were recorded, and that 
546 it still holds said mortgages, and that defendants have failed 
to pay the moneys due — their notes, or any part thereof, 
accruing since the 11th day of November, 1867, and that the entire 
principal sums mentioned in said notes, less $18,094.94, paid on ac- 
count before the 6th day of Feb’y, 1867, are due and unpaid. 
Further alleges that Concepcion A. Ward died leaving a will which 
has been duly admitted to probate, &c. ° 
Further alleges that the interests of the additional defendants 
(enumerated in complaint) are subsequent to plaintiff’s said mort- 
gages. Plaintiff therefore prays the intervention of [the] court, and 
that a receiver be appointed, dc. | 
(Verified by Edward Martin, sec’y of [the] bank, in usual form, 
on the 18 day of February, A. D. 1870. 


(Exuisit A.) 
The first note payable six years after date without grace. 


547 (Exuisit B.) 


The second note upon similar terms as the first. 
Complaint filed February 19th, 1870. 


Demurrers, &c. 


March 3d, 1870, Wm. H. Patterson, attorney for José Antonio 
Estudillo, a defendant herein, demurred to a portion of the com- 
plaint concerning 7, of the rancho San Leandro. 

March 3d, 1870, John Nugent, by said Patterson, his attorney, de- 
murred to the complaint, setting forth twelve different grounds of 
demurrer. 

On the 11th day of March, 1870, Richard Tobin, plaintiff’s attor- 
ney, demurred to José Antonio Estudillo’s defense. 

arch 23d, 1870, Thos. W. Mulford made a separate answer to 
the complaint, by Theodore H. Hittell, his attorney. 

April 20th, 1870, J. M. Estudillo, by J. B. Felton, his attorney, 

‘demurred to the complaint. 
June 29th, 1870, Theodore Le Roy, by John B. Felton, his attor- 
ney, gave notice of motion to set aside the summons and 
548 service thereof on said Le Roy; service of notice admitted 
June 20th, 1870. 

June 20, 1870, order made by Judge McKee extending defendant 
Le Roy’s time to plead until July 5th, 1870. : 

July 5th, 1870, L. S. Robinson, by John B. Felton, filed a de- 
murrer to the complaint. 

October 11th, 1870, it was stipulated between the parties to release 
two certain parcels of land particularly described therein, both par- 
cels being situated in Alameda county. This stipulation was filed 
ae 8th, 1871. 

he suit was dismissed May 20th, 1871; papers, &c., of dismissal 
filed May 29th, 1874. : 
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Statement Showing the Amounts Received to the Oredit of the Judgment 
in Le Roy vs. a. Extudillo & al, and the Amount of the Deficiency. 


Amount found due by decree----..- ..... .--- . $766,577 00 
— —̃ . — 1.500 00 
1879. — 
8 Amount of judgment —— $768,077 00 
April 17. Interest at 7 per ct. per annum from Jan’y 
‘ . deen 68,252 00 
| $836,329 00 
April 17. Amount paid plaintiff by Benjamin H. Brooks, | 
CU cine ——— ⁰ 157,242 42 
8 K ——— $679,086 58 
May 1. Amount paid plaintiff by Robert L. McKee, 
— . 3 474,774 93 
DURING — . $204,311 65 
May 1. Amount acknowledged to have been received 
by plaintiff -......-..-------------.--- 36,797 23 
SE sainintice Tenens sn enepenspieoresntihiitsiiiiia $167,514 42 
550 ReEsPonDENT’s ExhI Ir 21. 


Statement Showing the Amount Received by Theodore Le 4% the Def. 


Judgment in Le Roy vs. Estudillo & al., — the Amount of 
ciency on the Amount Due Him Personally. 


Amount found due by decree $766,577 
— — ů —————ñ— „ 
1879. — — 
Jan'y 10. Amount of pet — - $768,077 
Deduct claim of lawyers $49,000 00 


And interest on 9,000 from 
Oct. 1, 1870, to Jan’y 10, 1879, 
at 1} per cent. per month 60,821 25 


109,821 25 
$658,255 75 

Deduct Le Roy’s commission, which was also 
included in the judgment 11,311 89 


Amount due Le Roy personally (besides his 
— m— . ̃.Ä— 646,943 86 
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1880. 
April 17. Interest at 7 p'r ct. p'r ann. on $646,943.86 


from Jan’y 10, 1879, to April 17, 1880. —. 57,488 
$704,431 86 
April 17. Amount paid Le Roy by B. H. 
Brooks, er 8 $157,242 42 
May 1. Amount paid Le Roy by Rob't 
L. McKee, com missioner. ... . 474,774 93 


May 1. Amount acknowled to have 
been received by Le Roy. 36,797 23 


668,814 58 
Deficiency due to Theodore Le Roy 
personally $35,617 28 


551 RESPONDENT'S EXHIBIT 22. 


San Francisco, December 28, 1876. 
Theodore Le Roy, Esq. 

Drak SIR: Mrs. C. C. Crittenden, assignee of the firm of Wilson 
& Crittenden, for legal services in the suit of Juana M. Estudillo et 
al. vs. John B. Ward e al., 3d dist. court of California, has placed 
said claim in my hands for collection. 

Will you be so kind as to inform me of the particulars of the trust 
assumed by you in regard to said claim, and also as to the steps you 
have taken to enforce the payment thereof. 

Requesting an early answer, I am, with all res =" *.— truly, 


JAS. L. CRI DEN, 
Attorney-at-Law, Rooms 59 & 60, Merchants’ Exchange. 
552 RESPONDENT'S Exuisit 23. 


San Francisco, May 16, 1877. 
Theodore Le Roy, Esq. 


Deak Sin; Will you please be so kind as to explain to me the 
nature of the trust you hold for Mrs. Clara C. Crittenden, widow of 
A. P. Crittenden, Esq., in the matter of the mortgage given to you 
by the members of the Estudillo family. 

The claim of the late firm of Wilson & Crittenden in said matter 
has been assigned to Mrs. Clara C. Crittenden. 


Very respectfully, 
JAMES L. CRITTENDEN, 
Attorney-at-Law, Merchants’ Exchange. 


553 RESPONDENT’s Exuisit 24. 


San Francisco, June 14, 1877. 
Theodore Le Roy, Esq. 

Dear Sin: Your favor of May 18th, 1877, in regard to the trust 
held by you in the Ratudillo matter, has been duly received and. its 
contents noted. 

I herewith enclose a copy of the assignment of the claim of Wil- 
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son & Crittenden —or the successor of that firm, S. M. Wilson—to Mrs. 
C. C. Crittenden, and desire to know whether you acknowledge that 
you are trustee for Mrs. Crittenden. Your letter seems to only admit 
that you are trustee for the firm of Wilson & Crittenden, or of the 
successor of said firm. 7 

The original assignment is in my office and is open to your inspec- 
tion, and can be seen by you at any time. 

Please answer at your earliest convenience. 


Very respectfully, &., 
JAMES L. CRITTENDEN, 
Attorney for Mrs. C. C. Orittenden, 
Merchants’ Exchange, Rooms 59 & 60. 


554 (Copy.) 
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‘San Francisco, May 18, 1877. 
James L. Crittenden, Esq. 

Deak SIR: In reply to your letter of the 16th inst. in reference 
to the deed of trust made to me Oct. 1, 1870, by Juana M. Estudillo 
and others, I beg to state that out of said deed of trugt,the late J. B. 
Felton, Esq., is entitled to the sum of twenty-five thousand dollars; 
S. M. Wilson, Esq. (or the late firm of Wilson & Crittenden), to the 
sum of twelve thousand dollars; W. H. Patterson, Esq., to the sum 
of twelve thousand dollars. These sums are to be paid, principal 
and interest, from the date of said deed, if money or property shall 
then remain for this purpose, as soon as I shall be entirely paid 
whatever amount, including interest, there is or will be due to me. 


Very respectfully LE ROY, TH. 


555 RESPONDENT’s Exuisit 26. 
San Francisco, Nov. 19, 1879. 


Mr. Theodore Le Roy, San Francisco. 

Dear Sir: My client, Mrs. C. C. Crittenden, one of the beneficia- 
ries under the deed of trust executed and delivered to you by Juana 
M. Estudillo and others on the 1st of October, A. D. 1870, desires to 
know how much money you have received as trustee under said 
deed. Will you be sokind as to inform me as to total sum of money 
received by you as such trustee, and what is your estimate of the 
— ue of the property transferred to you by said deed and 
unso 

Please statealso whether you have received or collected any interest 
on the $446,849 mentioned in the said trust deed; and, if so, how 
much, and what amount of interest on said original debt remains 
unpaid. In making these requests I am acting as Mrs. Crittenden’s 
attorney. 

Please reply at your earliest convenience. 

With respect, etc., JAMES L. CRITTENDEN, 
Attorney for Mrs. Clara C. Orittenden. 


P. S.—Mrs. Crittenden is the assignee of Wilson & Crittenden, 
beneficiaries under said trust deed. 
J. L. CRITTENDEN. 
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556 RESPONDENT’s ExRMMITT 27. 
San Francisco, Nov’b’r 28, 1879. 


Mr. Theodore Le Roy, San Francisco. 

Dear Sir: I wrote to you some days since requesting 2 to 
make a statement of moneys received by you as trustee under the 
deed made and executed to you by Juana M. Estudillo and others 
on the Ist of October, 1870, but you ha ve failed to reply. 

I have ascertained from the transcript in the action entitled 
“Theodore Le Roy vs. Juana M. Estudillo et al., now pending on 
appeal in the supreme court of the State of California, that you had 
received as trustee under said deed, on the 15th of April, 1878, the 
sum of four hundred and seventy-seven thousand five hundred and 
nineteen and nineteen one hundredths ($447,519%,) dollars, and 

that you, as such trustee, had collected and received said sums 
557 of money and applied the same to the payment of the interest 

which had accrued on the sum of $446,849, mentioned in 
said deed. 

Mrs. C. C. Crittenden, as assignee of Wilson & Crittenden, bene- 
- ficiaries under said’ trust deed, hereby requests and demands that 

ou immediately pay to her the sum of ten thousand ($10,000) dol- 
ars received by you as trustee for her use, and payable to her as 
such beneficiary, on account of interest on the sum of $12,000, se- 
cured by said deed. 

Unless this demand is complied with before December 2d, 1879, 
suit will be brought against you. An immediate answer is re- 
quested. a 


Respectfully, etc., 
JAMES L. CRITTENDEN, 


As Attorney for Mrs. C. C. Crittenden. 
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San Francisco, June 16, 1877. 
James L. Crittenden, Esq. 


Dear Sir: Your favor of the 14th inst., with copy of S. M. Wil- 


son’s assignment to Mrs. Clara C. Crittenden of the claim of the late 


firm of Wilson & Crittenden against Estudillo & others, has been 

received. I therefore consider Mrs. Crittenden as having succeeded 

to the rights stated in my letter to you of May 18th, 1877, as be- 

longing, to“ S. M. Wilson, Esq., or the late firm of Wilson & Crit- 
nden. 


Very respectfully, LE ROY, TH. 
559 (Copy.) 
RESsPONDENT’s Exuisit 29. 
James L. Crittenden, Esq. 


Deak Sir: When your note of the 19th inst. arrived Mr. Stein- 
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bach, who has —_ of the accounts referred to therein, was absent 
from the city, and did not return until the 27th. I am glad to learn 
from your note of the 28th that his absence did not put you to any 
inconvenience. 

I have not received any money as trustee for the use of Messrs. 
Wilson & Crittenden or of Mrs. C. C. Crittenden, as their assignee, 
nor have I received sufficient inoney from any and all sources to 
pay the amount due to myself for principal and interest. 

am not in any way indebted to Mrs. Crittenden, nor have I in 
my hands any money belonging to her, and I, therefore, decline to 
comply with your request. 
Respectfully, &c., LE ROY, TH. 


560 United States Circuit yor Ninth Circuit, District of Cali- 
ornia. 


G. D. NEwHALL 


v. 
E. J. Le Breton, Administrator of the _ of Theodore Le Roy, 
. , et 


I, L. S. B. om clerk of the circuit court of the United States 
for the district of California, do hereby certify the foregoing five 
hundred and fifty-nine written and four hundred and nine printed 
pages, numbered from 1 to 559 and 1 to 409, respectively, inclusive, 
and numbered, respectively, volume 1 and volume 2, to be a full, 
true, and correct copy of the record and of all proceedings in the 
above and therein entitled cause, and that the same together con- 
stituite the transcript on appeal to the Supreme Court of the United 
States in said cause. 

Attest my hand and seal of said circuit court this 16th day of 
May, A. D. 1883. 

[The Seal of the Circuit Court, District of Cala.) 


L. S. B. SAWYER, Clerk. 


561 In the Supreme Court of the United States. October Term, 
A. D. 1885. 


GeorcE D. NEWHALL 
3 No. 260 
Epwarp J. Le Breton, Administrator of Theodore Le <P aces 
Roy et ¢. 


It is hereby stipulated by and between the parties that the ſollow- 
ing exhibits in the record of this case as made up by the clerk of 
the U. S. circuit court for the ninth circuit and district of California 
* omitted 1 printer in printing said record, viz: 

mplainant’s Exhibit X, being printed transcript of case of Theo- 
dore Le Roy vs. Juana M. Estudillo et al., in 3d judicial district court, 
Alameda county, California, excepting the pleadings, pages 1 to 6, 
inclusive, and pages 56 to 66, inclusive, and excepting report of 
John r reſeree, pages 77 to 82, inelusive, and 8 lines on 
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page 83, and findings of fact and law by John B. Mhoon, referee, 
pages 306 to 309, inclusive, and four lines on page 310, and 
562 judgment of the court, pages 388 to 408, inclusive, 


It is further stipulated and agreed that either party may, 


if he desires, refer to and quote in printed briefs of counsel any part 
of such omitted matter. 
Feb’y 24th, 1886. : 
L. D. McKISICK, 
Att'y for Plaintiff. 
HENRY BEARD, 
Att’y for Plaintiff. 
KRISBURY & BLANDING, 
Att’ys for Respondent. 


[Endorsed :] No. 260. Supreme Court United States, October term, 
A. D. 1885. George D. Newhall vs. Edward J. Le Breton, adminis- 
trator of Theodore Le Roy et al. Stipulation. 

Supreme Court U. S., October term, 1885. No. 260. G. D. New- 
hall, app’t, va. E. J. Le Breton, adm’r, &c. Stipulation of counsel 
omitting portions of record in printing. Office Supreme Court U. 
S. Filed Mar. 10, 1886. James H. McKenney, clerk. 


563 Transcript on Appeal. 
In the Supreme Court of the State of California. 


In the District Court of the Third Judicial District of the State of 
California, in and for the County of Alameda. 


THEODORE LE Rox, Plaintiff, 
v8. 
JuaNA M. EsrupiLLo, Jost Ramon EsruplL Lo, Josk ANTONIO Es- 


tudillo, José Vicente Estudillo, Luis D. Estudillo, Jesus Maria Es- 


tudillo, Magdalena E. Nugent, John Nugent, Defendants. 
Complaint. 


Theodore Le Roy, the plaintiff above named, complains of the 
above-named defendants, and for cause of action avers : 
I. That heretofore, to wit, on the first day of October, A. D. 1870, 
the said defendants, Juana M. Estudillo, José Ramon Estu- 
564 dillo, Jose Antonio Estudillo, José Vicente Estudillo, Luis D. 
Estudillo, Jesus Maria Estudillo, Magdalena E. Nugent, and 
John Nugent, were indebted to the said plaintiff in the sum of four 
hundred and forty-six thousand eight hundred and forty-nine dol- 
lars, in gold coin of the United States, with interest from said date 
until paid, at the rate of one and one-quarter per cent. per month, 
in like gold coin. That on said last named day said last-named de- 
fendants, for the pur of securing the payment of said sum, with 
interest thereon as aforesaid, made, mas 22. acknowledged, and de- 
livered to the plaintiff their certain deed of trust or mortgage, a 
copy whereof is hereto annexed and marked “ Exhibit A,” and 


E 
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5 plaintiff prays may be made and taken as a part of this com- 
„aint. 

a II. Plaintiff further alleges that said instrument, “ Exhibit A,“ 
was by the said defendants, Magdalena E. Nugent and John Nugent, 
duly acknowledged before James G. Carson, a notary public in and 
for the city and ccunty of San Francisco, State of California, in the 
manner and form by law provided, to enable a married woman to 
convey or mortgage her separate estate, and was by the said defend- 
ants, Juana M., Jose Ramon, José Antonio, José Vicente, Luis D., and 
Jesus Maria, duly acknowledged before the said Carson, notary pub- 
lic as aforesaid, and was by the said Carson, notary public as aſore- 
said, duly certified in manner and form as aforesaid, and so as to 
entitle the same to be recorded, and that the same was afterwards, . 
to wit, on the 12th day of October, 1870, recorded in book 59 of 
deeds, page 206 et seq., in the office of the recorder of the county of 
Alameda; and on the 17th day of October, 1870, in book H of deeds, 
page 788 et seq., in the office of the county recorder of Santa Barbara 


county; and on the 7th day of November, 1872, in book D of deeds, 


page 458 et seq., in the office of the county recorder of San Luis 
Obispo county; in which said counties the said mortgaged premises 
then were and now are situated, wheseby the said named defend- 
ants became liable to pay to the said plaintiff the sum of money, 
with interest, in the said deed of trust mentioned, according to the 
terms the terms thereof, and the said premises in the said instru- 
ment described were conveyed to the said plaintiff to secure the due 
payment of the same, together with the costs and charges thereto 

incident, as in the said instrument expressed: that the de- 
565 ſendants have failed to pay the said sum of $446,849, or any 

part thereof, except only as hereinafter set forth, though de- 
mand has been duly made upon the said defendants for the pay- 
ment of the same. 

III. That at divers timessincethe said Ist ~~ of October, 1870, and 
prior to the commencement of this suit, the plaintiff, .— under 
and in pursuance of the power and authority in him vested by the 
said instrument, “ Exhibit A,” has granted, soid, conveyed, and 
leased to divers persons certain portions of the real and personal 
property therein described, and has received and realized therefrom, 
and from the rents and profits of said lands and property, divers 
sums of money, as will more fully and at large appear by reference 
to “ Exhibit B,” hereto annexed, and which plaintiff prays may be 
made and taken as a part of this complaint. 

IV. Plaintiff further alleges that in part payment of a portion of 
und for said sales, conveyances, and lenses he, the said plaintiff, re- 
ceived and took and now holds from certain of said purchasers 
thereof as aforesaid certain notes, mortgages, and other securities 
and evidences of indebtedness, the dates, terms, and amounts of 
which are at length mentioned and described in “ Exhibit C,” hereto 
annexed, and which plaintiff prays may be made and taken as a 
part of this complaint, as, hy reference to said Exhibit C,“ will 


more fully and at large appear. 
v. Plaintiff further alleges that at divers fimes between the said 
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Ist day of October, 1870, and the commencement of this action the 
laintiff, acting under and in pursuance of the power and authority 
in him vested by the said instrument, Exhibit A,” has paid, laid 
out, and expended certain advances, costs, and disbursements in gold 
coin of the United States to certain of said defendants and in and 
about said premises and property described in Exhibit A,” to the 
rsons, for the purposes, in the sums, and at the times mentioned 
in “ Exhibit D,” hereto attached, and which plaintiff prays may be 
made and taken as a part of this complaint, as, by reference to said 
Exhibit D,“ will more fully and at large appear; which said sums, 
with interest thereon from the respective dates of said several ad- 
vances, payments, and disbursements, as in “ Exhibit A” provided, 
are valid and subsisting lien upon said premises and property in 
said “ Exhibit A” described, and upon the securities and evidences 
of indebtedness in Exhibit C ” described; which said seve- 
566 ral sums of interest are more fully and at large set forth in 
“ Exhibit E,” hereto annexed, mo which plaintiff prays may 

be made and taken as a part of this complaint. 

VI. Plaintiff further alleges that under and in pursuance of said 
“Exhibit A” there is now due and owing from said last-above- 
named defendants to him, the said plaintiff, as commissions on sales 
hereinabove mentioned, the sum of 2} per cent. upon the gross 
amounts of said sales, in gold coin of the United States; which said 
commissions now amount to the sum of $4,843.93, and which said 
sum is a valid and subsisting lien upon the property, premises, and 
securities hereinabove described. 

VII. Plaintiff further alleges that he is now the lawful owner and 
holder of said mortgage, “ Exhibit A,” and of all the indebtedness 
secured thereby; that the said mortgage is a valid und subsisting 
lien upon the lands and premises and property of every description 
whatsoever therein described, and upon all and singular the notes, 
mortgages, leases, demands, securities, and evidences of indebtedness 


in said schedules, “ Exhibits A and C,“ mentioned and described, 


and that the said defendants are now indebted to the plaintiff upon 
the said mortgage, “ Exhibit A,” and for the several advances, dis- 
bursements, and commissions made by and accrued to the plaintiff 
thereunder, as more fully appears by said schedule, “ Exhibit D,” 
together with interest thereon, as provided in said “ Exhibit A,” less 
the amount of receipts in “ Exhibit B“ mentioned, in the sum of 


four hundred and forty-six thousand eight hundred and forty-nine’ 


dollars, being the principal amount named in said“ Exhibit A,” and 
in the further sum of eighty-two thousand three hundred and thirty 
dollars, being the amount of the said several advances, expen- 
itures, and disbursements named and set forth in “ Exhibit D” 
aforesaid, together with interest on the said principal sum of four 
hundred and forty-six thousand eight hundred and forty-nine dol- 
lars, at the rate of one and a quarter per cent. per month from the Ist 
day of October, 1870, and at the same rate upon the said several 
sums so as aforesaid advanced, expended, and disbursed from the 
respective dates of advancement, expenditure, and disbursement 
thereof, together with the sum of four thousand eight hundred and 
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forty-three p dollars, as plaintiff’s commissions, now amounting 

in the a te to the sum of six hundred and sixty-five 

567 thousand nine hundred and twenty-nine J, dollars, all in 
ld coin of the United States. 

VIII. Plaintiff further alleges that the sum of three (3) per cen- 
tum, in gold coin of the United States, upon the whole amount of 
principal, advances, and interest found to be due in this action is a 
reasonable and proper counsel fee in and about the commencement 
and prosecution of this action and for the foreclosure of said mort- 
gage, and is justly due and chargeable against the defendants, and 
is a valid and subsisting lien upon the said = and property 
herein described, and upon the whole thereof. 

Plaintiff further avers that under and in pursuance of the powers 
vested in him by said “ Exhibit A,” said plaintiff will, pending this 
action and before the heading thereof, necessarily be compelled to 
advance and disburse other and divers sums of money in and about 
the protection and care of said premises and property in said “ Ex- 
hibit A” mentioned and described ; that plaintiff is ready and will- 
ing and desires to render a full, true, and just account of all ad- 
vances, expenditures, disbursements made and to be made as afore- 
said, and all moneys received as aforesaid, and which may, before 
the heading hereof, be received by him, the said plaintiff, and of all 
and every part of his dealings in the premises, to the end that the 
full, true, and just amount due and owing by the defendants to the 
plaintiff, and secured as aforesaid, may be determined by this honor- 
able court. 

IX. Wherefore the plaintiff prays that the said defendants, Juana 
M. Estudillo, José Ramon Estudillo, José Antonio Estudillo, José 
Vicente Estudillo, Luis D. Estudillo, Jesus Maria Estudillo, Magda- 
lena E. Nugent, and John Nugent, and all persons claiming by, 
through, or under them, or any or either of them, may be barred 
and foreclosed of all right, title, claim, lien, or equity of redemption 
and interest in and to the said premises and property in said “ Ex- 
hibit A” described, and in and to the said notes, mortgages, leases, 
demands, securities, and other indebtedness as hereinbefore described ; 
that upon the hearing of this cause an account —_ be taken by 
and under the direction of this honorable court of all the singular, 
the dealings and transactions aforesaid between said plaintiff and 

defendants, and of all the dealings and transactions thence- 
568 forward and up to the time of the taking of said account, to 

the end that the full, true, and just amount due and owing 
by the defendants to plaintiff, and secured as aforesaid, may be de- 
termined by this honorable court, and that the defendants may be 
decreed to pay unto the plaintiff what shall appear to be justly due 
und owing to him on the taxing of the aforesaid account. 

That the said premises, property, and other securities may be 
decreed to be sold according to law; that out of the proceeds arising 
from such a sale there be paid to said plaintiff the sum of $665,- 


921.59, with interest from the 26th day of September, 1874, at the 


rate of one and one-quarter per cent. per month upon the sum of 
$529,029.75 thereof, being the principal sum named in “ Exhibit A,” 
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and the amount of advances, expenditures, and disbursements made 
by plaintiff subsequent to the filing of this complaint, with interest 
thereon at the same rate from the respective dates of such advances, 
expenditures, and disbursements, together with any other and 
further commissions that may accrue to the plaintiff subsequent to 
the filing of this complaint, and as may appear upon the taking of 
the account as aforesaid; and also the sum of three per cent. upon 
the whole amount of said principal, advances, and interest due as 
aforesaid at the time of such sale as plaintiff’s counsel fees, and also 
all costs of suit, all in gold coin of the United States, so far as the 
amount of moneys properly applicable théreto will pay the said 
principal, interest, advances, commissions, counsel fees, and costs of 
suit, and that the said defendants, Juana M. Estudillo, José Ramon, 
José Antonio, José Vicente, Luis D., Jesus Maria, Magdalena E. 
Nugent, and John Nugent may be adjudged to pay any deficiency 
which may remain after applying all of said money so applicable 
thereto, and that the said plaintiff may have judgment and execu- 
tion against them therefor, and that the said plaintiff may have 
such other and further relief or both in the premises as may be just 


and equitable. 
NEWHALL & CARSON, 
Attorneys for Plaintiff. 
JOHN B. FELTON, 
Of Counsel. 


Complaint duly verified Sept. 26th, 1874, by plaintiff. 


569 „ EXHIBIT A.“ 


This indenture, made the first day of October. A. D. one thousand 
eight hundred a id seventy, between Juana M. Estudillo, José Ramon 
Estudillo, José Antonio Estudillo, José Vicente Estudillo, Luis D. 
Estudillo, Jesus Maria Estudillo, Magdalena E. Nugent, and John 
Nugent, parties of the first part, and Theodore Le Roy, party of the 
second part, witnesseth : 

Whereas the said parties of the first part are indebted to the said 
party of the second part in the sum of four hundred and forty-six 
thousand eight hundred and forty-nine dollors, gold coin of the 
United States, on which said sum the said parties of the first part 


have agreed to pay to the said party of the second part interest at the 


rate of one and one-quarter per cent. per month, payable in like gold 
coin, which said sum has been advanced by the said party of the 


second part to the said parties of the first part on the agreements, . 


understandings, and conditions hereinafter set forth, and in which 
said sum is included the sum of two hundred and eighteen thousand 
three hundred and seventy-two twelve one-hundreths dollars, in gold 
coin, due by one John B. Ward to the Hibernia bank, the payment 
of which the said party of the second part has assumed, at the re- 
quest of the said parties of the first part, and with the understand- 
ing and agreement that said assumption shall be regarded as an ad- 
vance at the date thereof of so —. money by the said party of the 
second part to the said parties of the first part ; j 


— * 
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And whereas the said parties of the seeond part have, by this in- 
strument, conveyed and sold to the said party of the second part, 
his heirs, executors, and assigns, the real estate and personal prop- 
erty hereinafter described, and have agreed with the said party of 
the second part that he shall be clothed with the full powers of own- 
ership of said real estate and personal property until by the sale 
thereof said indebtedness is fully paid, or until the said indebted- 
ness is otherwise fully paid by the said parties of the first part to the 
said party of the second; 

And whereas the said parties of the first part have a that 
the said party of the second part shall have the irrevocable power, 
without recourse to law, to pay and reimburse himself the whole of 
his said indebtedness, principal and interest, out of the sales made 

by him of said real estate and personal Property, and shall 
570 have the full management, control, and disposition of the 

said real and personal estate as if the same belonged to him 
in full ownership: 

Now, therefore, this indenture witnesseth that the said parties of 
the first-part, for and in consideration of the advances made to them 
as above set forth, simultaneously with the execution of this instru- 
ment, have granted, bargained, sold, aliened, remised, releused, con- 
veyed, and confirmed, and by these presents do grant, bargain, sell, 
alien, remise, release, convey, and confirm, unto the said party of 
the second part, and to his heirs and assigns, forever— 

All those certain tracts of land or properties known as the “ rancho 
San Leandro,” in Alameda county, State of California, being the 
same rancho heretofore granted by the Mexican government to José 
Nr Estudillo. 

Also that certain rancho or tract of land situated in the county of 
Santa Barbara,State of California, known asthe “Guadalupe rancho,” 
being the same land which was granted to Diego Olivera and Teo- 
doro Arellanes by the Mexican government. 

Also that certain rancho or tract of land situated in the county of 
Santa Barbara, State of California, and known as the Casmalia 
rancho,” being the same land which was granted to Antonio Olivera 
by the Mexican government. 

Also those certain pieces or parcels of —— and overflowed lands 
situate in the county of Alumeda, State of California, viz: That cer- 
tain piece described in the field-notes of survey No. 208 swamp and 
overflowed lands, Alameda county, containing 129 acres, being 
the same lands conveyed by deed, bearing date May 6th, 1867, made 
and executed by M. A. Bacon to John B. Ward, and by said Ward 
this day conveyed to said parties of the first part. 

Also that certain other piece described in survey No. 223 swamp 
and overflowed lands, containing 207;%; acres, being the same 
lands conveyed by deed, bearing date September 6th, 1867, made 
and executed by D. B. Mann to John B Ward, and by said Ward 
this day conveyed to said parties of the first part, excepting, how- 
ever, out of the above- described, “San Leandro rancho,” and from 
the operation of this deed, the piece or parcel of land described as 
follows: Beginning at the southeast corner of Oscar Lewis’ tract, 
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and on the north side of Ward avenue; thence easterly to the 
571 end of Ward avenue; thence along the east side of the county 

road, heretofore surveyed to the Redwoods; thence to the 
center of San Leandro creek ; thence northerly along the said creek ; 
thence westerly along the center of said creek to the northwest cor- 
ner of Oscar Lewis’ tract; thence along said Lewis’ tract to the place 
of beginning. 

Also all the personal property of every kind and nature in the 
said real estate above described, and all the 3 property of 
whatever kind and nature in the hands of L. L. Robinson, receiver 
in the suit of Juana M. Estudillo e al. vs. John B. Ward e al., in the 
district court of the third judicial district, excepting therefrom cer- 
tain personal property belonging to Charles H. Cushing and wife, 
enumerated in the answer of said-Cushing and wife in said action. 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in any wise appertaining, and 
the reversion and reversions, remainder and remainders, rents, issues, 
and profits thereof, and also all the estate, right, title, interest, prop- 
erty, possession, claim, and demand whatsoever, as well in law as in 
equity, of the said parties of the first [part] of, in, or to the above- 
described premises, and every part and parcel thereof, with the ap- 
purtenances. 

To have and to hold all and singular the above-mentioned and 
described premises, less the portion thereof expressly hereinabove 
excepted, unto the said party of the second part, his heirs and assigns, 
forever, upon and for the purpose of executing the following trusts, 
to wit: : 

First. To keep insured to a reasonable amount against loss by fire 
all buildings and improvemeuts on said premises if the said party 
of the second part shall deem best. 

b Second. To pay all taxes imposed thereon and all assessments and 
iens. 

Third. To sell the same, or any parts or parcels thereof, for cash, 
or for part cash and on credit, at public or private sale, with or 
without notice to the said parties of the first part, it being under- 
stood that said Le Roy may sell, discount, and dispose of all or any 
notes, mortgages, or securities taken for deferred payments at his 
discretion, also to lease the same in parcels or as a whole. 

Fourth. To pay off the said fies: ar le hereinabove specified, 
with the interest thereon, and all sums which may hereafter be ad- 

vanced by the said party of the second part to the said parties 
572 of the first part, or any or either of them, or at the request of 

any or either of them; also all taxes, liens, or other incum- 
brances, costs of lawsuits and counsel fees, and other expenses of 
litigation spent in and about the protection of the title of the said 
property, it being understood that all advances made by the said 
party of the second part to the said parties of the first part, or any 
or either of them, shall bear interest from the date of the advance 
at the rate of one and one-quarter per cent. per month. 

Fifth. To retain as commissions two and one-half per cent. on 
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the gross amounts of all sales made by the said party of the second 


art. 

: Sixth. After all of the above payments, expenditures, and ad- 
vances, with interest as above provided, shall be paid, then said Le 
Roy shall reconvey to the grantors above named, in proportion to 
their repective interests, as claimed to be held by them immediately 
prior to the execution hereof, and shall account to them and pay 
over to them all surplus moneys received from sales, and transfer to 
them all securities for deferred payments. 

Seventh. This trust may be terminated as to all unsold portions 
of said property, and said parties of the first part shall be entitled 
to a reconveyance on payments of all the sums of money herein- 
before provided to be paid; and said parties of the first part may 
make payment of the whole or any part of said indebtedness at any 
time. 

Eighth. The said party of the said second part shall receive com- 
missions on sales at the rate of two and one-half per centum on the 
dollar, such commissions, however, not to be deducted or charged 
until all payments above mentioned are made. 

Ninth. The trust hereby created is a continuing and subsisting 
trust until the whole of the indebtednesss herein above specified is 
paid, and it shall not be necessary for tha said party of the second 

art to bring any suit on said indebtedness to stop the statute of 
imitations from running. It is also understood and agreed between 
the parties hereto that a release this day made to John B. Ward, 
Sophia Juana Ward, and John Francis Ward and Charles H. Cush- 
ing and Dolores, his wife, of three hundred acres of land in the 
San Leandro ranch was made with the full consent and at the re- 
quest of the pasties of the first part. 
It is also understood that the said Juana M. Estudillo may 
573 have the right to cause the building and block now oc- 
cupied by her as a residence to be reconveyed to her by the 
said Le Roy on the payment by her to him of the sum of eight 
thousand one hundred dollars in gold coin, with interest at the rate 
of one and one-quarter per cent. per month in gold coin. This pro- 
vision, however, is not to change in any respect the powers of the 
said Le Roy hereinabove given. 

It is further understood that the said Le Roy shall have the right 
out of the proceeds of said yr te as aforesaid to pay any sum 
that may be awarded to L. L. Robinson by the court of the third 
judicial district for services as receiver in the action of Juana M. 

tudillo et al. vs. John B. Ward et als., after paying the indebtness 
hereinabove specified. | 

It is further understood that a certain deed, made and executed 
by John B. Ward, Juana Sophia Ward, John Francis Ward, Charles 
H. Cushing, and Dolores Cushing and Juana M. Estudillo, was 
made with the ſull consent of the said parties of the first, and that 
the interest so conveyed is vested in the said Le Roy by this indent- 
ure. 

It is further understood that the said Le Roy, in executing the 
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trusts aforesaid, shall only be responsible for acts of bad faith by 
him committed. 

It is further understood that the said Le Roy will not sell the two 
blocks of land and the house constituting the residence of the said 
Juana M. Estudillo until he shall have sold all the other property 
conveyed to him in this instrument. 

In witness whereof the said parties of the first part have here- 
unto set their hands and seals the — year first above written. 


JUANA M. ESTUDILLO. [SEAL. ] 
JOSE R. ESTUDILLO. [SEAL. ] 
JOSE A. ESTUDILLO. [sear] - 
JOSE VICENTE ESTUDILLO. SEAIL.] ° 
LOUIS D. ESTUDILLO. SEAI.. 
JESUS MARIA ESTUDILLO. SEAL. 
MAGDALENA ESTUDILLO NUGENT. [seat] 
J. M. NUGENT. SEAL. 


Signed, sealed, and delivered in presence of— 
JAMES G. CARSON. 


Endorsed : Complaint on foreclosure. Filed Sept. 26, 1874. 


574 Answer. 
(Title of court and cause.) 


Defendants, answering plaintiff’s complaint, admit that on the Ist 
day of October, 1870, they were indebted to plaintiff in a large sum 
of money, which it is believed on said day to have amounted to the 
sum first stated in the complaint, to wit, 849; but of the pre- 
cise amount thereof these defendants are ignorant, and therefore 
deny, upon and according to their information and belief, that the 
same did amount to said last-named sum on said day. 

Admit the execution and delivery of a mortgage or deed of trust 
mentioned in the complaint, but whether or not a true copy thereof 
is annexed to the complaint these defendants are ignorant, and 
therefore deny that the same is a true copy. 

Deny that the Court-house Square, or block so called, situate in 
the vil of San Leandro, is or ever was embraced in said mort- 


Admit that at divers times since the date of said mortgage 
the plaintiff did advance to and pay out for these defendants vari- 
ous sums of money, but the date of such advances and the amounts 
thereof respectively these defendants are ignorant, and therefore 
deny, — and according to their information and belief, that plain- 
tiff, in the aggregate, advanced and paid out the sums, or any con- 
siderable proportion of the sums, mentioned in the schedule annexed 
to the complaint and headed “ Exhibit D.” 

Aver, upon and according to their information and belief, that 
plaintiff, since the date of said mo and deed of trust, has re- 
ceived large sums of money for principal and interest on the sales of 
subdivisions of the lands described in the said mortgage and deed 


1876.) 
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of trust, to wit, the sum of $——, and also has received from the 


aales of personal property in the hands of him, the said plaintiff, 


belonging to these defendants, other large sums of money, to wit, 


Aver, upon and according to their information and belief, that 
plaintiff, with intent to prevent defendants from receiving the full 
value thereof, sold and conveyed parcels of said land at prices far 
below the value thereof, whereby these defendants were — 
and sustained loss to a large amount, to wit, the sum of $100, 

or thereabouts. 
575 That, as defendants are informed and believe, and there- 

fore aver, the plaintiff, with intent to have an accumulation 
of interest upon said note and mortgage, willfully refused to make 
sales of portions of said land, more especially of portions of the 
Guadalupe rancho, when he had opportunities so to do at fair prices, 
whereby defendants suffered loss and damage to the amount of 
$50,000, or thereabouts. | 

Aver that the provision of said mortgage providing for the allow- 
ance to plaintiff of two and one-half per cent. commission is unrea- 
sonable, unconscionable, and against equity. |, 

Aver that said plaintiff, by the injudicious and improper manner 
of . sales of portions of said lands, without regard to the 
effect on the value of the surrounding and adjacent portions thereto, 
has rendered such adjacent portions comparatively worth less and 
— to defendant’s damage in the sum of $150,000, or there- 
abouts. 

Wherefure these defendants pray that an accounting be had of the 
dealings between plaintiff and defendants arising out of said mort- 
gage and deed of trust, and that in such accounting the plaintiff be 
charged with all and singular the moneys received by him from 
sales of property and leases thereof mentioned in the answer, and 
for the damages sustained by defendants in consequence of the bad 
management, wrongs, and injuries herein averred. 

JOHN NUGENT, 
Att for Defendants. 
WM. H. PA Ore 


Duly verified August 31, 1876, by John Nugent. 


(Endorsed :). Due service hereof admitted this 3Ist day of August, 
A. D. 1876. John B. Felton, plaintiff’s attorney. (Filed Sept. Ist, 


Amended Ansier. 
576 (Title of court and cause.) 


2 come the defendants for amended answer to plaintiff’s com- 
plaint: 

First. Admit that on the 1st day of October, 1870, they were in- 
debted to plaintiff in a large sum of money which it is believed on 
said day to have amounted to the sum first stated in the complaint, 


4 ö 4 it es ri 
* . 


204 G. D. NEWHALL vs. E. J. LE BRETON, 40., ET AL. 


to wit, $446,849 ; but the precise amount thereof these defendants 
are ignorant, and therefore deny, upon and according to their infor- 
mation and belief, that the same did amount to said last-named sum 
on said day. 

Admit the execution and delivery of a mortgage or deed of trust, 


mentioned in the complaint, but whether or not a true copy thereof 


is annexed to the complaint these defendants are ignorant, and 
therefore deny that the same is a true copy. 

Deny that the Court-house Square, or block so called, situate 
in the village of San Leandro, is, or ever was, embraced in said 
mo 

Admit that at divers times since the date of said mortgage the 
_ plaintiff did advance to and pay out for these defendants various 

sums of money, but the date of such advances, and the amounts 
thereof respectively, these defendants are ignorant, and therefore 
deny, upon and according to their information and belief, that plain- 
tiff, in the aggregate, advanced and paid out the sums, or any con- 
siderable portion of the sums, mentioned in the schedule annexed to 
the complaint, and headed “ Exhibit D.” 

Aver, upon und according to their information and belief, that 
plaintiff, with intent to prevent defendants from receiving the full 
value thereof, sold and conveyed parcels of said land at prices far 
below the value thereof, whereby these defendants were damaged 
and sustained loss to a large amount, to wit, the sum of $100,000 or 
thereabouts. 

That, as defendants are informed and believe, and therefore aver, 
the plaintiff, with intent to have an accumulation of interest upon 
said note and mortgage, willfully refused to make sales of portions 
of said land, more especially of portions of the Guadaloupe rancho, 
when he had opportunities so to do at fair prices, whereby de- 
fendants suffered loss and damage to the amount of $50,000 or 

thereabouts. 


577 Aver that the provisions of said mor fe providing for 
a 


the allowance to plaintiff of two and one-half per cent. com- 
missions is unreasonable, unconscionable, and against equity. 

Aver that said plaintiff, by the injudicious and improper manner 
of making sales of portions of said lands, without regard to the ef- 
fect on the value of the surrounding and adjacent portions thereto, 
has rendered such adjacent portions comparatively worthless and 


unsalable, to defendants’ damage in the sum of $150,000 or 


thereabouts. 

Second. The defendants, for further and separate answer, and by 
way of counter-claim, and for the purpose of obtaining affirmative 
relief against the plaintiff, allege : 

That since the execution of the deed of trust mentioned in the 
complaint tue plaintiff has received from rents, profits, and sales of 
the portions of the premises in said mortgage and deed of trust de- 
scribed a large sum of money, and, as defendants verily believe, and 
upon such information and belief aver, an amount largely exceed- 
ing that claimed to be due to said plaintiff by said defendants under 
the terms of said mortgage and deed of trust, and that upon a fair 


eee 
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accounting said plaintiff will be found indebted to these defendants. 

That the plaintiff, notwithstanding he has received the entire 
amount due him under said mortgage and deed of trust, is now 
threatening, and will, unless restrained by an order of this honor- 
able court, sell said premises and property so described in said com- 
plaint, to the great damage of defendant. : 

Wherefore these defendants pray that an account be had of all 
the dealings between plaintiff and defendants arising out of said 
mortgage and deed of trust. 

That in such accounting the plaintiff be charged with all and 
singular the moneys received by him for the sales of property and 
leases thereof mentioned in this answer and the damages sustained 
by defendants in consequence of the bad management, wrongs, and 
injuries therein . 

That upon such accounting being had it be decreed by this court 
that said plaintiff has been fully paid all moneys all to be due 
him under said mortgage and deed of trust, and the defendants be 
declared the owners of all the real and personal property in said 

complaint described. 
578 That the plaintiff be decreed to execute and deliver to the 
defendants a good and sufficient deed. and conveyance of all 
the real estate and personal property in said complaint described, 
and that, until said accounting be had, that the plaintiff be enjoined 
and restrained from 1 any sale, transfer, or other disposition of 
said property in said complaint described, or any part thereof. 
And for such other and further relief as may be just and equit- 


able. 
WM. H. PATTERSON, - 
Att'y for Def to. 
Duly verified by John Nugent, Dec. 18, 1876. 
Endorsed: Filed Jan. 2, 1877. 


(Title of court and cause.) 
Substitution of Attorney for Defendants. 


To William H. Patterson, Esq. 

Sir: The undersigned, Juana M. Estudillo, José Ramon Estudillo, 
José Antonio Estudillo, José Vicente Estudillo, Luis D. Estudillo, 
and Jesus Maria Estudillo, defendants above named, and for whom 
you have appeared and answered, conceiving that our interests are 
now op to the said Magdalena E. Nugent and John Nugent, 
and that you cannot properly and consistently represent these con- 
flicting interests, and especially conceiving and believing that the 
sale negotiated by plaintiff of the lands embraced in said mortgage, 
is one which our interests requires to be consummated, do therefore 
respectfully request that you will consent to substitute for yourself 
A. M. Crane, Esq., as our attorney in the above-entitled action. 

This request is made with the utmost respect to yourself, and is 
asked only on the ground above stated, i. e., that our interests, as we 
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conceive them, are in conflict with said Nugent and wife, whose 
interests you may still continue to represent. 
Dated San Francisco, January 17th, 1877. 
JUANA M. ESTUDILLO. 
JOSE RAMON ESTUDILLO, 
Per JUANA M. ESTUDILLO. 
JOSE VICENTE ESTUDILLO, 
Per JUANA M. ESTUDILLO. 
LUIS D. ESTUDILLO, 
Per JUANA M. ESTUDILLO. 
J. M. ESTUDILLO. 
JOSE A. ESTUDILLO. 


579 I hereby substitute, pursuant to the above request, A. M. 
Crane, Esq., as attorney for the signers above in the above- 
entitled action, and request said substitution to be entered on record. 


January 17th, 1877. 
WM. H. PATTERSON, 
Attorney for said Plaintiffs. 


Endorsed: Filed January 27, 1877. 
(Title of court and cause.) | 
Replication of Plaintiff to Cross-Complaint of Defendants. 


Now comes the plaintiff, and, for replication to the answer or 
counter-claim of defendants— 


Admits that since the execution of the deed of trust mentioned 
in the complaint the plaintiff has received from rents and sales of 
portions of the premises in said mortgage and deed of trust described 
a large sum of — but denies that the amount thereof exceeds 
the sum due by the defendants ‘o the plaintiffs under the terms of 
the mortgage and deed of trust, and denies that upon a fair account- 
ing this plaintiff will be found indebted to said defendants; and 
avers, on the contrary, that the sum due by the defendants to the 
plaintiff under the terms of said mortgage and deed of trust far 
exceeds the amount of money received by the plaintiff since the 
execution of said mortgage and deed of trust, and that upon a fair 
accounting the said defendants will be found indebted to this plain- 
tiff in a large amount of money; and avers that the amount of 
indebtedness of said defendants to this plaintiff on the tenth day of 
April, 1877, is six hundred and seventy thousand seven hundred 
and twenty-eight dollars and fifteen cents ($670,728.15), in gold coin 
of the United States, exclusive of plaintiff’s commission on sales of 
amounts due by plaintiff for legal and other services, and of other 
amounts of money which this plaintiff will be called upon to ex- 
pend under the terms of said mortgage and deed of trust; that this 
will more fully appear upon the examination of the statements of 
account made to September 26th, 1874, and attached to the com- 
plaint herein of the statement of account made to January 15th, 
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1877, and filed in this cause, and of the statements of account made 

to April 19th, 1877, and annexed hereto. 
: JOHN B. FELTON, * 

Plaintiff’s Attorney. 


580 Report of Referee. 
(Title of court and cause.) 


I, the undersigned, to whom it was referred, among other things, 
to take and state the account between the —— and deſendants, 
— — that I have been attended upon said reference by the plain- 
tiff and his counsel, B. S. Brooks, Esq.,and by George F. Sharp, Esq., 
of counsel for John Nugent and wife, and A. M. Crane, Esq., of coun- 
sel for the other defendants; that the plaintiff has produced be- 
fore me his accounts, with proper vouchers for the charges contained 
therein, and the books of account kept by him, which appear to 
have been correctly and truly kept by him, and he has also pro- 
duced before me such maps, schedules, and other documents as I 
have from time to time required; and I have also received evidence, 
both real and documentary, introduced by the Several parties, and 
heard the arguments of each of the counsel above mentioned, and I 
have. taken and stated the said account and the same appears in 
— the schedules which are hereto annexed and made part 
rereof. ee : ' 

I find that at no time have the receipts been equal to the interest 
due at the time of such receipts, and as the interest does not com- 
pound there is no necessity of making any rests in the account, and 
none have been made. 

In the trust deed, a copy of which is annexed to the complaint, 
Exhibit A, the amount of the indebtedness acknowledged to be due 
from the defendants to the = is four hundred and forty-six 
thousand eight hundred and forty-nine dollars, but an error of one 
hundred and forty-nine dollars and eighty-six cents occurred in the 
computation of the amount due to the Hibernia Bank, payment of 
which was assumed by the plaintiff, and is included in the afore- 
said amount; and the plaintiff has in his accounts credited the de- 
fendants with the amount of said error, so that the true amount due 
from the defendants to plaintiff at the date of the said trust deed 
was four hundred and forty-six thousand six hundred and ninety- 
nine dollars and fourteen cents. 

In this amount is included the sum of forty-nine thousand dol- 
lars due from the defendants to certain other creditors for legal ser- 
vices, which sum was not paid by the plaintiff, but was intended to 

de secured in this way for the benefit of the said creditors. 

581 In the schedule annexed marked Plaintiff’s Exhibit C is 

contained a statement of the advances and disbursements 
made by Theodore Le Roy after October Ist, 1870 (the date of said 
trust deed), for account of the defendants under and by virtue of the 
said deed of trust up to the 10th of April, 1877 and in the sched- 
ule annexed marked Plaintiff’s Exhibit D is contained a continua- 
tion of said account to August 25, 1877, and in the schedule an- 
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nexed marked Plaintiff’s Exhibit D 2 is contained a continuation 
of said account to October 19, 1877, and in the schedule annexed 
marked Plaintiff’s Exhibit D 3 is contained a continuation of the 
said account to the date hereof. 

Plaintiff’s Exhibit C, up to page 12, inclusive, being a counter- 
part of a similar account annexed to the complaint, and shows that 
account up to that time, and the pages of said Exhibit © from 13 to 
24, inclusive, being a continuation of said account to January 15, 
1877, and being a counterpart of an account filed with the clerk of 
the court February 23d, 1877, prior to the order of reference, and 
the remaining two pages, 25 and 26, being the continuation of said 
account up to the 10th of April, 1877, being the counterpart of an 
account filed on the 12th of April, 1877, with the clerk of this court; 
also before the reference and Exhibits D, D2, and D 3, being con- 
tinuations of the same account rendered during the reference. 

That the schedule hereto annexed, marked Plaintiff’s Exhibit E, 
contains a true statement of of the calculation of interest on the ad- 
vances and disbursements made by the plaintiff after October Ist, 
1870, to September 24, 1874, calculated on such items separatel 
from the date of the disbursements. Continuations of the said on 
culations of interest were filed with the clerk of this court on the 
23d of February, 1877, to January 15, 1877, and 12th of April, 1877, 
to April 10, 1877, and are now on file and are correct calculations 
of interest to those dates respectively; the schedules annexed, marked 
Plaintiff’s Exhibits G, G 2, and G 3, are true continuations of the 
calculations of interest up to August 25, 1877, Oct. 19, 1877, and 
April 15, 1878, respectively. 

That the commissions due to the plaintiff on the aggregate amount 
of sales of real and personal property made by the 4 aintiff from 

October 1st, 1870, to the date hereof, four hundred and fiſty- 
582 two thousand four hundred and seventy-five dollars and 

ninety-five cents, at two and one-half per cent., the rate fixed 
by the trust deed, is eleven thousand three hundred and eleven dol- 
lars and eighty-nine cents. 

The schedule hereto annexed, marked Plaintiff’s Exhibit B, con- 
tains a true statement of the several sums of money received by 
plaintiff under the deed of trust for the account of the defendants 
up to the 26th of September, 1874, and is the counterpart of Ex- 
hibit B, annexed to plaintiff’s complaint. 

The schedule hereto annexed, marked “Plaintiff’s Exhibits F F 1, 
0 2, _ F 3,” contain continuations of said account up to the date 

ereof. 

The plaintiff in his account eredited himself with certain com- 
missions paid by him to persons employed by him to effect sales 
and with interest upon these payments. I have disallowed these 

yments. The schedule hereto annexed, marked “ Plaintiff’s Ex- 

ibit S,” contains a true statement of the said charges and the in- 
terest thereon, and I have charged these amounts against him in 
the final account. 

The plaintiff availed himself of his right to take to his own ac- 
count and use certain of the notes and mortgages and other claims, 
and has charged himself in the account with the amounts thereof, 


. D. NEWHALL vs. k. J. LE BRETON, 4C., ET AL. 200 


with the interest added up to the date hereof. The.schedule hereto 
annexed, marked “ Plaintiff’s Exhibit T,” is a true statement of the 
several debts and claims so taken to the account of plaintiff and the 
interest on each. 

The schedules hereto annexed and made part hereof, marked 
“Plaintiff’s Exhibit L and L 2,” “ Plaintiff’s Exhibit M,” and 
“ Plaintiff’s Exhibit N,“ contain a true statement of the sales made 
by the plaintiff under said deed of trust, showing the date of sale, 
the property sold, the price, and the mode and time of payment, 
and the security given for deferred payments, and the payments 
which have been made up to the date when said accounts were pre- 
sented. No further sales have been made, but some payments have 
been made, all of which appear in the account of receipts, “ Plain- 
tiff’s Exhibit F 3.” 

The final account, hereto annexed and made a part hereof, con- 
tains a general statement of the account to date, showing a balance 

due from the defendants to the plaintiff of seven hundred 
583 and two thousand six hundred and twenty-three dollars and 

sixty-six cents, pavable, with interest, at one and a quarter 
per cent. per month in gold coin of the United States. 

All of. which is res lly submitted. 

Dated April 15th, 1878. JOHN. B. MHOON, Referee. 


Final Account of Theodore Le with Juana M. Estudillo and Others 
from Oct. 1, 1870, to April 15, 1878. 


Debits. 
1870, Oct. 1. Toindebtedness of Juana M. Estudillo et al 
to Theodore Le Roy . 8444, 609 14 
1874, Sept. 26. To advances and disbursements of Th. Le 
Roy to date. * --- $82,390 61 
1877, Jan. 15. To do. do. do. 89,919 44 
% Apr. 10. To do. do. do. 2,391 26 
‘“ Aug. 25. To do. do. do. 6,192 20 
„% Oct. 19. To do. do. do. 993 10 
1878, Apr. 15. To do. do. do. 5,087 08 
$135,868 69 
Less amount of commission charged, dis- 
allowed by reſere ...- ...-...-. 8,857 91 
— — 192,505 78 
1878, Apr. 15. To interest on $446,699.14 to date. $505,142 12 
1874, Sept. 24. To interest on $82,330.61 to date 28, 282 95 
1878, Apr. 15. To do. do. do. 48,875 56 
1877, Jan. 15. To interest on $39,919.44 to date 46,871 20 
1878, Apr. 15. To do. do. R 7,484 81 
1877, Apr. 10. To interest on $2,891.26 to date 37 20 
1878, Apr. 15. To do. do. 1 863 63 
1877, Aug. 25. To interest on $5,192.20 to, date 200 78 
. 1878, Apr. 16. To do. do. GR — 497 57 
1877, Oct. 19. To interest on $993.10 to date 10 19 
1878, Apr. 15. To do. do. eee 72 82 
„„ „% „% To interest on $5,037.06 to date 241 28 
$591,060 11 
00 „„ „Less interest on $3,357.91 com’on disallowed 
to date eats Somses — eas 1,454 07 
— — 589,626 04 
“ = „% To commission of 21 on $462,475.95 sales 11,311 89 
27—206 $1,180,142 86 
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1874, Sept. 26. 


1875, Jan. 


15. By 


1877, Apr. 10. 
% Aug. 25. 


: & Oct. 
1877, Apr. 
66 


1878, Apr. 


19. 


15. 


15. 


Juana 


1870, Oct. 


1878, Apr. 
1874, Sept. 
1874, Sept. 
1878, Apr. 
1877, Jan. 


1877, Jan. 
1878, Apr. 
1877, Apr. 


1877, Apr. 
1878, Apr. 
585 
1877, Aug. 
1877, Aug. 
1878, Apr. 
1877, Oct. 
44 40 
1878, Apr. 
„ 446 


of 66 


1. 


. To ad vnnces a 


. To advances and dis 


Credits. 


By amount of money received by Th. Le 
Roy to date . $161,823 81 
do. do. do. 281,160 89 
B do. do. do. 11,298 79 
By do. do. do. 10,852 90 
By do. do. do. 10,797 65 
By do. do. do. 
By amount of debts taken by Th. Le Roy 
for his account 32, 700 55 


$477,519 19 


To balance due by Juana M. Estudillo et al. 
to Theod. Le Roy, April 15, 1878 -...... -.---. 


$702,623 66 


M. Estudillo et als. in Account with Theodore Le Roy. 


Debits. 


To indebtedness acknowledged in deed of 
trust, dated Oct. 1, 1870...... .-.... -... $446,849 00 
Less differencé in the am’t paid to the Hiber- 
nia Saving and Loan Society on settle- 
— —— 149 86 


. To interest on said $446,699.14 from Oct. 1, 1870, to April 


15, 1878, at 1 — cent. per month ...... ...... .--. -- 
isbursements to Sept. 26, 1874, as shown 
by Exhibit C, pages 1 to 12 inclusive .. ...- 


. To interest on said $82,330.61 to Sept. 26, 1874, us shown 


by Exhibit R,“ annexed to the complaint 


5. To interest on said $82,330.61 from Sept. 26, 1874, to 


April 15, 1878, at 1} per cent. per mont ....-. 

rsements from Sept. 26, 1874, to 
Jan. 15, 1877, as shown by Exhibit (C,“ pages 13 to 
24 inclusive - 


. To interest on said $39,919.44 to Jan. 15, 1877, as shown 


by statement, dated Jan. 15, 1877, filed Feb. 23d, 1877. 


To interest on said $39,919.44 fo Jan. 15, 1877, to April 


15, 1878, at 1} per cent. per mont ° 


. To advances — yer Ar ere soon from Jan. 15, 1877, to 


April 10. 1877, as shown by Exhibit C,“ pages 25 
— — — 


. To interest on said $2,391.26 to April 10, 1877, as shown 


by statement, dated April 10, 1877, filed April 12, 1877. 


To interest on said $2,391.26 from — 10, 1877, to April 


15, 1878, at 1} per cent. per mont 


To advances and disbursements from April 10, 1877, to 


Aug. 25, 1877, as shown by Exhibit D 
To interest on suid $5,192.20 to Aug. 25, 1877, as shown 
by Exhibit G ...... “ 


. To interest on said $5,192.20 from ‘Aug. 25, 1877, to April 


15, 1878, at 1} per cent. per mont. --.-- 


To advances and disbursements from Aug. 25, 1877, to 


Oct. 19, 1877, as shown by Exhibit D 2 ...... - 
To interest on said $993.10 to Oct. 19, 1877, as shown by 
. (0 ⅛ ùutT————̃‚—l... 8 8 


. To interest on eaid $998.10 from Oct. 19, 1877, to April 


15, 1878, at 1} per cent. per mont 
To advances and disbursements from Oct. 19, 1877, tw 
April 15, 1878, as shown by Exhibit “D3” ........--. 
To interest on said $5,087.08 to April 15, 1878, as shown 
by Exhibit “G3” .... 22. — 


$446,699 14 


605,142 12 
82,330 61 
26,282 95 
43,875 66 


39,919 44 
6,871 20 
7.484 81 


2,391 26 
37 20 
363 69 
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“nw get oe 2 ~~ eee 
2 : * 


d. D. NEWHALL vs. E. J. LE BRETON, 4C., ET AL. 211 


1878, Apr. 15. To commission at 2} per cent. on $452,475.95, being the 
sa 


aggregate amount of sales of real and — 

made by Th. Le Roy, from Oct. 1, 1870, to Arh +4 

1878, as shown by Exhibits “‘L”’ and L21272 11,311 89 
$1,184,954 83 


1878, Apr. 15. To balance of indebtedness this 15th day of April, 1878. $702,628 66 


Credits. 


1874, Sept. 26. By amount of money received from Oct. 1, 1870, to Sept. 

26, 1874, as shown by Exhibit B,“ annexed to the 

complaint. .. 02. ..2. 220 202 oe. «„ ꝗ—⅛kb ë 8161, 81 
1877, Jan. 15. By amount of money received from Sept. 26, 1874, to 


— 3 ‘ ee Fl 

‘© Apr. 10. By amount of money received from Jan. 15, 1877, to 
April 10, 1877, as shown by Exhibit “ F,“ page 21. 11,293 79 

„% Aug. 25. By amount of money received from April 10, 1877, to 
Aug. 25, 1877, as shown by Exhibit ,“ page 22. 10, 852 90 

„% Oct. 19. By amount of money received from Aug. 25, 1877, to 
10,797 65 


April 15, 1878, as shown by Exhibit „F 3% . 19,889 60 
referee, as shown by statement marked Exhibit“ 8. 3,357 91 


Exhibit “S”’ —— — —y—ͤ—ybͤ 1,454 07 
586 
1877, Apr. 15. By amount of outstanding debts with which Theodore 
Le Koy charges himself, and which he elects to take 
to his own account, as shown in statement of this date, 
3 interest thereon to this date, marked Exhibit 


ee 20 tpiesiee cose. Gee ee 
„„ By balance due April 15, 18788 702,623 66 
$1,184,954 88 


587 Findings. 
(Title of court and cause.) 


This cause came on to be tried before J. B. Mhoon, Esq., referee, 
to whom it was referred to take and state the account between the 
parties, and to hear and decide the whole issue and to report a find- 
ing and judgment on the 14th day of July, A. D. 1877, B. 8. 
Brooks, Esq., a ring for the plaintiff, 7 F. Sharp, Esq., 
appearing for Jo in Nugent and wife, and A. M. Crane, — ap- 
pearing for the other defendants, and the trial was continued from 
time to time to the 15th day of April, A. D. 1878. Plaintiff pre- 
sented his accounts in detail and his vouchers supported by his own 
and other testimony ; and testimony, both oral and documentary, 
having been received, and arguments of counsel having been heard 
for the several parties, the cause was on the last-mentioned day sub- 
mitted, and the said referee now files these his findings of fact : 

First. That on the Ist day of October, 1870, the defendants exe- 
cuted and delivered their certain deed of trust or mortgage, a copy 
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whereof is annexed to the complaint herein and marked “ Exhibit 
A,” acknowledging an indebtedness of ($446,849) four hundred and 
forty-six thousand eight hundred and forty-nine dollars, but there 
was an error of one hundred and forty-nine dollars and eighty-six 
cents ($149.86), which is credited to defendants in plaintiff’s accounts, 
leaving the true amount of indebtedness on that day four hundred 
and forty-six thousand six hundred and ninety-nine dollars and 
fourteen cents ($446,699.14.) 

Second. That the dates of advances made by the plaintiff to and 
paid out for the defendants, and the amounts thereof respectively, 
are correctly set out in the schedule annexed to the complaint and 
headed Exhibit D. g 

Third. That plaintiff, since the date of said mortgage and deed of 
trust, has received large sums of money on tlie sales of subdivisions 
of the lands described in the said mortgage and deed of trust, but 
said receipts have at no time equalled the interest due to the plain- 
tiff, and no part of said receipts have been — or applied to 
the payment of any part of the principal, but only to the in- 

terest. 
588 Fourth. The plaintiff has not, with intent to prevent de- 
fendants from receiving the full value or otherwise thereof, 
sold and conveyed parcels of said land at prices far or at all below 
the value thereof, nor have defendants sustained any damage by any 
sales made by plaintiff. 

Fifth. The plaintiff bas not, with intent to have an accumulation 
of interest upon said note and mortgage or at all, willfully refused to 
make sales of portions of said land, of portions of the Guadalupe 
rancho, or any other, when he had opportunities so to do at fair 

rices, nor have defendants suffered any loss or damage by any re- 
usal of plaintiffs to sell any lot or parcel. 

Sixth. The provision of said mortgage providing for the allow- 
ance to plaintiff of two and one-half per cent. commissions is not 
unreasonable or unconscionable nor against equity. 

Seventh. That said plaintiff has not used or. employed any inju- 
dicious or improper manner of making sales of portions of said land, 
or without regard to the effect on the surroundings or adjacent por- 
tions thereto, nor has he by the sales made by him rendered such 
— portions comparatively worthless or unsalable, or any less 
valuable or salable. 

Eighth. That I have taken and stated the account of the dealings 
between the plaintiff and defendants arising out of said mortgage 
and deed of trust, and in said accounting I have charged the pluin- 
tiff with all and singular the moneys received by him from sales of 
property and leases and with all other moneys received by the plain- 
tiff to the use of or on account of defendants or either of them. I 
find that the original amount of indebtedness was, as before stated, 
four hundred and forty-six thousand six hundred and ninety-nine 
dollars and fourteen cents ($446,699.14); that the plaintiff has made 
further advances to the amount of one hundred and thirty-two 
thousand five-hundred and five dollars and seventy-eight cents 
($132,505.78); that the interest on the indebtedness amounts to five 
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hundred and eighty-nine thousand six hundred and twenty-six dol- 
lars and four ceuts ($589,626.04); that the commissions on the sales 
of property made by plaintiff amount to eleven thousand three hun- 
dred and eleven dollars and eighty-nine cents ($11,311.89); that the 
amounts received by plaintiff to the credit of defendants amount to 

four hundred and forty-four thousand eight hundred and 
589 eighteen dollars and sixty-four cents ($444,818.64); and the 

amount of debts which plaintiff elects to take to his own ac- 
count amounts to thirty-two thousand seven hundred dollars and 
fifty-five cents ($32,700.55); and I find that after making all proper 
charges and credits, including the debts secured by mortgage or . 
otherwise taken to his own account by said plaintiff, there remains 
due to the plaintiff the sum of seven hundred and two thousand six 
hundred and twenty-three dollars and sixty-six cents, payable in 
United States gold coin. 

Ninth. That there remains unsold of the property conveyed by 
said trust deed the property set forth in Schedule V and — part 
hereof, and that there is in the hands of said plaintiff notes, mort- 
gages, and other securities, received by him on account of the trust 

— 6 sold and other assets held by him as trustee, which are set 
orth in Schedule V and said Schedule V is a true list of all the 
property in the hands of the plaintiff, subject to sale, to satisfy the 
amount due to him. 


Conclusions of Law. 


I decide that the plaintiff was not entitled to charge the defendants 
the amounts paid by him to others as commissions upon sales made, 
and I have therefore excluded all such items from the account. 

I decide that the plaintiff is not entitled to deduct from the receipts 
his commissions upon the amount of sales made, but said commis- 
sions are only to be paid out of the — remaining after the 

rincipal and interest is paid, and I have therefore admitted the said 
item at the foot of the account. 

I decide that the lots sold by the plaintiff and mortgage to him 
to secure the purchase-money and surrendered or reconveyed to him 
by the purchasers are subject to the same trusts as they were origin- 
ally, and are to be sold the same as the land which has never been 
sold. Plaintiff’s Exhibit U.“ theretoannexed and made part hereof, 
is a list of such lands. 

I decide that certain swamp lands ae by the plaintiff, by 
reason of their situation, relative to the San Leandro rancho and 
other swamp lands described in and conveyed by the trust deed, were 
ut the option of the defendants to be treated as trust property, and 

) the cost of puachase charged against them; and they having 

590 ss elected at the hearing before me, I have included the cost of 

urchase in the account, and included said lands in the lands 

to be sold under the decree herein, and the same are included in 
Schedule V. 

I decide that the plaintiff is entitled to a judgment, in the usual 
form of decrees for the foreclosure of mortgage, directing all of the 
premises conveyed by said trust deed remaining unsold, and the 
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said swamp land purchased by the plaintiff and included in said 
Schedule V, and the lands once sold and subsequently surrendered 
or reconveyed to plaintiff for unpaid purchase-money set forth in 
Schedule U, hereto annexed, and the notes and mortgages and debts 
due for purchase-money of lots sold and remaining unpaid and 
other assets, and all the property set forth in said Schedule V, or so 
much thereof as may be necessary, to be sold at public auction in 
the counties, respectively, where said property is situate, the real 
estate and the debts secured by mortgage or other lien on real estate 
in the county where the land is situate, and in the same manner 
and form as in sales upon execution, and the other e pro 
erty in the county of Alameda, in like manner and form as like 
property sold on execution; that out of the proceeds of sale be paid, 
first, the costs and expenses of sale; second, the costs and expenses 
of this suit as taxed; third, the amount so as aforesaid found due to 
the plaintiff for principal and interest, with interest thereon at the 
rate of seven per cent. per annum from the date of the judgment, 
all in gold coin of the United States, so far as the amount of said 
proceeds of sale will suffice, and that the surplus, if any, shall be 
paid to the defendants, and, if it appears from the return that the 
proceeds are insufficient and a balance still remains due, that the 
judgment then be docketed for such balance against the defendants 
and each of them, and that execution issue therefor; and that from 
and after the execution and delivery of the deed that the said de- 
fendants and each of them be barred and foreclosed of all right or 
equity of redemption of said real estate and every parcel thereof, and 
that any party to the suit may bid.and become purchaser at any 
sale under the judgment. 

In making said sales the block number 32, bounded by Davis, 
Carpentier, Estudillo, and Ward streets, and the block known and 
designated as Court Square, bounded by Davis, Estudillo, Martinez, 

and Ward streets, according to the original map of the town 
591 of San Leandro, shall be sold after al the property, except 
said two blocks, has been sold. 

Dated April 15, 1878. a 
JOHN B. MHOON, Referee. 


592 Judgment. 
(Title of court and cause.) 


This cause came on to be tried before John B. Mhoon, Esq., to 
whom it was referred to hear and decide the whole issue, and to re- 
rt a finding and judgment therein, and the said referce having 
veard and decided the whole issue and reported a finding and judg- 
ment therein: Now upon reading and filing the findings of fact and 
conclusions of law in writing filed on the twenty-second day of 
April, A. D. one thousand eight hundred and seventy-eight, and 
upon — of Benjamin S. Brooks, Esq., attorney for the plain- 
tiff: : 
593 It is ordered, adjudged, and decreed that there is now due 
to the plaintiff herein, for principal, interests, and commis- 
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sions, under the trust deed, a copy whereof is annexed to the com- 
plaint and marked Exhibit A, the sum of seven hundred and sixty- 
six thousand five hundred and seventy-seven dollars and cost of 
this suit, taxed at the sum of fifteen hundred dollars, said sums 
amounting in the aggregate to seven hundred and sixty-eight thou- 
sand and seventy-seven dollars, and that the same bear interest from 
the date hereof, at the rate of seven per cent. per annum, and that 
the same be payable in gold coin of the United States. 

It is further ordered, adjudged, and decreed that all and singular 
the property subject to the trust and to the payment of the said 
date, including all of the property conveyed by said trust deed re- 
maining unsold, and the swamp land purchased by, plaintiff, and 
the lands once sold and subsequently surrendered and reconveyed 
to plaintiff for unpaid purchase-money, and the notes and mortgages 
and debts due for purchase-money of lots sold, and all the property 
assets and effects in the plaintiff’s hands as trustee, which is here- 
inafter specifically described, or so much thereof as may be neces- 
sary to raise the amount so found to be due to the plaintiff, as 
aforesaid, and the costs in this suit, and expenses of sale, be sold at 

ublic auction by the commissioner for that purpose appointed. 

hat, before making such sales, tlie conrmissioner shall give notice 
of such sale by publication in some newspaper published in the 
county where the sale is to be made, and by posting, and in such 
other way as he may think best. The notice shall contain a de- 
scription of the property to be sold, as given herein, with the time 
and place of sale. The real estate shall be sold at the court-house 
door of the county where it is situate, and all the rest of the property 
shall be sold at the door of the court-house, in the county of 
Alameda, and the notice of sale of the real estate shall be published 
at least three weeks. | 

That at such sale the plaintiff and any and all others, whether 
parties to this suit or not, may bid and become purchasers upon 
compliance with the terms of sale. That said property be sold for 
cash, payable in United States gold coin. That after the sale is 
made suid commissioner shall execute a deed to the purchaser, who 

shall thereupon become invested with the title in fee to said 
594 real estate, and entitled to the immediate possession of the 
same, and toa writ of assistance or other process to place him 


in ion thereof. 

Ind the said commissioners, after the making of said sale and 
receiving the purchase-money therefor, shall apply the same as 
follows: Ist. To the payment of the expenses of the sale, including 
therein one per cent. upon the amount of sales for compensation for 
their own services as such commissioners. 2nd. To the payment 
of the costs and expensesof the action. 3rd. To the payment of the 
amount so as aforesaid found due to the plaintiff with interest. 
The balance, if any, he shall pay into court to abide the further 
order of the court. 

And it is further ordered, adjudged, and decreed that each com- 
missioner make report of his doings herein, and if upon the coming 
in and confirmation of the reports it appear that there is a deficiency 
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in the proceeds of sale and that there still remains a balance due 
and unpaid to said plaintiff, then that this judgment be docketed 
for such deficiency, and that plaintiff have execution: therefor. 

The property which is ordered, adjudged, and decreed to be sold 
by said commissioner is as follows: 

Schedule of subdivisions of the rancho Guadalupe which were 
sold by Theodore Le Roy, for the purchase price of which, in whole 
or in part, mortgages were received by him, and which were after- 
wards reconveyed to him by the purchaser or their assigns—that is 
to say: ' 

Subdivision No. 14, reconveyed by Milus King McCorkle by 
deed dated October 16, 1875, recorded in Santa Barbara records, in 
Book P of Deeds, page 199. _ 

Subdivision No. 54, reconveyed by Frank Fritters by deed dated 
Oct. 1, 1877, recorded in San Luis Obispo county records, in Book 
J of Deeds, page 255. . 

Subdivision No. 53, reconveyed by Henry Kleine by deed dated 
Oct. 9, 1877, recorded in San Luis Obispo county records, in Book 
J of Deeds, page 257. | 

Subdivision No. 40, reconveyed by Jose Ramon Estudillo by 
deed dated Oct. 1, 1877, recorded in San Luis Obispo county records, 
in Book J of Deeds, page 261. 

Subdivision No. 51, reconveyed by Hiram Van Gundy by deed 
dated October 1, 1877, recorded in San Luis Obispo courty records, 
in Book J of Deeds, page 258. 

Subdivision No. 25 and the western half of subdivision No. 
595 26 reconveyed by John W. Emrich by deed dated December 
| 18, 1876, recorded in San Luis Obispo county records, in 
Book I of Deeds, page 332. 

The south half of subdivision No. 36, reconveyed by John Nietto 
and Manuel Nietto by deed dated April 11, 1877, recorded in San 
Luis Obispo county records, in Book I of Deeds, page 552; and the 
north half of said subdivision No 36, except a piece 200 feet square 


in the northeast corner thereof, reconveyed by Michael Matthews 


by deed dated October 1, 1877, recorded in San Luis Obispo county 
records, in Book J of Deeds, page 259. 

Schedule of the property held by Theodore Le Roy, April 15, 
1878, under the deed of trust of Juana M. Estudillo and others to 
him, dated October 1, 1870, which includes the foregoing: 

A. Real property in the county of Alameda, being portions of 
the rancho San Leandro: 

1. Blocks and lots in the town of San Leandro, as the same are 
designated on the original map of said town, filed in the county re- 
corder’s office of Alameda county February 27, 1855. 

The block No. 32, bounded by Davis, Carpentier, Estudillo, and 
Ward streets. 

The block known and designated as “Court Square,” bounded by 
Davis, Estudillo, Martinez, and Ward streets. 

The block No. 50, bounded by Davis, Martinez, Ward, and Alva- 
rado streets, except the strip of land 60 feet in width heretofore con- 
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veyed by Theodore Le Roy to the Central Pacific Railroad Com- 


pany. 

The southern half of the block No. 31; lot E in block No. 30. 

2. Lots in East San Leandro, as delineated on the map of East 
San Leandro, filed in the county recorder’s office of Alameda 
county February 20, 1871. | 

Lots No. 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 
35 in the block No. 3; lots No, 3, 4, 5, 7, and 8 in block No. 6; lot 
No. 2 in block No. 9. 

3. Lots in the Estudillo tract, as delineated on the map thereof, 
filed in the said county recorder’s office January 10, 1876. 

Lots No. 4, 5, 6, 7, and 8, and the eastern half of lot No. 3 in block 

No. 12. Block No. 13, except the lots Nos. 24, and 25; blocks 
596 Nos. 14, 21, 22, 29, 30, 34, 35, 38, 39, 48, 49, 53, 54, 55, 58, 67, 

70, 71, the easterly half of block No. 28, comprising the lots 
Nos. 7 to 18, both inclusive, and the eastern half of block No. 31, 
comprising the lots Nos. 1 to 12, both inclusive. 

4. The piece of land in the town of San Leandro bounded by 
Watkins street, Ward street, and Hayward avenue. 

5. The piece of land known as the Hill Tract of the San Leandro 
rancho, bounded and described as follows, to wit: Commencing at 
the north corner of a piece of land contdihing 116 acres, formerly 
sold to one Carroll, and running thence southeasterly, along said 
land of Carroll and the lands formerly sold to T. Phillips and A. H. 
Phillips, to the land furmerly sold to A. Johnson; thence easterly 
K said Johnson's line to the land sold by Theodore Le Roy to 
W. T. Lemon; thence northeasterly along said Lemon’s line to the 
easterly boundary of said rancho San Leandro; thence northerly 
along said boundary to the centre of San Lean Iro creek; thence 
down said creek to its intersection with the centre of the county 
road, or Estudillo avenue extended; thence westerly along the cen- 
tre of said road to a point opposite the land sold by Theodore Le 
Roy to John H. Gilmore and Thomas P. Gilmore; thence southerly 
and westerly along the land of said Gilmore, and of the land sold by 
said Le Roy to Thomas O’Neil, to Grand avenue; thence southerly 
and westerly along the eastern line of the piece of land containing 
11.60 acres, sold by said Le Roy to Mrs. Juana M. Estudillo, to 
Grand avenue again; thence southerly along Grand avenue, and 
westerly along Sybil street, as laid down on the map of the Estudillo 
tract, to the point of commencement, containing 571 acres, be the 
same more or less, excepting thereform the piece of land sold by said 
Le Roy to Joseph S. Allemany, containing 7.59 acres, used as a 
cemetery, and oe also, a roadway for public use, granted by 
said Le Roy and Estudillo family to California Water Company, 
by deed recorded in Alameda county records, in Liber 95 of 8, 
page 473. 

6. The tract of land, portion of said rancho San Leandro, bounded 
and described as follows, to wit: Beginning at a stone monument in 


the center of Menlo street, and at the northeast corner T. W. Mul- 


ford’s land, running thence south 62} deg. west along said Mul- 
ford’s — — 7 parallel to the line of First avenue, 3,892.70 
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597 feet to a point in the western boundary of said rancho San 

Leandro ; thence along the patent line of said rancho as fol- 
lows: North 11 deg. west 1,726 feet, north 79 deg. west 330 feet, 
north 7 deg. east 750 feet to the south line of a tract of land now or 
formerly of one Gansberger ; thence north 70 deg. 08 min. east along 
the line of said Gansberger, and of land now or formerly belonging 
to Demont and Nichols, 4,718.71 feet to the northwest corner of 
land sold by Theodore Le Roy to Dennis Sullivan; thence south 27} 
deg. east along said land of Sullivan, 1,230.40 feet to the north line 
of Williams street as proposed; thenee south 62} deg. west along 
said line of street, 1,439.50 to the centre of Menlo street as proposed ; 
thence south 27} deg. east along the centre of Menlo street 622.39 
feet to the place of beginning, containing 232.01 acres, according to 
the survey of W. F. Boardman. 

7. The tract of land, portion of the said rancho San Leandro, 
bounded and described as follows, to wit: Beginning at a point in the 
northern line of First avenue distant south 62} west 1, 073.39 feet 
from the southwest corner of the tract of 150 acres of J. B. Ward 
and children, running thence south 62} deg. west along the north- 
ern line of said First avenue 2,067 feet: thence north 274 deg. west 
along the eastern line of Menlo street 1,325 feet; thence north 62} 
deg. east along the southern line of Williams street 2,067 feet ; thence 
south 27% deg. east along the western line of Merced street 1,325 feet 
to the place of . containing 62.87 acres. 

8. The tract of land, portion of said rancho San Leandro, bounded 
and described as follows, to wit: Beginning at the intersection of 
the southern line of First avenue and the western line of John B. 
Ward’s tract of 100 acres; thence running south 27} deg. east along 
said Ward’s line and center of Mariposa street 1,000.85 feet ; thence 
south 62} deg. west to and along John Buckley’s north line 1,070 
feet to Buckley’s northwest corner; thence north 27.10 west along 
Siqueira’s east line 1,000.85 feet to the south line of first avenue ; 
thence north 62} deg. east along the line of said avenue 1,070 feet 

to the place of beginning, containing 24.58 acres. 
598 9. The tract of land, portion of said rancho San Leandro, 

bounded and described as follows, to wit: Beginning at u 
stone monument, set at the intersection of the centre line of Menlo 
street with the centre line of Second avenue, the same being the 
southeast corner of T. W. Mulford’s land, running thence north 27 
deg. west along the center of said Menlo street and line of said Mul- 
ford 1,038.03 feet to the southwest corner of B. Glancey’s land; 
thence north 62} deg. east along said Glancey’s land and the south 
line of Siqueira’s land 3,197 feet to John Buckley’s northwest cor- 
ner; thence south 27} deg. east along Buckley’s west line 1,000.85 
feet to the north line of Second avenue; thence north 62} deg. east 
— a fl south line and line of said avenue 1,070 ſeet to the land 
of J. B. Ward; thence south 27} deg. east along the centre of Mari- 
posa street 30 feet to the centre of Second avenue and southwest 
corner of said land of Ward; thence north — deg. east along tlie 
center of Second avenue and south line of said Ward and one Cush- 
ing 3,336.97 feet to the westerly line of the right of way of the Cen- 
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tral Pacific railroad ; thence south 42 deg. east along the line of 
said right of way 2,272.31 feet to land now or late of L. Stone; 
thence along the lines of said Stone as follows, to wit: South 623 deg. | 
west 1,777.19 — to Stone’s northwest corner; thence south 27 deg. 
28 min. east 1,021 feet; thence north 623 deg. east 58.60 feet; thence 
south 273 east 1,162.47 feet to the southwesterly corner of said Stone 
and the north line of the tract formerly conveyed to John Wood; 
thence along the line of said Wood and land formerly conveyed to 
one Adams, north 89 deg. 50 min. west 3,062.13 feet to said Adams’ 
northwest corner; thence south 6 deg. east along Adams’ west line 
2,097 feet to land heretofore conveyed to Hansen and Matson ; thence 
south 88 deg. 10 min. west 1,392.50 feet to the northwest corner 
thereof; thence south 60 deg. 5 min. east 629 feet ; thence south 311 
deg. west 367.40 feet; thence south 32 deg. west 292.60 feet to the 
westerly corner thereof; thence south 56 deg. east 762.80 feet ; thence 
south 48} deg. east 602 feet; thence south 50} deg. east 448 feet ; 
thence south 71 deg. east 824 feet to the southeast corner of said 
Hansen and Matson’s land; thence south 2} deg. east along the 
track forinerly conveyed to one Olsen, 135 feet to the southwest cor- 

ner thereof; thence south 141 deg. east 1,840 feet to the north 
599 line of road from San Lorenzo to Roberts Landing ; thence 

south 72 deg. west along the line of said road 847.42 feet to 
the westerly patent line of said ranct.o San Leandro; thence along 
said patent line as follows, to wit: North 33} deg. west 5,757.86 
feet; south 88} deg. west 2,791.80 feet; north 45} deg. west 2,343 
feet ; south 853 deg. west 221.63 feet to ast one monument in the cen- 
tre of Second avenue extended, and a corner of the land of T. W. 
Mulford ; thence north 62} deg. east along the center of sud avenue 
and said Mulford’s line 3,069.66 feet to the place of beginning, con- 
taining 1,013.71 acres. 

10. All the estate, right, title, and interest remaining in the plain- 
tiff in the rancho San Leandro after sales which have heretofore 
been made by him and sales of the parcels hereinbefore described, 
which rancho is in said deed of trust described as follows, viz: 

All that certain tract of land or property known as the rancho 
San Leandro, in Alameda county, State of California, being the same 
rancho heretofore granted by the Mexican Government to José Joa- 
quin Estudillo. 

B. Real property in the county of Alameda, lying west of and 
adjoining the — San Leandro. 

he tract of land bounded and described as follows, to wit: 

Beginning at a point in the south line of the land of T. W. Mul- 
ford where the line between sections 3 and 10, township 3 south, 
range 3 west, intersects the shore line of the bay of San Francisco ; 
running thence east between said sections three and ten 49.10 chains 
to a point where said line intersects the patent line of the said rancho 
San Leandru; thence following the boundaries of said rancho, as 
follows, viz: 

North 88} deg. east 35.76 chains, south 33} deg. east 17.43 chains 
to the east line of lot number 6, in section 11, township 3 south, 
range 3 west, as appears by sale map number 10 of salt-marsh and 
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tide lands by State tide-land commissioners; thence south 7.30 
chains to the southeast corner of said lot No. 6; thence west 10 
chains to the southeast corner of marsh-land survey No. 206; thence 

south along the east boundary of survey of marsh lands No. 
600 223 40 chains; thence west 20 chains to the southeast corner 

of marsh-land survey No. 119; thence north 20 chains to the 
northeast corner of said survey ; thence west 20 chains to the north- 
west corner of said survey; thence south 20 chains to the southwest 
corner of said survey ; thence east 20 chains to the southeast corner 
of said survey ; thence south 17.95 chains to the bay of San Fran- 
cisco; thence meandering along the margin of said bay as per sur- 
vey of marsh land No. 223 and 208, as follows, viz: North 78 deg. 
west 1.50 chains; north 32} deg. west 16 chains; north 794 deg. 
west 20.28 chains; north 28} deg. west. 13 chains; north 20} deg. 
west 10 chains; north 243 deg. west 16.2 chains; north 52} deg. 
west 17 chains; north 20 deg. west 16 chains to the place of begin- 
ning, containing 392.97 acres, and comprising marsh-land surveys 
Nos. 208, 223, and 206, and lot 6, section 11, township 3 south, range 
3 west, as per map of the State tide-land commissioners. 

C. Real property in the county of Santa Barbara, being the tract 
of land described in the said deed of trust as follows, viz: That cer- 
tain rancho or tract of land situate in the county of Santa Barbara, 
State of California, and known as the Casmalia rancho, being the 
same land which was granted to Antonio Olivera by the Mexican 
government. 

D. Real property in the county of Santa Barbara, being portions 
of the rancho 2 as surveyed, subdivided, and platted by 
James T. Stratton in November, 1871—that is to say: 

1. Subdivisions numbers 14, 100, 110, 111, 119. 124, 127, 128, 129, 
140, 141. 142, 158, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 
95, 96. 97, 98, 99, 101, 102, 103, 194, 105, 115, 116, 117, 118, 121, 122, 
123; the residue of subdivisions numbers 133, 134, and 135 aſter 
the sales by said Le Roy of a tract of 1,000 acres to Charles J. Clay- 
ton, and of a tract of 62 acres to Z. B. Haywood and S. H. Harmon; 
also that part of the bed of the Santa Maria river which is not in- 
cluded in the subdivisions surveyed and platted by said James T. 
Stratton and lies in said county of Santa Barbara. 

2. Lots in subdivision No. 143 of said rancho Guadalupe, accord- 
ing to the map compiled by G. H. Thompson in September, 1875, 
viz: 7 20, 21, 22, 23, 24. 25, 26, 27, 28, 29, 38, 39, 40, 41, and 


601 3. Lots Nos. 6 and 7, in subdivision No. 145, of sai / rancho 
Guadalupe, according to said Thompson’s map. 

4. That part of subdivision No. 144 of said rancho Guadalupe, 
which, according to said Thompson’s map, lies east of Peralta street 
of the town of Guadalupe. 

5. Lots and blocks in the town of Guadalupe, part of said rancho 
Guadalupe, according to the said map, compiled by G. H. Thomp- 
son in September, 1875, viz : 

Lots Nos. 1, 2, 3, 4, 5, 6, and 7, in block No. 2; lots Nos. 1, 2, 3, 6, 
7, and 8, in block No. 3; lots Nos. 7 and 8, in block No. 4; lot No. 
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7, in block No. 6; lots Nos. 14, 15, 16, 17, and 18, in block No. 8; 
lots Nos. 1, 2, 3, 4, 8, 9, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in block 
No. 9; the blocks Nos. 10 and 11; lots Nos. 1, 2, 3, 4, 5, 6, 8, 11, 15, 
16, 17, 19, and 20, in block No. 12; lots Nos. 10 and 11, in block No. 
- 13; lots Nos. 2, 3, 6, and 7, in block No. 14; block No. 15; lots Nos. 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in block No. 16; lots Nos. 3, 6, 7, 
10, 15, 16, 17, and 18, in block No. 18; lots Nos. 1, 2, 3, 4, 13, 14, 15, 
16, 17, 18, 19, and 20, in block No. 19; block No. 20; lots Nos. 1, 2, 
3, 4, 5, 6, 15, and 16, in block No. 21; lots Nos. 3, 4, 6, 7, 10, 15, 19, 
and 20, in block No. 22; lots Nos. 5, 8, 9, 10. 11, 12, 13, 14, 15, 16, 
17, and 18, in block No. 23; block No. 24; also a lot lying west of 
and adjoining lots Nos. 1, 2, and 3, in block No. 3, being 150 feet in 
widths and 200 feet in depth; also a lot lying west uf and adjoin- 
ing lots Nos. 6, 7, and 8, in block Nos. 3, being 150 feet in width and 
200 feet in depth ; also a lot lying west of and adjoining lots Nos. 7 
and 8, in block No. 4, being 100 feetin width and 200 feet in depth ; 
also a lot lying west of and adjoining lots Nos. 4 and 5, in block No. 

4, being 100 feet in width and 200 feet in depth. 

6. All the estate, right, title, and interest remaining [in] the plain- 
tiff in the rancho Guadalupe, dfter sales which have been hereto- 
fore made by him, and sales of the parcels hereinbefore described, 
lying in said county of Santa Barbara, which rancho is in said deed 
of trust described as follows, viz: All that certain rancho or tract of 
land sityate in the county of Santa Barbara, State of California, 
and knoWn as the Guadalupe rancho, being the same land which 
was granted to Diego Olivera and Teodore Arellanes by the‘ Mex- 
ican government. 

E. Real property in the county of San Luis —— bein 
602 portions of the rancho Guadalupe, as surveyed, su ivided, 
and ‘platted by James T. Stratton in Nov., 1871—that is to 
say: 

1. Subdivisions Nos. 19, 29, 30, 31. 32, 33, 38, 40, 41, 42, 43, 44, 45, 
46, 47, 48, 49, 51, 53, 54, 56, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 
69, 70, 71, 72, 73, 74, 146, 147, 148, 149, 150, 151, 152, 153, and 25, 
the western half of subdivision No. 26; subdivision No. 36, except 
a piece 200 feet square in the northeast corner thereof, sold by The- 
odore Le Roy to the trustees of the Oso Flaco school district ; sub- 
division No. 154, except a piece of 160 acres of river bed, sold by 
Theodore Le Roy to Salisbury ; subdivision No. 162, except the part 
thereof included in the sale of Theodore Le Roy to Elias B. Wool- 
ley ; also that part of the bed of the Santa Maria river which is not 
included in the subdivisions surveyed and platted by said James 
T. Stratton, and lies in said county of San Luis Obispo. 

2. All the estate, right, title, and interest remaining in the plain- 
tiff in that part uf the rancho Guadalupe which lies in the county 
of San Luis Obispo, after sales which have heretofore been made by 
him, and sales of the parcels hereinbefore described, which rancho 
is in said deed of trust described as follows, viz: All that certain 
rancho or tract of land situate in the county of Santa Barbara, State 
of California, and known as tne Guadalupe rancho, being the same 
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land which was granted to Diego Olivera and Teodore Arellanes 
by the Mexican government. 

F. Notes secured by mortgages to Theodore Le Roy, recorded in 
the county recorder’s office of Santa Barbara county, made to the 
following persons, to wit: | | 


Patrick Hughes, dated Dec. 24, 1875, for $1,406.25, recorded in 


Book H, p. 180, on which there is due $1,406.25, with.interest at 10 
per cent. per annum from Dec. 1, 1875. 

Patrick McGuckin, dated Oct. 22, 1875, for $1,387.50, recorded in 
Book F, p. 352, on which there is due $1,387.50, with interest at 1 
per cent. per annum from Nov. 1, 1876. 

John Fleming, dated Feb. 1, 1876, for $966, recorded in Book G., 
p. 191, on which there is due $724.50, with interest at 10 per cent. 

per annum from Dec. 1, 1876. 
603 H. A. Laughlin, dated Dec. 18, 1876, for $2,400, recorded 
in Book G, p. 596, on which there is due $2,400, with interest 
at 12 per cent. per annum from Nov. 1, 1876. 

James A. Norris, dated Nov. 1, 1876, for $2,200, recorded in Book 
G, p. 590, on which there is due $2,200, with interest at 12 per cent. 
per annum from Nov. 1, 76. | 

William Douglass, dated Nov. 1, 1876, for $3,200, recorded in Book 
G, p. 593, on which there is due $3,200, with interest at 12 per cent. 
per ann. from Nov. 1, 1876. 

S. D. Triplett, dated Nov. 1, 1876, for $2,400, recorded in Book G, 
p. 587, on which there is due $2,400, with interest at 12 per cent. 
per ann. frum Nov. 1, 1876. ö 

Michael O' Neil, dated Nov. 1, 1876, for $2,450, recorded in Book 
H, p. 321, on which there is due $2,450, with interest at 12 per cent. 
per ann. from Nov. 1, 1876. 

B. O. Walker, dated Nov. 1, 1876, for $3,000, recorded in Book H, 
p. 388, on which there is due $3,000, with interest at 12 per cent. 
per ann. from Nov. 1, 1876. 

E. J. Preston, dated Noy. 1, 1876, for $8,000, recorded in Book H, 
p. 393, on which there is due $8,000, with interest at 12 per cent. 
per ann. from Nov. 1, 1876. 

Frederick Tittel, dated March 31, 1876, for $835, recorded in Book 
I. p. 9, on which there is due $835, with interest at 10 per cent. per 
ann. from Nov. 1, 1876. 

William L. Stephens, dated Oct. 15, 1875, for $3,075, recorded in 
Book F, p. 372, on which there is due $2,700, with interest at 10 per 
cent. per ann. from Nov. 1, 1876. 

John Jinkins and Wm. Graham, dated Oct. 27, 1875, for $4,480, 
recorded in Book F, p. 345, on which there is due $4,144, with inter- 
est at 10 per cent. per ann. from Nov. 1, 1876. 

2 — Righetti, dated Sept. 27, 1877, for $2,062.50, recorded in 
Book I, page 342, on which there is due $2,062.50, with interest at 
10 per cent. per ann. from Nov. 1, 1877. 

Samuel Hopkins, dated Jan. 30, 1877, for $1,012.50, recorded in 
Book I, p. 326, on which there is due $1,012.50, with interest at 10 
per cent. per aun. from Nov. 1, 1876. 

C. P. Mathison, dated January 26, 1874, for $2,560, recorded in 


: 
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Book E, p. 118, on which there is due $1,706.67, with interest at 10 
per cent. per. ann. from Nov: 1, 1876. 

Thomas Sands Brown, dated Oct. 2, 1873, for $7,821, recorded in 

Book D, p. 75, on which there is due $5,700, with interest at 10 per 
cent. per ann. from June 26, 1877. 

604 Thomas G. Riggs, dated Oct. 25, 1873, for $2,000, recorded 
in Book D, p. 144, on which there is due $1,874.76, with in- 

terest at 10 per cent. per ann. from Aug. 20, 1877. 

Samuel R. Rogers, dated Oct. 25, 1873, for $1,000, recorded in 
Book D, p. 136, on which there is due $937.38, with interest at 10 
per cent. per ann. from Aug. 20, 1877. : 

Elias B. Woolley, dated Oct. 25, 1873, for $2,000, recorded in Book 
D, p. 139, on which there is due $1,874.76, with interest at 10 per 
cent. per ann. from Aug. 20, 1877. 

Giacomo Toquazzini, Antonio Toquazzini, and Battista Pezzoni, 
dated Sept. 24, 1875, for $17,800, recorded in Book F, p. 407, on 
which there is due $17,800, with interest at 10 per cent. per ann. 
from Nov. 1, 1876. 

John Ormond and Jerry Sheehy, dated Oct. 1, 1875, for $4,125, 
recorded in Book F, p. 445, on whiclt ‘there is due $4,125, with in- 
terest at 10 per cent. per ann. from Nov. 1, 1876. 

Martin Perry Hudson, dated Oct. 2, 1875, for $4,500, recorded in 
Book F, p. 303, on which there is due $4,500, with interest at 10 per 
cent. per ann. from Nov. 1, 1875. 

Luis D. Estudillo, dated April 25, 1876, for $4,500, recorded in 
Book G, page 250, on which there is due $5,500, with interest at 10 
per cent. per ann. from Dec. 31, 1875. 

Samuel B. Lardner, dated Feb. 10, 1875, for $5,950, recorded in 
Book E, page 525, on which there is due $5,450, with int. at 10 per 
cent. per ann. from Dec. 31, 1876. 

Michael Fox and Frederick Shutter, dated Oct. 12, 1875, for 
$2,935, recorded in Book G, page 27, on which there is due $2,925, 
with interest at 10 per cent. per ann. from Nov. 1, 1875, less $146.25. 

Thomas Archer Brown, dated Oct. 2, 1873, for $2,533.50, recorded 
in Book D, page 71, on which there is due $2,533.50, with interest at 
10 per cent. per ann. from Nov. 1, 1876. 

Jeremiah Donovan and Jerry Sheehy, dated July 23, 1873, for 
$6,000, recorded in Book D, page 17, on which there is due 36,000, 
with interest at 10 per cent. per ann. from Nov. 1, 1875. 

William J. Williamson, dated Mar. 23, 1877, for $5,600, re- 
605 corded in Book II, page 573, on which there is due $5,600, 
with interest at 10 per cent. per ann. from Nov. 1, 1876. 

Mortgage without a note of Charles J. Ciayton, dated April 9, 
1874, for $4,000, recorded in Book D, page 528, on which there is 
due $2,000, with interest at 10 per cent. per ann. from April 9, 1875. 

G. Notes secured by mortgages to Theodore Le Roy, recorded in 
the county recorder’s office of San Luis Obispo county, made by the 
following persons, to wit: 

John Newlove, dated May 31, 1873, for $7,400, rerorded in Book 
B of Mortgages, page 601, on which there is due $6,951.67, with in- 
terest at 10 per cent. per ann. from Jan. 29, 1877. 


294 d. D. NEWHALL vs. E. J. LE BRETON, 40., ET AL. 


Thomas Hourihane, dated Aug. 13, 1875, for $5,355, recorded in 
Book D, page 53, on which there is due $3,612.65, with interest at 
10 per cent. per ann. from May 10, 1876, and $35.61 for taxes paid 
Jan. 3, 1878. 

Irvine Johnson, dated Oct. 4, 1873, for $4,630, recorded in Book B, 
page 727, on which there is due $3,500, with int. at 10 per cent. per 
ann. from Nov. 1, 1877. : 

George C. Cocke, dated Oct. 18, 1875, for $3,000, recorded in Book 
D, page 173, on which there is due $2,250, with interest at 10 per 
cent. per ann. from Nov. 1, 1876. 

George C. Cocke, dated Oct. 14, 1876, for $1,500, recorded in Book 
E, page 63, on which there is due $1,500, with interest at 10 per cent. 
per ann. from Nov. 1, 1876. 

José Vincente Estudillo, dated Jan. 6, 1874, for $2,155, recorded 
in Book C, page 144, on which there is due $2,155, with interest at 
7 per cent. per ann. from Nov. 1, 1873. 

John Biggs, dated Oct. 4, 1873, for $2,300, recorded in Book B, page 
738, on which there is due $2,300, with interest at 10 per cent. per 
ann. from Nov. 1, 1876. 

Elias San-om, dated Aug. 20, 1873, for $2,100, recorded in Book B, 
page 741, on which there is due $2,100, with interest at 10 per cent. 
per annum from Nov. 1, 1875, less $31.68. 

William Van Gundy, dated Aug. 1, 1873, for $1,800, recorded in 
Book B, page 634, on which there is due $1,350, with interest at 10 
** cent. per ann. from Nov. 1, 1874, and $35.05 for taxes paid Mar. 

, 1877. 

Antonio Feliciano, dated April 30, 1874, for $2,025, recorded in 

Book C, page 58, on which there is due $2,025, with interest at 10 
per ceent. per ann. from Nov. 1, 1874. 

606 Francisco G. da Silva, dated April 30, 1874. for $2,550, re- 
corded in Book C, page 55, on which there is due $2,550, with 

interest at 10 per cent. per annum from Nov. 1, 1874, and $13.50 for 

taxes paid Jan. 14, 1878. 


Irving McGuire, dated Aug. 28, 1874, for $2,200, recorded in Book 


C, page 169, on whieh there is due $2,200, with interest at 10 per 
cent. per annum from Nov. 1, 1875. 

Archibald McKechine, dated Oct. 25, 1873, for $1,700, recorded in 
Book B, page 730, on which there is due $1,700, with interest at 10 

rcent. per annum from Nov. 1, 1874, and $19.32 for taxes paid 

anuary 14, 1878. 

Hypolite Dutard, dated Dec. 23, 1875, for $2,500, recorded in Book 
E, page 259, on which there is due $2,500, with interest at 10 per 
cent. per annum from Nov. 1, 1875. 

H. Promissory notes, payable to the order of Theodore Le Roy, 
made by the following persons, to wit: 

José Estacio Currea, dated Nov. 1, 1877, for $260.50, payable 5 
months after date, with interest at one per cent. per — 

Ventura Joseph, dated Nov. 1, 1877, for $200, payable 5 months 
after date, with interest at one per cent. per month. 

Antonio Olivera, dated Nov. 1, 1877, for $1,171.50, payable June 
1, 1878, with interest at one per cent. per month. 


** 
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J. H. Sherley, dated January 21, 1875, for $80, payable eight 
months after date, with interest at one per cent. per month. 

W. Bryant, dated Nov. 1, 1874, for $35, payable one day after date, 
with interest at 1} per cent. per month. 

Luis D. Estudillo, dated Nov. 1, 1872, for $40, payable on demand, 
with interest at 1} per cent. per month. 

— 5 D. Estudillo, dated April 10, 1873, for $50, payable on de- 
mand. : 

4 D. Estudillo, dated April 11, 1873, for $55, payable on de- 
mand. 

L. D. Estudillo and Juan Arellanes, dated Nov. 6, 1875, for $52.50, 
with interest at one per cent. per month, payable April 1, 1876. 

se 3 dated April 25, 1876, for $125, payable Sept. 1, 
607 Wm. Van Gundy, dated Nov. 1, 1875, for $60, payable one 

day after date, with interest at one per cent. per month. 

S. S. Miller and A. Miller, dated Jan. 19, 1877, for $102.25, pay- 
able on demand, with interest at one per cent. per month. 

J. W. Jones, dated Jan. 11, 1877, for $153.50, payable on demand, 
with interest at one per cent. per month. 

Geo. C. Cocke, dated Jan. 22, 1877, for $150, payable June 1, 1877, 
with interest from maturity at one per cent. per month. 

Adam Smith, dated Jan. 22, 1877, for $215.70, payable on demand, 
with interest at one per cent. per month. 

M. Fox, dated March 30, 1877, for $262.50, payable on demand, 
with interest at one per cent. per month. 

Elijah Bryan, dated Feb. 1, 1877, for $185.40, payable on demand, 
with interest at one per cent per month. 

W. A. Schacht, dated Nov. 1, 1876, for $180, payable on demand, 
with interest at one per cent. per month. 

Daniel Sanslow, dated July 2, 1877, for $162, payable on demand, 
with interest at one per cent. per month. 

Thomas Saulsbury, dated Oct. 11, 1877, for $150, payable Nov. 1, 
1878, with interest after maturity at one per cent. per month. 

C. W. Merritt, dated Nov. 8, 1877, for $40, payable 5 months after 
date, with interest from maturity at one per cent. per month. 

C. P. Mathison, dated Feb. 1, 1878, for $100, payable Nov. 1, 1878, 
with interest after maturity at one per cent per month. 

Thomas Gormley, dated Feb. 11, 1878, for $700, payable May 15, 
1878, with interest from maturity at one per cent. per month. 

Wm. T. Scott, dated March 6, 1878, for $450, payable June 1, 
1878, with interest from maturity at one per cent. per month. 

8 P. Mathison, dated Nov. 24, 1877, for $40, payable Nov. 1, 

1878. 

No payments have been made on any of the foregoing promis- 
sory notes. 

i. Promissory notes payable to the order of Theodore Le Roy, on 

hich partial payments have been received, made by the following 
persons, to wit: 

608 Luis D. Estudillo, dated Nov. 18, 1872, for $250, payable 
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4 months after date, on which there was paid on account $120 on 
June 15, 1875. 

Abner Bryan, dated Nov. 1, 1875, for $102, payable one year after 
date, with interest at one per cent. per month, on which there was 
paid $6.46 on Aug. 28, 1876. ) : 

EK. Debts owing to Theodore Le Roy by the following persons, 
to wit: 

Joseph Correa, at San Leandro, $157 for balance of rent, payable 
in advance, for the season 1877-78. | 

Arthur Keefe, at San Leandro, $250 for balance of rent, payable in 
advance, for the season 1877-’78. 

L. Judgment recovered by Theodore Le Roy against Antonio 
Aguayo and Augustus D. Splivalo, in the district court of the 
fifteenth judicial district, California, in and for the city and county 
of San Francisco, for $788.48, with interest at 7 per cent per annum 
from November 9, 1875, and $17.25 for costs of suit. 

M. Claim for mesne profits now in litigation in the case of Theo- 
dore Le Roy v. T. B. Jamison et als., in the circuit court of the 
United States. 

And it is further ordered and decreed that Robert L. McKee, 
court commissioner of this court, be, and he hereby is, appointed 
commissioner to make sale of all property herein ordered to be sold 
in Alameda county; and that Benjamin H. Brooks be, and hereby 
is, appointed commissioner to make sale of all the property herein 
ordered to be sold in Santa BarLara and San Luis Obispo counties. 

And it is further ordered and decreed that in making said sales, 
the block numbered 32 (thirty-two), bounded by Davis, Carpentier, 
Estudillo, and Ward streets, and the block known and designated 
- as Court Square, bounded by Davis, Estudillo, Martinez, and Ward 
streets, according to the original map of the town of San Leandro, 
shall be sold after all the property, except said two blocks, have 


been sold. 
S. B. McKEE, 
: District Judge. 
Endorsed: (Judgment.) Filed Jan. 10, 1879. 


Judgment recorded in Book F, page 483. 
609 Order Denying Motion for New Trial. 
(Title of court and cause.) 


JANUARY 10th, 1879. 


This cause having been heretofore submitted to the court upon 
defendants’ motion for a new trial, and the court having now fully 
considered the same, it is ordered that said motion be, and the same 
hereby is, denied, and on motion of defendants’ attorneys a stay of 
proceedings for five days is ordered herein. 
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Decision of Motion for New Trial. 


(Title of court and cause.) 


The grounds of the motion made by defendants for new trial in 
this action are: 

1. That plaintiff has no legal right to invoke the aid of court of 
equity, because by the deed of trust he was clothed with the legal 
ownership of the trust property for the purpose of paying the in- 
debtedness acknowledged to be due him without recourse to law. 

2. That it was not a case for a referee. 

3. Errors committed by the referee in taking and stating the ac- 
count between the plaintiff and defendants, in this: 

Ist. In charging defendants with $49,000, which the plaintiff had 
* for them. 

In charging them with expenses of surveys of land and re- 
pairs made upon the property. 
4 In charging them with commissions which are not yet pay- 
able. 

4th. In charging them with notes and mortgages taken by 
plaintiff on sales of portions of the property.“ | 

As to Ist and 2d grounds: The action is one which involves the 
aubject of trust and account and the final disposition of trust prop- 
erty. Defendants themselves, by their answers, ask that the court 
shall take and state an account between the — as trustee, and 
themselves as cestuis que trust, and dispose of the trust property ac- 
cording to the terms of the deed of trust. 

Unquestionably the court has jurisdiction of these subjects 

610 and can take and state the account, dispose of the trust prop- 

erty, and discharge the trustee; and under subdivision 1 of 

§ 639 of the Code of Civ. Proc. it can of its own motion refer the case 
for the purpose of taking the account and trying issues of fact. 

But the defendants themselves, as I have already stated, asked 
that the account be taken, and for that purpose the case was referred 
by consent of counsel. 

As to the alleged errors committed by the referee, the most im- 
portant are: 

Ist. In charging the defendants jointly with advances made to 
some of them individually. 

2d. In charging them with $49,000, which the trustee has not 

id. ° ° 
regt according to the testimony taken by the referee, the trustee 
had assumed to pay this last sum, after he had paid the indebted- 
ness due to himeelf. Upon that assumption, the amount was in- 
cluded in the sum of 849, which the defendants acknowledge 
as an existing debt due to the plaintiff at the time of the execution 
of the deed of trust, and to secure payment of which the deed of trust 
was executed. Now, that debt, thus acknowledged and recited in 
the deed of trust, could not be attacked or reopened under the plead- 
ings of this case, because the defendants have not, by their answers, 
attem to deny the indebtedness for which the deed was ex- 
ecuted, nor have they attempted to surcharge or falsify any of the 
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items which constitute the indebtedness, or to show any error, mis- 
8 or fraud in the amount of that indebtedness, or any part 
thereof. 

The deed was executed to secure payment of the entire sum, and 
every item composing the sum of the indebtedness. Counsel in his 
brief admits that the defendants intended and did convey to. the 
2 title to the trust property, to pay an indebtedness of ’ 
Now, although the particular item in controversy, or any others, 
may not have been Prope: m4 2 yet the trustee is bound by the 
deed of trust to pay it according to the terms of the deed under 
which he holds the property. 

As to the objection that the defendants have been cha jointly 
with advances made to some of them individually, I find that de- 
fendants were all members of one family; that advances made 
by the trustee were made for the benefit of the family, and that the 

moneys were given to individual members for that purpose, 
611 under the provisions and covenants in the deed of trust, 
whereby they bound themselves to pay to the trustee all 
sums of money which he might advance to them, or any or either 


of them, or at the request of any or either of them. Some of these. 


advances were of moneys for surveys and repairs or improvement of 
of property, and for one purpose and another. All the advances 
were set forth on exhibits annexed to the plaintiff’s complaint, and 
made part of it. 

The defendants do not deny them. They deny only the dates 
and the amounts of the advances, but these have been fully proved 
by the testimony. 

I see nothing in the other objections. The trustee is entitled to 
the commissions allowed, although they are not yet payable by the 
terms of the trust deed. 

The disposition made of the notes and mortgages or securities 
taken by the trustee upon sales made by him is, I think, r 
under the terms of the trust, for while the trustee is in with 
the legal ownership of the property and authorized to sell any por- 
tion of it on cash or credit to pay the indebtedness secured by it, 
the deed provides that the security taken on credit sales shall be 
held as trust property and sold, — 
trustee for the purpose of his trust. Upon that theory the referee 
seems to have acted—and I think correctly. The findings of the 
referee seem to be — sete | the affirmative and negative testi- 
mony in the case, and I therefore deny the motion for a new trial. 


(Endorsed :) Filed January 10, 1879. 
Notice of Appeal. 


(Title of court and cause.) 
You will please take notice that the defendants in the above-en- 


titled action hereby appeal to the supreme court of the State of Cali- 


fornia from the ju t therein made and entered in the said dis- 
trict court on the 10th day of January, A. D. 1879, in favor of 
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the plaintiff and against said defendants, and from the whole 


612 Also from an order of said court made and entered therein 
on the 10th day of January, A. D. 1879, denying defendants’ 
motion for a new 


Dated thie 18th dey of January, A. D. 1879. 
G. F. & W. H. SHARP, 


Att’ys for Def'ts 


To the clerk of said district court and B. 8. Brooks, Eeq., attorney 
for plaintiff. 


Endorsed: Service of a copy of the within notice of a 2 
mitted this 15th day of January, 1879. B. S. Brooks, ple ff's att y. 
Filed Jan. 15, 1879. 


Endorsed on cover: California C. C. U. S. No. 260. G. D. New- 
bell, eppeliant. 3 administrator of the estate of 
Theodore 


Victor Le Ro 4 
Eugene Le Roy, dregs on of Theodore Le - a Ray, Somat. Fl 
August 17th, 1883. , 
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IN THB 


Supreme Court of the United States. 


OCTOBER TERM, 1885. 


No. 260. 


G. D. NEWHALL, ArrxrLaur, 


ED. G. Le BRETON, Apu'n or THeopore LE Roy, rt AL. 


Argument of Henry Beard and Chas. H. Armes, Attorneys for 
Appellant. 


THE CASE. 


The appellant filed his bill of complaint against Theodore 
Le Roy in the superior court of California for the county of 
San Francisco June 18th,1880. On petition of said Le Roy 
the cuuse was removed to the circuit court of the United 
States for the district of California June 28th, 1880 (the de- 
fendant being a citizen of France and the plaintiff a citizen 
of the United States). Said defendant filed an answer to 
said bill July let, 1880 (Record, pp. 13 to 18), to which 
a replication was filed August 5th, 1880. (P.19.) Testimony 
having been taken on both sides, the court, on the 20th of 
February, 1882, dismissed the bill without filing any opinion 
in the cause. (Rec., p. 20.) Said Le Roy having deceased on 
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or about April 8th, 1882, the present appellees were made 
parties defendant (pp. 104, 105), the cause was duly revived, 
and the appeal upon which the cause is now here was allowed, 
the bond was given (Rec., p. 106), and a citation was duly 
served. (Rec., p. 1.) The transcript was filed in the United 
States Supreme Court August 17th, 1883. (P. 229.) 


THE BILL. 


The bill avers that on or about the first day of October, 
1870, one Juana M. Estudillo and others were indebted to said 
Le Roy in the sum of $397,849; to W. H. Patterson, $13,000; 
toS. M. Wilson and A. P. Crittenden, $13,000, and to John B. 
Felton, $23,000—a total indebtedness of $446,849—and to se- 
cure the payment thereof the said Estudillos made a certain 
deed of trust to said Le Roy, a copy whereof is set forth in 
said bill. Said deed of trust contains the following: 


“Whereas the said parties. of the first part are indebted 
to the said party of the second part in the sum of $446.849, 
gold coin of the United States, on which said sum said par- 
ties of the first part have agreed to pay to the said party of 
the second part interest at the rate of one and a quarter per 
cent. per month, — in like gold coin, which said sum 
has been advanced by the said party of the second part to 
the said parties of the first part on the agreements, undertak- 
ings, and conditions herein set forth, and in which said sum is 
included the sum of $218,372.12, in gold coin, due by one 
John B. Ward to the Hibernia Bank, the payment of which 
the said party of the second part has assumed at the request 
of the said parties of the first part, and witli the undertak- 
ing and agreement that said assumption shall be regarded. 
as an advance at the date thereof of so much money by the 
said party of the second part to the said parties of the first 
part ; and whereas the said parties uf the first part have by 
this instrument conveyed and sold to the said party of the 
second part, his heirs, executors, and assigns, the real estate 
and personal property hereinafter described, and haveagreed 
with the said party of the second part that he shall be 
clothed with the full powers of ownership of said real estate 
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and personal property until, oy the sale thereof, said indebtedness 
is paid, or until the said indebtedness is otherwise fully 
paid by the said parties of the first part to the said party of 
the second part; and whereas the said parties of the first 
art have agreed that the said party of the second part shall 

ave the irrevocable power, without recourse to law, to pay 
and reimburse himself the whole of his said indebtedness, 
principal and interest, out of the sales made by him of said 
real estate and personal property, and shall have full man- 
agement, control, and disposition of the said real and per- 
sonal estate as if the same belonged to him in full owner- 


ship: 

ns Now, therefore, this indenture witnesseth that the said 
parties of the first part, for and in consideration of the ad- 
varices made to them as above set forth * * *” have 

nted, sold, and do sell, convey, etc:, to said Le Roy, his 

zeirs and assigns, forever, the real and personal propert 
described, “upon and for the purpuse of executing the fol- 
lowing trusts, to wit: 


First. “] to pay insurance. 


Second. * * * to pay taxes. 


“Third. To sell the same or 4 come or parcels thereof 
for cash, or for part cash and on credit, at public or private 
sule, with or without notice to the said parties of the first 
part, it being understood that said Le Roy may sell, dis- 
count, and dispose of all or any notes, mortgages, or securities 
taken for deferred payments, at his discretion; also to lease 
the same in parcels or ae a whole. 

“Fourth. To pay off the said indebtedness hereinabove speci- 
fied, with the interest thereon, and all sums which may here- 
after be advanced by the said party of the second part to 
the said parties of the first part, or any or either of them, or 
at the request of any or either of them; also all taxes, liens, 
or other incumbrances, costs of lawsuits and counsel fees 
and other expenses of litigation spent in and about the pro- 
tection of the title of said property, it being understood that 
all advances made by the said party of the second to 
the said parties of the first part, or any or either of them, 
shall bear interest from the date of the advance at the rate 
of one and one-quarter per cent. per month. 

Fifth. To retain as commissions, &c. 


rr 
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“Sixth. After all of the above payments, — — and 
ad vances, with interest as above provided, be paid, then 
said Le Roy shall recon vey to the grantors above named, in 
roportion to their respective interests as claimed to be held 
them immediately prior to the execution hereof, and 
shall account to them or pay over to them all surplus — 
received from sales, aud transfer to them all securities 
deferred payments. 

“Seventh. This trust may be terminated as to all unsold | 
portions of said property, and said parties of the first part 
shall be entitled to a reconveyance on payment of all the 
sums of money hereinbefore provided to be paid; and said 
parties of the first part may make paymentof the whole or 
any part of said indebtedness at any time. 

4 Relates to commissions on sales. 

“Ninth. The trust hereby created is a continuing and sub- 
sisting trust until the whole of the indebtedness herein- 
above specified is paid, and it shall not be necessary for the 
said party of the second part to bring any suit on said indebt- 
edness to stop the statute of limitations from running.” 


Several other clauses. are contained, not of importance 
in determining this controversy, except so far as they show 
that various further agreements and understandings were pro- 
vided for in the deed. (See Record, pp. 2, 3, 4, gnd 5.) 

The bill further avers that said amounts due to said Pat- 
terson, and Wilson and Crittenden, and Felton, amounting to 
$49,000, were included in said sum of $446,849; that said Le 
Roy accepted said deed and thereby became and was a trustee 
for said parties, and took possession of all the real estate in 
the deed mentioned and still holds the same; that said 
Le Roy received all the personal property mentioned in said 
deed and has realized large sutds therefrom, and has realized 
large sums of money from the use and sale of said real 
estate. 

The bill further avers that on the 26th of September, 1874, 
said Le Roy commenced an action in the third judicial dis- 
trict of California against the grantors in said trust deed to 
foreclose said lien on real estate then unsold and to have 


. 
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said property sold to pay what was due; that all said 
grantors appeared and answered, and that such proceed- 
ings were had therein that on January 10th, 1879, it was 
adjudged that there was due to said Le Roy under said 
deed of trust $768,077, and that all said property should be 
sold to pay said amount found to be due. 


The bill further avers that the amounts due to suid Pat- 
terson,and Wilson and Crittenden were included in said judg- 
ment; that under said judgment a sale took place (Record, p. 
6), and that said Le Roy purchased the property described in 
the bill in this cause, and that said property is now owned 
and held by said Le Roy in his own name. : 


The bill farther avers that the plaintiffis the owner and 


holder under and by virtue of assignments, &., of said 


claims of Patterson, and Wilson and Crittenden, and that 
he demanded of said Le Roy a full account and settlement 
of his trust and the conveyance to him of his proper r- 
tion of the real estate standing in his name, but that said I Le 
Roy refuses to convey any property to him or pay him any 
money, or to recognize his right or the right that he repre- 
sents in any way.” (Record, p. 7.) 

Plaintiff prays that said Le Roy “may be compelled to 
account for ull sums received under said trust and that he 
be decreed to hold all land purchased by him, in trust for the 
plaintiff, and that he be decreed to convey to plaintiff his 
just proportion thereof, and for such other and further relief 
as may be necessary.” (Record, p. 7.) 
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THE ANSWER. 


The answer of defendant Le Roy admits the execution of 
the deed of trust as alleged, but, as he has no knowledge or 
information of the indebtedness to Patterson, and Wilson 
and Critenden, and John B. Felton,“ he denies thesame,” and 
denies that “any amount due to said Patterson, Wilson and 
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Crittenden, and Felton, or either of them, was included in 
said sum of $446,849.” (P. 13.) | 

He admits acceptance of the trust, but denies that he 
thereby became or was a trustee for said W. H. Patterson 
in the sum of $13,000, or for said S. M. Wilson and A. P. 
Crittenden in the sum of $13,000,” or for said J. B. Felton 
in the sum of “$23,000, or either of them in any sum.” 


“The defendant admits that all of the personal property 
in said deed mentioned has been received, and that he has 
realized large sums therefrom, and that he has realized large 
sums of money from the use and sale of said real estate and 
from the sale of personal property, for which he has fully 
accounted, and all of which is known to the plaintiff's 
assignors, and said accounts were filed, stated, adjudicated, 
wai determined in said suit mentioned in the bill of com- 

aint. 

“Defendant admits that he commenced the suit therein 
mentioned as alleged and appearance and issues joined and 
trial and judgment as therein alleged; but he denies that 
the amount due to said Patterson and included in said judg- 
ment was thirty-two thousand dollars or any other sum, and 
he denies that the amount due to said Wilson and Critten- 
den and included in said judgment was thirty-two thousand 
dollars or any other sum. 

“ Headmits that a sale took place under said judgment, and 
that at said sale this defendant became the purchaser not of 
the properties alleged in the bill of complaint, but of so 
much thereof as had not been before that time sold by him 
to other parties, and that the purchase price was credited on 
said judgment, and that the said property so purchased is 


now owned and held by defendant in his own name. 


“ Defendant, further answering, eaith that hie has no knowl- 
edge nor information sufficient to found a belief whether the 
said William H. Patterson assigned all or any of his right, 
title, or interest in or to said claim or to the said of 
trust to the plaintiff, nor whether all of the right, title, or 
interest of the said Wilson and Crittenden has by divers and 
sundry ee been assigned or transferred to the 
plaintiff, or whether plaintiff now owns ull or any part of 
‘the interest they have or ever had, if any, and therefore he 
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denies the same and leaves the plaintiff to make such proof 
thereof as he may be advised. = 

“ Defendant, further answering, admits that the plaintiff 
demanded of this defendant a full account and settlement 
of his trust and a conveyance to him of his proper propor- 


tion of the real estate standing in his name, and that he 


refuses to convey any property to the plaintiff or to pay any 
money to him, or to recognize his right or the right that he 
represents to — such conveyance or payment, and he denies 
that the plaintiff is entitled to any part of the said property 
or money or has any interest therein.“ 


Explaining further, the defendant says, in his answer (p. 


15, bottom): 


This deſendant had no —— contract, or agreement 
with any one but the said Felton, and the trust deed was pre- 

red and presented by him. When the trust deed was 
— the said sum of ſorty- nine thousand dollars wus in- 
cluded in the sum secured by said trust deed, which was to 
be paid only after this defendant should be reimbursed the 
whole amount due and to become due him for the principal 
then due at the date of the trust deed, with the interest there- 
on and all subsequent advances and expenses with the in- 
terest thereon, and the said forty-nine thousand dollars was 
not agreed by any one to be paid in any other way or in any 
other event. . 


‘The defendant sets out in his answer a correspondence 
which he had with John B. Felton September 27th, 1871, as 
follows (pp. 16-17) : 


“San Francisco, 27th Sept., 1871. 


“To Messrs. J. B. Felton, S. M. Wilson, and W. H. Patterson. 


“GENTLEMEN: I hereby certify that you are entitled tothe 
following sums payable out of a certain deed of trust made 
to me the first day of October, A; D. 1870, by Juana M. Estu- 
dillo, Joss Ramon Estudillo, José Antonio Estudillo, José 
Vicente Estudillo, Luis D. Estudillo, Jesus Maria Estudillo, 
r E. Nugent, and John Nugent—that is to say: 

“J. B. Felton, ‘Esq. to the sum of twenty-five thousand 
dollars; S. M. Wilson, Eeq., to the sum of twelve thousand 
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dollars; W. H. Patterson, Eeq., to the sum of twelve thou“ 
sand dol 

“These sums are to be paid, principal and interest, from 
the date of said deed as soon as I shall be entirely reim- 
bursed, principal, interest, advances, and expenses. 

“ Respectfully, yours, &., 
“ Le Roy, Tn. 


„Jon B. Fr ron. 


“Sept. 27th, 1871.“ 


The defendant alleges that he has fully accounted for all 
the property emb in the trust, but admits that he has 
paid nothing on account of the said claims held by the 
plaintiff. He claims that he did not realize enough from 
rents, sales, &c., to pay all the other sums due him for ad- 
vances, and “denies that there ever was any other trust 
than that hereinbefore set forth, and he avers that he never 
has been paid the amount due to him for principal, interest, 
advances, and expenses. On the contrary, he saith that 
after crediting all the proceeds of sales of said property 
and all moneys received from the trust estate, and crediting 
all sureties and property taken by this defendant to his own 
account, and charging against himself as money received 
and all other — credits, there was a deficiency after the 
closing sale, which was on the first of May, 1880, due to this 
defendant on his own account, and ir ive of and aside 
from the said forty-nine thousand dollars and the interest 
thereon, of. thirty-five thousand six hundred and seventeen 
ts dollars, no part of which has been paid, and which still 
remains wholly due and unpaid.” 

“And this defendant denies that he has in bis hands or 
under his control or has received any money in trust for the 
plaintiff or his assignors, and he denies that he holds 
any property, real or personal, in trust for said pjaintiff, or 
in respect to which he ought in equity to be charged with 
any trust. 


The QUESTIONS WHICH ARISE in these pleadings are the 
following : 


1. Did Le Roy become a trustee under the recited deed of 
trust for the assignors of the plaintiff? 
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2. In law and in fact was there such a modification of the 
trust or condition thereof as Le Roy alleges in his answer, 
viz., that the indebtedness assigned to the plaintiff is post- 
poned to all the other debts and advances provided for in 
the deed. 


3. Was defendant Le Roy released from his relation of 
trustee by the proceedings and judgment in the State court, 
wherein the renl estate of the trust, not before that time dis- 
posed of by iim, was sold, and he became the purchaser 
thereof? 

By that sale, and not otherwise, he claims to have closed 
his account as trustee. 


4. Did not a resulting trust arise by operation of law in 
favor of the plaintiffs’ assignors, when Le Roy obtained 
a judgment in his own favor, based upon our claims, and pur- 
chased property at sales under that judgment. 


The case is slightly involved by the fact that Le Roy was 
both trustee and cestut que trust under the said deed. 


The claim of the plaintiff is that the debts he holds 
are protected by the deed on the same basis as are all the 
advances of Le Roy; that the latter must be held to bea 
co-cestui que trust with the plaintiff. He further claims that, 
independently of the deed, a resulting trust in his favor 
arises out of the judgment obtained by Le Roy and the pur- 
chases of property made under the same, in all the property 
so purchased. 


ASSIGNMENT OF ERRORS. 
The plaintiff, therefore, assigns the following errors: 
The court below erred in dismissing the bill— 


1. Because the pleadings and evidence show that Le Roy, 
2 
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on ¢he execution and acceptance of the trust deed, became 
a trustee for the debts now held by the plaintiff. 


2. Because they show that Le Roy, deceased, has not been 
. discharged from said trust, and has not accounted under said 
trust so as to bar the right of the plaintiff to an account in 
this action. 


3. Because they show that defendant Le Roy was in law 
charged with a trust in favor of the plaintiff as to all real 
estate bought by him at the foreclosure sale. 


Argument on the Facts. 


There can be no question but that the fees of the lawyers 
were a bona fide debt of the Estudillos. The deed made to 
Le Roy was intended by the grantors therein to secure those 
fees and included them in its language. 

The claim of Patterson was assigned January 30, 1880, to 


McLaughlin, and on the 7th of April following by McLaugh- 


lin to Kirkpatrick and by him to plaintiff. (Plaintiff’s Ex- 
hibit A, p. 108.) These assignments were proven by Kirk- 
patrick. (Record, p. 32). 

The claim of Crittenden & Wilson was assigned by S. M. 
Wilson, surviving partner, to Clara C. Crittenden, widow. 
In May, 1880, she assigned to plaintiff. (Testimony of 
Parker Crittenden, p. 41; Plaintiff’s Exhibits B and C, Rec- 
ord, p. 109.) 

The indebtedness is proven by the testimony of Wm. H. 
Patterson, pp. 24, 25. It is assumed to exist by the Letters 
of Le Roy to James L. Crittenden (Respondents’ Exhibit 
No. 25, Record, p. 191), illustrated by the letters of the series. 
(Exhibits of defendant, Nos. 22, 23, 24, 26, 27, 28, and 29, 
pp. 190 to 193 of Record.) 

It appears from the evidence given by James L. Critten- 
den (Record, pp. 85, 86) that in 1875 or 1876 he called on 
Le Roy about the claim of Clara C. Crittenden. His object 
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in doing so was to collect the claim or to know why it was 
not paid. Le Roy produced the deed of trust and exhibited 
it to him. Le Roy said the matter was all in that deed. 
Crittenden asked if there were any other papers, and was 
shown some statements of accounts. 

14 (Record, p. 86). “ Did he show you this r (Re- 
PP Exhibit Ne 14)? * 

A. “I never saw this paper before.” 


This witness urged Mrs. Crittenden’s claim on Le Roy be- 
fore the judgment in the foreclosure suit, and in letters of 
November 19 and 28, 1879, after the judgment and prior to 
the purchases by Le Roy, in May, 1880, under the judgment 
in that suit. (Respondents’ Exhibits 26 and 27, Record, pp. 
182, 193.) ne 

J. L. Crittenden attempted to intervene in the foreclosure 
suit in her interest, but was opposed by Le Roy’s counsel, 
and it was denied by the court. (Record, p. 92.) 

As to Patterson’s interest, the respondents’ witness, Stein- 
bach, who was also his clerk and adviser, says it was sev- 
eral times alluded to in conversations I had with Patterson,” 
and on one occasion Patterson said if Le Roy would turn 
over a certain piece of land (of the trust property) “ we will 


take it in payment of our counsel fees.” (P. 46 of Record.) 


Prior to the foreclosure case Le Roy often conferred with 
John B. Felton, his attorney, and W. H. Patterson, the attor- 
ney for the Estudillos. 

There is little disclosed in the testimony as having trans- 
pired about Felton’s interest in the $49,000, but that little is 


very emphatic. Felton died in May, 1877 (Record, p. 93), 


whilst the foreclosure suit was pending. At the time of his 
death Le Roy had an account against him of over $36,000, 
which he presented to his executor (Record, p. 97}, but did 
not insist upon. This sum appears to have been outside of 
the $23,000 or $25,000 secured to Felton in the trust deed, 
so that Le Roy, if he kept the latter sum, would still have 
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an equitable balance of account against Felton. In fact, Le 
Rov had many money transactions with Felton, and the 
latter borrowed money and was charged on Le Roy’s books 
with the moneys advanced. (Steinbach’s testimony, Record, 
p. 72.) But Le Roy never paid Felton any money on this 
trust account (Record p. 58, quest. 9). The inference therefore 
is that Felton was always, in other matters, a debtor to Le 
Roy, whilst in this he was in the position of a creditor. He 
was also Le Roy’s legal adviser and counsel in the manage- 
ment of the trust. 

It is not to be wondered at, therefore, that it is not shown 
that Felton was urging his claim on Le Roy in the same 
way the other two claims were urged. 

That the entire $49,000 was constantly recognized by Le 
Roy not only appears from his answer, in a general way, 
but more explicitly from his testimony and exhibits. At p. 
45 of record he says the amount of $446,849, named as the 
consideration of the deed of trust, was in part made up of 
“the sum of $49,000, which was understood to be for law- 
yers’ fees.” At p. 49, in reply to question 46, Le Roy veri- 
fied his Exhibit No. 4, pp. 45, 46, where it appears as “ Debt 
of Estudillo family to Felton, Wilson, and Patterson, &c., 
$49,000.” 

In his foreclosure suit against the Estudillos Le Roy alleges 
that they were indebted to him in the original sum of 


$446,000 (p. 194), and (par. XII, p. 196) that he is the law- © 


ful owner and holder of “said mortgage and of all the in- 
debtedness secured thereby.” 

Accordingly this $49,000, with interest, was added into 
the judgment in the foreclosure suit. (See final account of 
referee, first item, Record, 209 (583); also the statement on 


p. 210 (584.) In both of these the entire sum is stated at 


$446,849 (or $446,699.14, the corrected aggregate after de- 
ducting error of $149.86 in the sum due and paid to the 
Hibernia Bank). Le Roy seeks in the present suit to deduct 
the $49,000 and interest thereon, 860, 821. 25, total, $109,821.25, 
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from his judgment in the foreclosure suit in his statement 
to show that he is not in funds to pay our present demand. 
(Exhibit No. 21, p. 189 (550); see also amount of the judg- 
ment, Record, pp. 214, 215.) The following is quoted from 
the decision of the court overruling the motion for a new 
trial in that case, Record, p. 228: 


“The deed was executed to secure payment of the entire 
sum, and every item composing the sum of the indebtedness. 
Counsel in his brief admits that the defendants intended and 
did convey to the plaintiff title to the trust pro rty, to pay 
an indebtedness of $446,849. Now, although the particular 
item in controversy, or any others, may not have been actu- 
ally paid, yet the trustee is bound by the deed of trust to pay 
it according to the terms of the deed under which he holds 
the property.” 


There van be no denial, therefore, now m the present case 
of the fuct that Le Roy became and was a trustee under the 
deed of October 1, 1870, for the $49,000, attorneys’ fees, and 
hence for the amounts secured for Patterson and for Wilson 
& Crittenden, which are the basis of this action. 


THE DEFENSE. 


The defense to this action embraces two propositions, both 
of which must be made good before the defendant is entitled 
to a decree of dismissal. 


Ist. Though the defendant admits thut the consideration 
of the deed of trust included the $49,000, he says this “ was 
to be paid only after this defendant should be reimbursed 
the whole amount due and to become due him for principal 
then due at the date of the trust deed with interest, and all 
subsequent advances and expenses with interest,” &c. Such 
is his answer. Such is the “ understanding” sought to be 
established about a year after the date of the trust deed. 
(Respondents’ Ex. No. 14, p. 121.) That paper is dated the 
27th September, 1871, and its subject-matter is stated in the 
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present tense, and if at that date it establishes such “ under- 
standing” as against Felton, it had no virtue as against 
Wilson and Patterson, for, though addressed to them, it was 
never delivered to them or served on them, and they were 
never asked to sign it. Patterson says (Record, pp. 25, 26) 
_he never heard of it until within a few months before he 
testified, which was in July, 1880, and, so far as the record 
discloses anything, it indicates that Crittenden died before 
the paper of 27th September, 1871, was issued, and that the 
attorney representing the Wilson and Crittenden claim saw 
the paper dated September 27th, 1871, for the first time 
when he was on the witness stand. Both Patterson and 
Clara Crittenden were alive as to their rights and demand- 
ing money, and a long time ignorant that Le Roy alleged 
any such understanding. 

If any such understunding existed at the date of the deed it 
should have found expression therein. It was therein stipu- 
lated that the trustee should not charge his commissions 
from time to time as sales were made, but they should not 
be deducted till all the debts to the custui que trusts were paid. 
(Record, p. 5.) | 

It was also therein stipulated that the grantors assented 
to certain releases; that Juana Estudillo might redeem her 
residence by paying $8,000; that L. L. Robinson might be 
paid a sum to be awarded him as receiver, and that Le Roy 
will not sell the family residence until after the other prop- 
erty has been sold. (P. 5.) 

If there was an understanding that of the debts secured 
by the deed $49,000 was to be postponed to any other claim, 
not only as a legal proposition ought this understanding to 
have appeared in the deed, but, as a question of probability 
in the realm of fact, it may be said to be certain that it 
would have been expressed in the deed if it had existed. 
But the deed in terms says that the $446,849 advanced by 
the party of the second part is to be paid “on the agreements, 
undertakings, and conditions hereinafter set forth.” 
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Steinbach says, on cross-examination (Record, pp. 102, 
103, questions 15 to 26), that he had frequent conversations 
with Jas. L. Crittenden, attorney for Clara C., about Decem- 
ber, 1876; that he had then advised Le Roy to have no con- 
versation with said attorney, and that he (witness) also talked 
with Felton and informed him that Crittenden contemplated 
bringing suit, &c. It appears from the evidence of the same 
witness that at some time (apparently earlier than Decem- 
ber, 1876) he had conversed with Crittenden, and that Crit- 
tenden had been at Le Roy’s office, but “ Le Roy was very 
careful to avoid having any conversation with him—in fact, 
it was understood between Mr. Le Roy and me that he should 
be very careful, when Mr. Crittenden should call upon him, 
in speaking with him,” &c. (p. 99, question —),as he (Le Roy) 
did not understand English well enough. 

Mr. Crittenden testifies that he had “a nymber of conver- 
sations with Le Roy without difficulty in understanding him 
or in his understanding me.” (Record, p. 90.) 

When Crittenden called at Le Roy’s office “ to ascertain 
for himself what all the conditions of the trust deed were 
(p. 100, question 30), Steinbach did not show him the Felton 
paper of 27th September, 1871. (Record, p. 101, question 
34.) 
Steinbach was at the bottom of the enterprise of getting 
up the letter of 27th September, 1871, as explained by him 
(Record, p. 64, questions 13, 14, 15), and he put a padlock 
on Le Roy’s lips when Crittenden called to talk on the sub- 
ject, in 1876 to 1879. We could ask for no better indication 
of weakness in the defense set up. 

Such a precaution evidently would have been utterly fool- 
ish if the truth was at first, as is now claimed, viz., that there 
was an understanding that the lawyers’ fees should be post- 
poned to all other claims. As lawyers’ fees are usually in 
the nature of salvage, when property has been recovered, 
and experienced lawyers like Felton and Patterson may 
readily be credited with knowing how to secure their fees 
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without unprofessional modesty, it would require very direct 
and positive proof to show that these lawyers had consented 
when the deed was executed to have their fees postponed to 
all the costs, expenses, and advances not only that Le Roy 
had then made and agreed to make, but all that thereafter 
he might be induced to make—in other words, to stand as 
insurers of unnecessary delay and extravagance in adminis- 
tering the trust, while Le Roy was charging up the fifteen per 
centum per annum on all the debts and advances whenever 
made. , 

It is enough to say that the proof submitted in the case 
seems inadequate to overcome the native improbability of 
the truth of the allegation that there was sach an under- 
standing. 

The matter of bringing the $49,000 into the deed was 
talked over between Le Roy and Felton before the former 
consented to embark in the transaction. (Le Roy’s testi- 
mony, Record, p. 49, questions 36 to 45, and Steinbach's, 
Record, p. 62.) 

Both Le Roy and Steinbach knew, at the time of the deed, 
that the lawyers were interested and the aggregate of their 
fees was $49,000. We cannot help repeating that the astute 
and careful Le Roy and the wily Steinbach would have had 
the alleged understanding on the face of the deed had it then 
existed. 

Felton, it is claimed, induced Le Roy to embark in the 
transaction, and he appears to have had a well-grounded 
expectation of a resulting advantage both to Le Roy and to 
himself. That he (F.) had such interest was plain to Le Roy. 
That he (F.) was arranging in the deed to defer indefinitely 
the collection of any part of his own demand, and to super- 
add an enlarged liability to lose the whole, is what Le Roy 
could not then have surmised, whatever F. may have said 
as to the sufficiency of the property to pay all the debts. 

The fact that the lawyers’ fees were to be covered by the 
deed of trust was well understood before and at the time of 
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execution. Steinbach had heard it talked over, and the 
exact sum of $49,000 was “settled within the last few days 
before the execution of the deed.” (Record, p. 73, questions 
43 to 48.) But he never heard it stated by Felton in the discus- 
sions he listened to that the lawyers were to be paid last. (Rec- 
ord, p. 74, question 56.) 

Both Le Roy and Steinbach knew that others as well as 
Felton were interested in the $49,000, but Steinbach did not 
know their names until in September, 1871. (Record, p. 74, 
questions 57 to 63.) If there was an understanding, as 
alleged, in October, 1870, by and between whom was such 
understanding had? 

Both Steinbach and Le Roy say there was such under- 
standing, but they do not testify when or between whom it 
was agreed to. We are left to infer that they originated the 
understanding themselves, and kept it alive between them- 
selves, as other witnesses deny ever having heard of it until 
shortly before this suit. 

Le Roy on one occasion spoke to Felton, likewise to Pat- 
terson, about certain proposed expenditures (Record, p. 53, 
question 15), and told them that if expenditures went on 
like that they could not possibly get their $49,000. 


“Mr. Patterson told me I need not be afraid; * * * 
the value of the property was greater than I had any idea of; 
there was no danger that we should not be paid.” 


This seems to have been about June 13, 1872 (Respond- 
ents’ Exhibit 9, Record, p. 119), and the fears of Le Roy were 
not then quieted by any reminder that the attorneys stood 
in the position of guarantors of all that might be spent, but 
that the trust property was of sufficient value to pay out 
every claim and was far more valuable than Le Roy sup- 


That there was no “understanding” when the deed was 
executed that the lawyers stood as guarantors of the other 
claims must be inferred from the conceded fact that there 
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was no demand for any such security as that. The prop- 
erty from the first was accepted by Le Roy as good for every 
amount asserted against it. He afterwards feared to enlarge 
the amount by other advances, but was quieted by assurance 
that the property would still be ample; and that it always 
was from October, 1870, to the commencement of this suit 
sufficient to answer all the just demands in full may be 
readily seen by inspection of this record. 

If we refer to the account stated by Mr. Mhoon (Record p. 
210) we find that the original trust debts, $446,849 (corrected 
by $149.86, error), $446,699.14; by adding interest at 15 per 
centum to 15th April, 1878 ($505,142.12), with subsequent 
disbursements and interest at same rate, amounted to 
$1,184,954.83, p. 211, on which by sales, &c., $482,331.17 
had then been realized, leaving due September 15, 1878, 
$702,623.66. January 10th, 1879, the judgment of the court 
(p. 215) was rendered for $766,577 and costs, $1,500. 

When we notice that the property then to be sold was sold 
for cash; that it consisted of very numerous tracts of real 
property described on eleven pages of the record, pages 216 
to 226, inclusive ; that the plaintiff in that action was allowed 
to be the purchaser, it is very plain that the reasonable value 
of all the property at any and every date between October 
Ist, 1870, and May, 1880, was greater than all the indebt- 
edness. 

By the Respondents’ Exhibit No. 20 (Record, p. 189) it is 
shown that he received from the sales made to himself by 
the commissioners in April and May, 1880— 


From Benjamin H. Brooks, commissioner... $157,242 42 


From Robert L. McKee, commissioner 474,774 93 
Received directly by plaintiff ............- 36,797 23 

Add receipts prior to the commencement of 
the foreclosure suit 482,332 17 
$1,151,145 75 


This amount was received for and on account of the ex- 
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penses of managing the property and the principal and 
interest of all the indebtedness. . 


This record and testimony presents to us Mr. Le Roy as a 
money-lender, and Felton as his friend, ready and compe- 
tent to show him safe investments at an enormous rate of 
interest. It shows that Le Roy well knew his ground when ~ 
entering upon this trust. He well knew the enormous profit 
to be secured, and well understood the small risk of a margin 
on the wrong side of the account and that the high rate of 
interest overpaid for that. The bank judgment was draw- 
ing interest at seven percent. When transferred into a loan of 
money by Le Roy the rate of interest was more than doubled. 
The opportunity to lend so large a sum at so high a rate on 
so good a security was a very unusually brilliant opportu- 
nity for Le Roy to invest. In fact, whatever fortune he had, 
he was to make, as he has made, another off this single in- 
vestment, even if he should pay the lawyers” their claims 
as the first step of proceeding under the deed ; and it was 
his duty as trustee to have done so. 

But it must be conceded the cautious Le Roy and the over- 
cautious Steinbach did, about a year after the deed of trust 
was executed, become desirous of placing the attorneys in 
the position of insurers of the immense profits of this trans- 
action. 

Steinbach became the agent of Le Roy in September or Octo- 
ber, 1871. In September, 1871, he carried the letter of 27th 
September, 1871, set out in the answer of Le Roy, signed by 
Le Roy, and addressed to J. B. Felton, S. M. Wilson, and 
W. H. Patterson, to John B. Felton. The introduction of 
this letter as evidence and the original rough draft of it 
were objected to. (P. 64. Exhibit No. 14, p.121.) This 
letter was never delivered to W. H. Patterson or to S. M. 
Wilson. No evidence is produced to show that they knew 
of it or its contents, or that Mrs. Crittenden had notice of 
any such defense against her claim until after Mr. Felton’s 
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death. Patterson first learned of ita few months prior to 
this suit. (See Patterson’s testimony, pp. 25, 26, questions 
17 and 20.) 


The plaintiff objects to that paper. He claims that it 
cannot be used or given in evidence to change the meaning 
of the trust deed, to add, after its execution, conditions not 
expressed in the deed, and, in fact, inconsistent with and 
in contradiction of the tenor of said deed. 


It will be seen on scrutiny of the paper that it is nota 
declaration of an understanding that was had at the date of 
the deed. Mr. Felton did not stultify himself by admitting 
that so important a matter was then understood though not 
expressed in the deed. He merely declared his assent to a 
new proposition dated September 27th, 1871, but he did not 
undertake to commit any one but himself. Steinbach says 
Felton drew up the paper, at his solicitation, for Le Roy to 
sign, and on careful inspection we find that that paper is a 
new declaration dated September 27, 1871. 

It is clear that the paper has done no harm to any cred- 
itor or cestui que trust who did not sign it, and that it is not 
evidence of any understanding agreed upon before its date. 
The defense has paraded that paper for a value that does 
not belong to it. 

Both Steinbach and Le Roy were schooled to the notion 
that it was their main reliance in this case, and Le Roy 
uncautiously said in reply (to q. 11, Record p. 58) that he 
had “no understanding whatever” with Felton about his 
(F.’s) interest in the trust, “excepting what was in that letter 
which he made me to write him,” a form of statement 
which is hostile to his defense, though it may not have been 
so intended. 


In this case the testimony does not describe any specific 
agreement in writing outside of the deed relating to the 
“ lawyers’ fees” and embracing all the persons interested, but 
sets up a verbal “understanding”—alleged to have been had 
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between Felton, one of the attorneys, and Le Roy. If such 
had been shown, we should be in doubt whether Felton was 
talking as attorney for the grantors, the Estudillos, or attorney 
for the grantee, Le Roy, or for himself as a creditor. (See 
testimony of Le Roy, Record, p. 60): 


4. 40. At the time this deed of trust was entered into did 
“vou not have other counsel besides Mr. Felton? A. No; I 
“had no other counsel. a 

“Q. 45. I ask 2 if there was any writing given at th 
“time showing that the lawyers were to be paid after you 
“were paid? A. I believe not,“ &. (Record, p. 48, Q. 31.) 


Le Roy said that in the negotiations which led to making 
the deed he conferred with John B. Felton alone—had no con- 
versation with Wilson or Crittenden or Patterson. (Record, p. 
49, quest. 38. Le Roy said that in these negotiations “ Mr. 


Felton was acting for the Estudillo family,” and to question 


42 he said Felton was at the same time his (Le Roy’s) “coun- 
sel and adviser.” Felton was also his “ particular friend.” 
(Q. 40.) ‘ 

As to the action against the Estudillos in the State court, 
none of the lawyers” were parties to that, nor was Mrs. 
Crittenden then the owner of the Wilson & Crittenden 
claim. The judgment taken in that case it appears to be con- 
ceded by Le Roy’s exhibit in this case, (Exhibit No. 21 
Record, p. 189) included “ the lawyers’ fees.” 

It is stated in the testimony of Steinbach that Le Roy, in 
April and May, 1880, under the judgment in that case, be- 
came the purchaser of all the trust property that had not 
before that time been disposed of and accounted for by him. 
(P. 41, questions 10, 11, and 12.) 

The reports of sules made by commissioners in the fore- 
closure suit were put in evidence (Record, pp. 42-127), but 
they are not found in the transcript here. (P. 42.) | 

However, Le Roy in his answer admits (p. 14) that a sale 
took place under the judgment in that case, “ and that at said 
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sale this defendant became the purchaser” of so much of the 
trust property “as had not been before that time sold by him to 
other parties.” 

Steinbach says (Record, p. 80, questions 7 and 8) that “ Le 
Roy was the purchaser of all the property sold by thecommis- 
sioners,” and that he ownsthe greatest part of it now, March 
2, 1881. . 

By this judgment-and the sale of the property under it 
Le Roy claims in his answer to have closed up his trust. 

The questions here raised are questions of law. Does his 
official relation as trustee survive the sale? Does his rela- 
tion as cestui que trust charge him with a purchase for the 
other cestui que trusts in like position with himself? Is he 
not by operation of law charged with a trust in invitum ? 


The Law of the Case. 


Under the statutes of California trusts in relation to real 
estate arise under instruments of writing and by operation 
of law. (Code, title 4, sec. 852.) 


A trustee must fulfill the purpose of the trust as declared 
at its creation, and must follow all the directions of the 
trustor given at the time . — as modified by tlie consent 
of all parties interested.” (Title 8, sec. 2258.) 


He can be discharged by a court only in a direct proceed- 
ing for that purpose. (Sec. 2282.) 

Express trusts may be created “to sell real property, and 
apply or dispose of the funds in accordance with the instru- 
ment creating the trust.” (Sec. 857.) 

Such being the statute law the familiar principle will 
apply, that “courts never permit parol proof to contradict 
an intention expressed on the face of the instrument.” 

Perry on Trusts, vol. 1, par. 76. 


The evidence in the case does not show a written agree- 
ment contemporaneous with the deed and explanatory of 
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its meaning. Such contemporaneous agreement would re- 
quire the “ consent of all the parties in interest in the State 
of California. An attempt has been made to show a parol 
“ understanding.” 


In a late case, Bast vs. Bank (101 U. 8. Reps., 93), the 
United States Supreme Court held that, in the absence of 
accident, mistake, or fraud, evidence was not admissible to 
show a parol agreement, made contemporancously with the 
assignment and as part of the transaction, to issue execution 
and collect a judgment whenever the money could be made 
thereon.” 


The Court remarked (page 96) that “ no principle of evi- 
dence is better settled at common law than that where persons 
put their contracts in writing it is, in the absence of accident, 
mistake, and fraud, conclusively presumed that the whole 
engagement and the extent and manner of their undertaking 
was reduced to writing.” 


The Court mentions approvingly the remark of the State 
supreme court of Pennsylvania in Martin vs. Berens (67 Pa. 
State Reps., 463) that, where “ parties are allowed to testify 
in their own behalf, the necessity of adhering strictly to it 
is all the more imperative.” 

In this case Le Roy is holder of the legal title to fulfill 
trusts created by deed of the Estudillos. He is also one of 
the “ cestui que trusts.” Equity will not allow him to set up, 
chiefly by his own declarations, a parol understanding in- 
consistent with the deed for the purpose of increasing his 
own share in the property, to the detriment of his co-cestui 
quie trust. 

It has been conceded by the defendant in this case that 
the $49,000 was part of the consideration of the trust deed. 
In California— _ 


“Where a part of the purchase-money of land is 
a person other than the grantee, a trust results in — of 
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the. latter for an interest in the land proportioned to his 
share of the purchase-money.” 

Hidden vs. Jordan, 21 Cala. Rep., p. 92. 

Case vs. Codding, 38 Cala. Rep., p. 191. 

— — vs. Baxter, 22 Cala. Rep., p. 575. 

Millard vs. mage ey 27 Cala. Rep., p. 119. 

Curry vs. Allen, 34 Cala. Rep., p. 254. 


In Kreutz vs. Livingston et al., 15 Cala. Rep., 344, defend- 
ants were holders of a mortgage to secure advances made 
by themselves and others. Plaintiff had made advances 
and was one of the persons intended to be secured, though 
not a party to the mortgage. Defendants assigned the 
mortgage and received the consideration, but refused to pay 
any money to the plaintiff. Held that they were liable. 


“A resulting trust ensues when a person acting in a fidu- 
ciary relation uses the trust funds to purchase property and 
takes the title in his own name.” | 

1 Perry on Trusts, par. 127. 


“ If a person acting in a fiduciary character purchase pro 
erty with the fiduciary funds in his hands, and take the title 
in his own name, a trust in the property will result to the 


cestui que trust or other person entitled to the beneficial in- 


terest 4 — fund with which the property was paid for.” 


“ Whatever acts are done a in regard to the trust 
property shall be deemed to be done for the benefit of the 
cestui que trust and not for the benefit of the trustee.” 

2d Story’s Eq., par. 1211. 


“ If a trustee or executor compound debts or mortgages, or 
buy in for less than is due, he shall not take the benefit of 
it to himself, for when he takes a trust he is to take it for 
the benefit of the cestui que trust. He cannot be permitted 
to raise in himself an interest opposite to that of the party 
for whom he acts. This is a fundamental doctrine in 

uity.” 

19 Van Horn vs. Fonda, 5 Johnson's Ch. R., 408. 
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The judgment obtained by Le Roy January 10, 1879, in 
the State court embraced the claims of “the lawyers” as 
well as the advances of Le Roy. When he bid in the prop- 
erty thereunder he did so for the benefit of the cestuis que 
trust ; he did it in protection of the interest of “ the lawyers ” 
equally with his own interest, and such property is now 
held by him in trust. That he took deeds in his own name 
does not affect our rights. He cannot secure the property 
to himself absolutely in that manner. 

Jenkins vs. Frink, 30 Cala., 586. 
Burhans vs. Van Zandt et al., 7th N. V. Reps., 523. 
- Rothwell vs. Dewees, 2d Black. Sup. Ct. Rep., p. 613. 
. Flagg ve. Mann, 2d Sumner, 523. 


“The mortgagee, who is also a trustee, is as strictly bound 
to fulfill his trust faithfully as he would be were he not a 
creditor, but acting for the benefit of another cestui que trust.” 

“A trustee should never be permitted to defeat the rights 
of a cestut que trust so long as it is in the power of a court of 
equity to enforce them.” 

: Gunter vs. Jones, 9 Cala., 644. 


In Jenkins us. Frink (above), one of the several purchasers 
who bought land under a contract bought an outstanding 
judgment, under which he obtained a sheriff’s deed to him- 
self alone. Held, that he became a trustee in invitum and 
held the legal title for the benefit of all the parties to the 
contract. 

As trustee under the deed Le Roy is charged with the 
collection of the money due “the lawyers,” and as co-cestui 
que trust he is liable to account for the property he pur- 
chased in his own name at the sale, and which is described 
generally in the bill of complaint and more specifically in 
the order of sale in the foreclosure suit. 

Under this second principle he becomes anew a trustee 
“by operation of law and is chargeable “ in invitum” with 
a trust in our favor. There is no place in the order of sale 
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or in the mattor of the purchase ſor a deſense such as he has 


sst up in this action, that our debt is postponed to his ad- 


vances. 

It is very clear that Le Roy did not fully account to plain- 
tiff’s assignors in the foreclosure suit. They were not parties 
to it. His estate is, therefore, now liable to account to us for 
our interest in the property he has purchased, and this re- 
sult follows whether or not our claims have been postponed 
to Le Roya Even if they came in last, the property is to 
be accounted for by Le Roy, and it is fairly indicated-on the 
surface of this case, though not directly proven, that there 
would be a large sum realized by the plaintiff from an ac- 
count on that basis. 

But we think it clear that we are entitled ent 
on an equality with Le Roy, and if there should be a loss 
he is liable to bear his proportion, and when the judgment 
below is reversed, that this basis of settlement should — 
from the decision of this court. 


Henry Bearp, 
Cuas. H. ARMES, 
Attorneys for. Appellant. 
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or in the matter of the purchase for a defense such as he has 
set up in this action, that our debt is postponed to his ad- 
vances. . 

It is very clear that Le Roy did not fully account to plain- 
tiff’s assignors in the foreclosure suit. They were not parties 
to it. His estate is, therefore, now liable to account to us for 
our interest in the property he has purchased, and this re- 
sult follows whether or not our claims have been postponed 
to Le Roy’s. Even if they came in last, the property is to 
be accounted for by Le Roy, and it is fairly indicated on the 
surface of this case, though not directly proven, that there 
would be a large sum realized by the plaintiff from an ac- 
count on that basis. 

But we think it clear that we are entitled to a settlement 
on an equality with Le Roy, and if there should be a loss 
he is liable to bear his proportion, and when the judgment 
below is reversed, that this basis of settlement should result 
from the decision of this court. 

Henry BEARD, 
Cuas. H. ARMEs, 
Attorneys for Appellant. 
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IN THB 


Supreme Court of the Muited States. 


OCTOBER TERM, 1886. 


No. 24. 


G. D. NEWHALL, ArrRLLAxr. 
versus 


E. G. Le BRETON, Apsinistrator or THeo. Le Roy 
ET AL. 


REPLY TO BRIEF OF ATTORNEYS FOR APPELLEES. 


The appellant takes issue with the appellee as to the legal 
effect of the original deed of trust. 


CONTENTION OF APPELLEES. 


The counsel of the appellees state their case thus (brief, 
p. 4): . 


“Mr. Felton prepared this deed of trust to Le Roy, which 
was executed by the Estudillos as security for his loan of 
$379,849, and he added to the amount so secured the sum of 
$49,000, which was the fee coming to himself and his asso- 
ciates, and making a total of $446,849 expressed in the deed. 
This $49,000 was tacked on to the indebtedness of $379,849 in- 
curred by the Estudillos to Le Roy, as aforesaid, upon the 
express understanding that it was to id only after Mr. Le 
ee ness, with interest 
and expenses about the property. By this deed the Estudillos 
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became the trustors, and Le Roy the trustee and cestut que 
trust as to the amount due him. There was also a special 
trust in favor of Felton and his associates to the extent of 
$49,000 and interest thereon from the date of the deed, in 
case sufficient was realized from the property to meet this after 
paying Le Roy in full.” 


CONTENTION OF APPELLANT. 


We claim that the deed itself (Record, pp. 2 to 5) is the 
_arbiter of its own contents and meaning; that it does not 
mention any such sum as $379,849 as due Le Roy, but the 
sum of $446,849. The sum of $49,000 is no more tacked on 
to $379,849 to make the $446,849 than $379,849 is tacked on „ 
to $49,000. Neither does the deed mention any special 
trust for the lawyers, or that their debt is in any regard less 
secured than any other sum or moneys intended by the deed 
to be secured. 

Unnamed amouuts of future advances are secured with, 
and equally with, a named sum—$446,849—all mentioned 
. as due Le Roy, and though the particular sums had not 
Bey been all paid and advanced at the date of the deed, they are 
4 by the deed treated upon an equality, and the trustee as- 
sumed to pay them according to the terms of the deed. 

And it is to be noted that under item fourth of the deed 
(Record, p. 4) he was to treat all the sums that ‘constituted 
the $446,849 alike, just as he was to be secured on a like 
basis for future advances. 

That is certain which can be rendered certain, and the then 
existing debts and the future advances with interest, reached, 
at any given day a given sum, easily divided, so as to bear: 
like relation to any greater or less aggregate to be distributed 
in like proportion. There is no difficulty, therefore, in as- 
certaining our share of the money or property embraced in 
the trust. 

It was only after ALL PAYMENTs provided for were made 
by the trustee that the residuum, if any, was to be trans- 
ferred to the Estudillos, the trustors. 
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The counsel for appellees say that $49,000 was added to 
the trust upon the express condition that the payment of 
that much was to be postponed to the payment of all other 
amounts secured. (Brief, p. 7.) 

Well, we do not find the condition expressed in the writ- 
ing, and it is the deed which has declared the trust. It 
was this deed that the assignors of our client ratified, 
and there is not an iota of evidence in this record to show 
that they ever agreed to any such condition as is alleged, or 
ever heard any conversation about it, until over seven years 
after the deed was recorded. Then they repudiated any 
such condition. No conversation was had with them in 
1870. (Record, p. 48, Ques. 32.) 

Apologizing to the court for not having quoted and ex- 
plained the statutes of the State more fully in our original 
brief, we now quote the following : : 

“No estate or interest in lands other than leases for a term 
not exceeding one year, nor any trust or power over or con- 
cerning lands, or in any matter relating thereto, shall here- 
after be created, granted, assigned, surrendered, or declared, 
unless by act or operation of law, or by deed or conveyance 
in writing, subscribed by the party creating, granting, as- 
signing, surrendering, or declaring the same, or by his lawful 
agent thereunto authorized by writing.” 

1 Hittel Gen. Laws, sec. 3150. 
Stats. 1850, p. 266, sec. 6. 


“The preceding section shall not be construed * * * 
to prevent any trust from arising or being extinguished by 
implication or operation of law.’ 

1 Hittel Gen. Laws, sec. 3151. 
Stats. 1850, p. 266, sec. 7. 


These are the statutory provisions claimed by appellees 
as controlling this case, enacted in 1850. 

We respectfully submit also the following sections from 
the Civil Code of California, enacted March 21, 1872, to take 
effect January 1, 1873. 
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An examination of the Code shows that it was intended to 
give popular information to the people of the existing law 
of the State by a combination and condensation of both 
statute and common law then in force in the State. If new 
provisions were introduced, special attention was called to 


them as modifying law then existing. But the following 


were but the compilation of the law in force on the subject 
at that time, and in that aspect are on a level of authority 
nearly equal to a statute. Wherein they prescribe duties to 
a trustee they become operative to control the conduct of 
Le Roy as trustee, under the deed of 1870, from January 1, 
1873. | 


“Sec. 2228. In matters connected with his trust a trustee 
is bound to act in the highest good faith towurds his benefi- 
ciary, and may not obtain any advantage therein over the 
latter by the slightest misrepresentation, concealment, threat, 
or adverse pressure of any kind.” 

SRC. The nature, extent, and object of a trust are 
expressed in the declaration of trust.“ 

“Sec. 2254. All declarations of a trustor to his trustees in 
relation to the trust, before its —— by the trustees, or 
any of them, are deemed part of the declaration of the 
trust; except when a declaration of trust is made in writin 
s previous declarations of the same trustor are — 
therein.“ 


“Sec. 2258. A trustee must fulfill the purpose of the trust 
as declared at its creation, and must follow all the directions 
of the trustor given at the time, except as modified by the 
sonduet of all parties interested, in the same manner and to 
the same extent as an employee.“ 

“Sec. 1625. The execution of a contract in writing, 


whether the law requires it to be in writing or not, super- 


sedes all the oral negotiations or stipulations concerning the 
matter which preceded or accompanied the execution of the 
instrument.” 


We rely on the authorities cited on pp. 23 and 24 of our 
original brief to establish the legal proposition that equity 
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will not allow a trustee to set up a parol understanding in- 


consistent with the deed in order to increase his own share 
in the property, and that this is and was the law in California 
is shown also by the foregoing quotations from the Code. 

We are not willing to have our case decided upon the as- 
sumption by opposing counsel, that it is based on doctrines 
which we have not stated in our brief. We have not claimed 
that a trust in favor of our clients arose, by implication or 
operation of law, solely from the one circumstance that our 
money is embraced in the sum mentioned in the deed. 

We have cluimed the trust in our favor to have been es- 
tablished by the words and intent of the trustors expressed 
in the deed, and that the testimony of Le Roy and Steinbach to 
vary the legal effect of these words cannot be received in 
any court as evidence, and that the trust established in our 
favor by the deed, clings to all the transactions of Le Roy, 
and that he has not extinguished our interest by his pur- 
chase of a large residuum of the property at a judicial sale, 
ten years after he entered upon the trusteeship, especially 


as the judgment was entered in his favor for the money due 


on our claims. 

If the appellees could be heard to say that our eluims were 
to receive no dividend under the deed until all others had 
been satisfied, the testimony of Le Roy and Steinbach would 
not satisfactorily establish any such parol understanding, 
weakened as it is by their concessions and conduct in the 
matter. 

That the lawyers’ fees were to be included in and secured 
by the deed was often talked of and understood between 
Felton and Le Roy in August and September, 1870, prior to 
its execution on October 1, 1870; but during all those nego- 
tiations Steinbach never heard it said that the deed was to 
show that the lawyers were to be paid last. (Questions and 
answers 43 to 56, inclusive; record, pp. 73 and 74.) 

Inspection of the deed shows every important condition 


specified therein, but does not show that the lawyers were to 
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be paid last. On the contrary, the paragraphs 4th and 6th, 
specifving the duties of the trustees, require payment of all 
the “indebtedness hereinbefore specified without priority 
or postponement of any portions. 

No such condition as is now set up had been agreed upon 
prior to the deed. Le Roy says he understood the condition 
alleged was agreed to, but, upon the well-settled principles of 
law, the deed itself is the only criterion of the conditions of 
the contract, and no such condition is found therein. This 
deed Le Roy accepted and he entered on the trust, and the 
fact that the lawyers were not paid at once does not —_— 
the undertaking of Le Roy to pay them. 

It isa fact of very material importance that both before and 
after the deed, whenever the sufficiency of the security to 
cover all claims came up for discussion, it was not said that 
the loss, if any, would fall on“ the lawyers,” but it was main- 
tained by Patterson, Wilson, and Nugent, as well as by Fel- | 
ton, that the security was at all times ample for all the 
debts, and the new advances proposed. 

Le Roy accepted this fact when he accepted the deed end 
entered upon the trust. 

The suppression and concealment by Le Roy and his 
agent, Steinbach, of their claim that the attorneys were to be 
paid last impairs the force of their testimony. 

Patterson, though often conversing with them about the 
trust, had not heard of such a condition until shortly—say 
three months—before he testified (which was July 17, 1880). 
(Record, p. 25, Q. 17, and p. 26, Q. 20.) 

The deed was shown to Patterson and he ratified it by 
his concurrence, but no statement was made to him that 
payment of his debt was to be postponed to the payment of 
other claims. (Record, p. 26, questions 21 to 24.) 

Tt appears from the testimony of Steinbach, Le Roy, and 
Crittenden that the last-named called repeatedly at Le Roy’s 
office while the foreclosure suit was pending to insist upon 
having some payment by Le Roy on his mother’s claim. 
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In these repeated interviews he was not advised, until May, 
1877, of Le Roy’s purpose not to pay any money thereon 
until he himself was reimbursed for other advances. (Rec- 
ord, p. 191, Ex. No. 25.) Le Roy, under Steinbach’s advice, 
declined to talk (p. 99, Q. 24), and Steinbach added con- 
cealment to silence, and though having in his mind the 
Felton paper of 27th September, 1871, did not show it to 
Crittenden, but preserved it,so as to produce it in court as 
a surprise, and, as Steinbach thought, a paper that would 
defeat Mrs. Crittenden’s demand. (Record, p. 100, Q. 34.) 

A trustee and his clerk who act in this manner toward a 
party claiming to be a beneficiary of the trust are not worthy 
of full credence when testifying in their own interest. 

In the litigation before the district court—1874 to 1879— 
in which J. L. Crittenden, as attorney, was endeavoring to 
bring forward the claim of his mother, Le Roy proceeded to 
take his judgment upon the principal and interest of the 
$446,849 mentioned in the deed and to buy in all the trust 
. estate under that judgment, notwithstanding the objection 
of the Estudillos that Le Roy had not actually paid the 
amount of our debts. (Record, pp. 227, 228.) 


THE FELTON PAPER. 


A practical view of the testimony and the facts and rec- 
ords seems to be this, that prior to the deed some conversation 
had occurred in which the attorney of the Estudillos had said 
that the lawyers, including himself, were willing to wait for 
their pay, but when the deed was drawn such a condition 
was not inserted. 

Afterwards, September 27, 1871, Le Roy tried to have 
the deed reformed, not by a suit in chancery, but by an 
ugreement or paper in writing, outside the deed. 

Now it appears that the Felton paper is not so destructive 
of Mrs. Crittenden’s claim as Steinbach supposed it would 
be when he concealed it from her attorney in 1876 or 1877. 
Consider it a moment: 
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“These sums are to be paid, principal and interest, * 
as soon as I shall be reimbursed, principal, interest, ad- 


“Tazo. Le Roy.” 


"vances, and expenses. | 


“ This is the true understanding about the above interests. 
“ Jonn B. Ferton. ~ 
“ Sept. 27, 1871.” 


(Record, p. 121. Ex. No. 14.) 


What is that paper? It is an understanding had Sep- 
tember 27, 1871, and if it can be maintained against Fel- 
ton’s interest is not valid as against Patterson and Crittenden. 

Patterson denied the authority of Felton to act as his 
agent after he had assented to the original deed (p. 26, Q. 21), 
and Felton did not assume to act for any one but himself. 

Neither is the memorandum of Felton “a declaration ” 
which can be given in evidence against others in like in- 
terest. He was nota partner with them, and at best the 
declaration is of a new arrangement to which they were not 
parties, and which was concealed from them as long as pos- 
sible. 

The paper is of no force whatever as against the appellant 
in this suit, and his attorney objected to it as evidence. 
(Record, p. 64, Ques. 13, 14, 15.) ! 


AN ACCOUNTING DEMANDED. 


The counsel for the appellees have, we believe, erred in 
asking this court to accept the judgment of the court below 
as conclusive, in its practical refusal to order an account to 


be taken in this case, on the ground that we had alleged no 


error in the judgment in that respect. 
Our second cause of alleged error fully covers this in very 
comprehensive terms. 


SUIT BY THE ASSIGNEE. 


The objection of the defendants that this suit was begun 
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by an assignee comes with no force in view of the circum- 
stances developed. 3 

The claims of the assignees were not fully ripe until Le 
Roy had refused to pay them anything, and this was not 
until 1880. 

Patterson was then in declining health, and on that ac- 
count had retired from business. Mrs. Crittenden had been 
badly treated at every approach to Le Roy ai his office for 
satisfaction. : 

The claims needed assertion by a vigorous and determined 
man, and circumstances practically compelled the assign- 
ment of them for that purpose if no other. 

Le Roy had made a large fortune out of the trust prop- 
erty, and his acquisitions were indirectly due to the legal 
services the lawyers” had rendered iti saving the property 
prior to the deed of trust. He is not in a position to justify 
the repudiation of their compensation. | 


IN CONCLUSION. 
We think we have made it plain— 


Ist. That Le Roy became a trustee under the deed to pay 
our debts on an equality with other advances, and that the 
alleged condition that our claims were to be postponed to 
others is not legally established. 


2nd. That (our first proposition being maintained) Le Roy 
has never so accounted for his trusteeship as to bar our pres- 
ent demand for an account. 


In the foreclosure suit in the district court he sued upon 
our debts as his own, and took his judgment upon the ag- 
gregate. Had he intended, or had his attorneys then 
believed, that he could obtain all the property to the exclu- 
sion of our claims—had they believed that there was any 
valid condition to the deed by which our debts could be 
2 
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postponed to his—then was the time to set up such condition 
to make us parties to the suit and to foreclose if possible our 
interests as well as those of the Estudillos. 

Having obtained his judgment and bought in the prop- 
erty, he claims thereby to have become absolute owner of all 
that he purchased to the exclusion of our interests, and this 
claim, we assert, is not good in law. 

On pages 23 to 25, inclusive, of our original brief we have 
quoted authorities to maintain the proposition that the pur- 
chase of the property of the trust, under a judicial decree by 
the trustee, did not extinguish our right to a dividend, as 
parties secured by the original deed, on a par with money 
advances made by Le Roy. 

Wo beg to add reference to the recent case decided by the 
supreme court of California: Cavagnaro vs. Jean Don, p. 227, 
63d Cal’a Rep'ts. 

The case of Wright vs. Ross, cited and relied on by appel- 
lee, was an early case, and was decided by a divided court, 
Judges Rhodes and Sanderson dissenting. Moreover we do not 
find that it goes as far as counsel for appellee claim in their 
brief. 

We may be excused for referring to the fact that in a 
cause, No. 9002, Dep’t A, in the superior court at San Fran- 
cisco, arising out of this trust business, and prosecuted by 
Katherine B. Felton vs. Edward Le Breton et al., the judge 
(Sullivan) recently expressed the opinion that“ the interest 
of Felton in the trust estate was never foreclosed, and the 
plaintiff is entitled to an accounting as prayed.” He accord- 
ingly directed counsel to prepare a decree in favor of the 
plaintiff. 

The case has not yet reached a stage at which a report of 
it is likely to find its way into the books or into the “ West 
Coast Law Reporter.” 

We respectfully here refer to a case lately decided by the 
supreme court of Minnesota, not yet in the books, but printed 
in the daily newspapers of St. Paul. (See Pioneer Press of 
October 10, 1886.) | 
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The case, King vs. Remington et al., involved very valua- 
ble properties, and was exhaustively argued by able counsel. 

We subjoin part of the syllabus, which appears to have 
been written by Chief Justice Gilfillan : 


. owned a large quantity of real estate, and was largely 
indebted, beyond his ability to pay at once without sacrific- 
ing the real estate. His wife also owned a large amount of 
real estate. June 15, 1875, the two conveyed the greater 
part of their real estate to R. by deeds absolute in terms. 
At the same time K. and R. executed an agreement in writ- 
ing, acknowledging the conveyance to have been made as 
security for advances to K. made and to be made by R. and 
containing provisions in respect to future advances of money 
and credit which R. covenanted to make, from which the 
pe of the transaction appears to have been toenable K., 

vy means of the advances so to be made, to pay off his debts 
and save so much of his property as might remain after 
disposing of enough to reimburse R. for all advances made 
and to be made, and interest and expenses. The contract 
_ to R. peculiar powers with respect to the holding and 

isposition of the lands conveyed. Held that this created 
such a relation of trust and confidence between the parties 
as disabled R. to purchase under 5 or mortgages 
or bankruptcy proceedings and hold against K., for his own 
benefit, property of K., whether included in the deeds exe- 
cuted as security or not.” 


The court cited the subjoined as authorities upon the 
question decided. 
Baldwin vs. Allison, 4 Miun., p. 25. 
Jewett vs. Miller, 10 N. Y., 402. 
Michoud vs. Girod, 4 Howard, 503. 
Greenland vs. King, 5 Land Jurist, 18. 
Van Epps vs. Van Epps, 9 Land Jurist, 237. 


Respectfully submitted, 
Henry Bearp, 
C. H. Armes, 


Counsel for Appellant. 


NNEY: 
| JAMES f. borage 
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IN THE 


Supreme Court of the United States. 


No. 


G. D. NEWHALL, APPELLANT, 
VS. 


EDWARD G. Le BRETON, Apw’r or Tuto. Le 
Roy, Er Al., APPELLEES. 


—U— — ͤ ä— —— ee — 


Argument of Evans S. Pillsbury, and Pillsbury & 
Blanding, Attorneys for Appellees. 


STATEMENT OF THE CASE. 


As counsel for appellant have in their statement in- 
advertently committed an error in setting forth a copy 
of the paper introduced in evidence and relied on by 
appellees as showing the exact terms of the trust as- 
sumed by Le Roy, we here insert it : 


“San Francisco, 27 Sept., 1871. 


“To Messrs. J. B. Felton, S. M. Wilson and W. H. 
Patterson, Present. 


“ GENTLEMEN :—I hereby certify that you are en- 
titled to the following sums, payable out of a certain 
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of Le Roy. Mr. Le Roy at first objected to making 
such large advances on the property, but after long 
and persistent persuasion by Mr. Felton, he consented 
to advance the amount required to accomplish the pur- 
pose, $397,849 in all. Mr. Felton was then, and had 
been for years, the confidential attorney and adviser of 
Le Roy, and besides their business relations, there ex. 
isted between them a warm friendship. Mr. Felton 
conducted all these negotiations with Le Roy, which 
led up to and culminated in the trust deed which was 
executed October ist, A. D., 1870. Rec., pages 2-6. 

Mr. Felton prepared this deed of trust to Le Roy, 
which was executed by the Estudillos as security for 
his loan of $379,849, and he added*to the amount so 
secured the sum of $49,000, which was the fee coming 
to himself and his associates, and making a total of 


$446,849 expressed in the deed. This $49,000 was 


tacked on to the indebtedness of $379,849 incurred by 
the Estudillos to Le Roy, as aforesaid, upon the express 
understanding that it was to be paid only after Mr. Le 
Roy had been fully reimbursed his indebtedness, with 
interest, and expenses about the property. By this deed 
the Estudillos became the trustors, and Le Roy the 
trustee and cestui gu@ trust as to the amount due 
him. There was also a special trust in favor of 


Felton and his associates to the extent of $49,000 . 


and interest thereon from the date of the deed, in case 
sufficient was realized from the property to meet this 
after paying Le Roy in full. During the year 1871, 


_Mr. Rudolph Steinbach was employed by Le Roy to 


take charge of this property, and upon assuming his 
duties found no evidence of the conditions upon which 
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the $49,000 was added to the amount of $379,849, due 
to Le Roy, and making up the sum of $446,849 ex- 
pressed in the deed, and thinking, as a prudent busi- 
ness man, that there should be some evidence of the 
same in writing, applied to Mr. Felton in the matter, 
and thereupon the paper hereinbefore set forth was 
prepared by Mr. Felton and signed. At the time 
that Mr. Felton induced Le Roy to enter into this 
transaction, he represented to Le Roy that the whole 
business could probably be wound up within a year; 
but the property became involved in litigation, patents 
to a portion had to be procured from-the United 


States government, and so, from one delay and an- 


other, the business ran along until September, 1874, 
when Mr. Felton filed a complaint in behalf of Le 
Roy against the Estudillos in the District Court of 
California for the County of Alameda, to foreclose this 
trust deed and have the property sold, and the trust 
wound up. 

In December, 1876, the defendants in this fore- 
closure suit appeared by their attorney, William H. 
Patterson, and filed their answer and a cross-complaint. 
In April, 1877, the plaintiff, Le Roy, by Mr. Felton, 
his attorney, filed a replication to the defendants’ cross- 
complaint. In May, 1877, Mr. Felton having died, 
Mr. B. S. Brooks was substituted as attorney for plain- 
tiff in this foreclosure proceeding, and prosecuted the 
same to final judgment, which was obtained January 
10th, 1879: and during the months of April and May, 
1880, the whole trust property remaining undisposed 
of was sold under said judgment, and did not realize 
enough by the sum of $35,617.28 to reimburse Le 
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me that he had a perfect confidence in the sufficiency 
of the security) that there was due to him and others 
about $40,000. Mr. Felton did not state the exact 
sum of $49,000, which was afterwards stated, but at 
that time spoke of the amount as being about $40,000. 
That was what determined me upon entering into the 
business. Mr. Felton telling me (to show me the ab- 
solute confidence that he had himself in the sufficiency 
of the security, and that I was perfectly safe in doing 
this business), that the sum of about $40,000 was due 
to him and others, and that sum would not be paid to 
them until I should be entirely paid for the advances 
I had already made, the advances I was to make and 
any advances that I would make in the future, and the 
interest on them. That was the only thing that de- 
termined me, and I only consented with this express 
condition, that I should be entirely paid as I have 
stated, capital and interest on my advances before this 
sum of about $40,000 referred to should be paid.” 
Rec. pp. 48, 49. | 

He further states that Mr. Felton first mentioned or 
proposed adding this $49,000 at the time that he, Le 
Roy, refused to undertake the business, and that in 
this negotiation Mr. Felton represented the Estudillos 
as well as himself; that he was not only his particular 
friend, but his sole counsel and adviser, and had occu- 


pied that position for several years, also that Mr. 


Felton stated he believed the whole business could be 
wound up within a year. Rec. pp. 49, 50, 51. 

That the negotiation was with Mr. Felton alone and 
he had no conversation with Mr. Patterson or Mr. 


Wilson about it. That he understood when Mr. 
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Felton explained it to him that of the $49,000 there 
was $25,000 coming to Mr. Felton, $12,000 to Mr. 
Patterson, and $12,000 to Crittenden & Wilson; this 
was several months after the deed of trust had been 
made. That in the beginning he did not know the 
particulars about it. He believed Mr. Felton and 
Mr. Nugent were to get a part and perhaps other peo- 
ple, but did not know exactly the amounts. He also 
thought that Mr. Patterson was to have something, 
but as to Crittenden & Wilson, he never knew it; he 
was not aware what the counsel fees were for. He 
never paid Mr. Felton anything on account of this 
$49,000. Never made any agreement with’ them 
about it except the one that is in the letter which was 
written. He had no agreement with Mr. Patterson or 
Mr. Wilson about it. Rec. pp. 57, 58. 

Upon this point Mr. Steinbach also testifies as ſol- 
lows : 

I have had the management of the property since 
October, 1871. I occupied the same office with Mr. 
Le Roy prior to the date of the deed of trust. In the 
months of August and September, 1870, I was pres- 
ent several times when Mr. Felton and Mr. Le Roy 
spoke of this subject. Mr. Felton was very urgent that 
Mr. Le Roy should do this business—make this transac- 
tion. I came back from the East at the end of July, 
1870, and on the very day of my arrival Mr. Le Roy 
spoke to me on this subject, and told me that he was 
considerably troubled about it, and told me that nego- 
tiations had been pending for some time—for how long 
I could not say. From that time they continued un- 
til the deed of trust was executed. The cause of the 
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delay was that Mr. Le Roy did not want to advance 
any more money than he had already on the four 
mortgayes which he held at that time. I could not say 
how many times Mr. Le Roy was in Mr. Felton's of- 
fice about it, but I can remember three or four occa- 
sions when Mr. Felton was in Mr. Le Roy’s office on 
this subject when I was present. It was just about 
the time of the date of the deed of trust, within a few 
days of its execution, that the exact sum of $40,000 
was mentioned. I cannot tell precisely the date (when 
I first heard of the idea of including in this trust deed 
the provision for the lawyers), but it was mentioned on 
the very first occasion that Mr. Felton spoke to Mr. 
Le Roy in my presence about the trust deed or about 
the transaction. It was the great argument used by 
Mr. Felton in every conversation that he had with 
Mr. Le Roy in my presence on the subject. Mr. Le 
Roy was hesitating and afraid to go into it. Mr. Fel- 
ton always urged this argument, with other arguments, 
in regard to the sufficiency of the security over and 
over again; but he insisted particularly and repeat- 
edly on this, that Le Roy ought to be satisfied with 
the security, since they were satisfied to have him paid 
entirely first before they could get a dollar. Mr. Fel- 
ton tried to explain to Mr. Le Roy the excellence of 
the investment which he urged him to make. He ex- 
plained to him particularly the value of the San Le- 
andro Ranch and of the other ranches that were to be 
transferred to him. He showed him or gave him a 
statement in detail of the lands in the San Leandro, 
made by Mr. Stratton. The valuations showed him 
that that ranch alone would be sufficient to pay 
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the advances which he was called upon to make, but 
Mr. Le Roy still hesitated. Then Mr. Felton told 
him he certainly. ought to be satisfied with the secu- 
rity, since he and the other lawyers were satisfied that 
the money that was owing to them from the Estudillos 
should be paid after he, Mr. Le Roy, should be en- 
. tirely paid, and that they were not likely to do that if 
they did not think the property was amply sufficient 
to pay both him and them, and, in fact, he said that he 
had no doubt that the Estudillos themselves would 
still have a good deal of property left after everybody 
was paid.” Rec: p. 61, 62, 63. 

“ It was the end of September, 1871, about a year 
after the date of the deed of trust, when I made an 
arrangement with Mr. Leroy in reference to the 
management of the estate. In examining the deed 
of trust and the papers that Mr. Le Roy at that 
time had, the accounts and vouchers and other papers 
he had at that time, I did not see among the papers 
any paper stating precisely the conditions of the 
$49,000. In fact, no paper that showed that there 
was any particular sum mentioned in the deed 
of trust that belonged to anybody but Mr. Le Roy. 
I thereupon made the remark to Mr. Le Roy that 
there ought to be such a paper, that those who were 
interested in the $49,000 which did not belong to him, 
ought to have such a paper, he himself ought 
to have such a paper, stating the conditions. He 
agreed with me, and I thereupon went to Mr. Fel- 
ton and told him that I had found no such paper, 
and that if there had not been one made, it ought 
to be made then and there. He then and there 
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drew up a letter, which he proposed that Mr. Le Roy 
should sign a draft of which Ihave here now. It is 
all in his handwriting, done in my presence. l then 
went to my office and made two copies of that let- 
ter, and Mr. Le Roy signed them. Mr. Felton 
gave me this draft and requested me to make two 
copies of it, have Mr. Le Roy sign them and bring 
them to him. I did so. I went to the office, made 
two copies, had Mr. Le Roy sign them and brought 
them to Mr. Felton. One of them I left with him, 
and the other he returned to me after writing the sen- 
tence which appears at the bottom, This is the true 
understanding about the above interests, John B. Fel- 
ton, September 27, 1871. This letter was dated the 
day it was written and signed.” Rec., pp. 63, 64. 
Mr. Steinbach further testifies that in the year 1873 
he had a conversation with Mr. Samuel Wilson (one 
of the “attorneys interested in this $49,000), and 
John Nugent, in Washington ; that Mr. Nugent had 
then gone to Washington to obtain a patent of the 
Guadalupe Ranch, which is a portion of the property 
mentioned in the deed of trust, and he says: 


„was in company with Mr. Nugent and met 
Mr. Samuel Wilson, and both myself and Mr. Nugent 
tried to induce him to help as much as he could in the 
matter of the Guadalupe patent. I gave him as my 
opinion that if the land which was at that time, in 
dispute, which was not covered by the old patent, and 
which was included in the new patent which we were 
trying to obtain, that if that piece of land were lost to 
the estate of the Estudillos, | saw no chance what- 
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ever that he, Mr. Wilson, would ever get anything for 
his interest in the $49,000; that the property would 
not be sufficient to pay Mr. Le Roy, and consequently, 
that he could get nothing. Mr. Wilson made no re- 
ply to that. Mr. Nugent only suggested that he had 
no doubt that there was plenty of property left, even 
if that was lost. Mr. Wilson then told us that he 
could not possibly stay in Washington ; he had to go 
back to New York, and we did not get his aid in that 
matter.” Rec., p. 65. 

Also that he had frequent conversations with Mr. 
Patterson on this subject. Rec., p. 65, q. 20. 

There was no attempt to contradict this testimony, 
either by Mr. Patterson or by Mr. Wilson, both as- 
signors of the appellant. 

After the execution of the trust deed, Mr. Patterson 
acted as the attorney of the Estudillo family; from 
the date of the deed to the inception of the fore- 
closure proceedings, Mr. Le Roy made large private 
sales from the trust property, by virtue of his power 
under the deed, and received the money therefor, but 
no claim was preferred on the part of these attorneys 
for a pro rata share thereof. 

In the foreclosure suit of Le Roy against the Estu- 
dillos—the printed transcript of the proceedings in 
which was omitted by stipulation from the record here- 
in Rec., p. 193. with leave to either party to quote 
therefrom in the printed briefs—Mr. Le Roy was ex- 
amined as a witness on July 19th, 1877, and en testi- 
fied touching this $49,000 as follows, viz: 


“Q.—Don’t you know that the defendants—the 
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Estudillos — were indebted to Felton, Patterson and 
Wilson for services to a very large amount. say up- 
wards of $20,000, and that you agreed to assume and 
pay the same; and that that amount entered into and 
made a part of the amount specified in the deed of 
trust ? 

A. ] don't know now how to answer. I only know 
that I had an agreement with Mr. Felton not to pay 
any of these lawyers until I got all my money, inter- 


est and advances and commissions The amount of 


the claims of Felton, Patterson and Wilson, which was 
included in the deed of trust, is $49,000.” (Printed 
Transcript, p. 335-) 

It will be remembered that William H. Patterson, 
one of the assignors of the appellant herein, was one 
of the attorneys for the defendants in that foreclosure 
proceeding. 

The high character of Mr. Felton ought to put an 
end to any suggestion that the original understanding 
was different from that expressed by the paper which 
he afterwards signed for the sole purpose that such un- 
derstanding might be evidenced in writing. It cannot 
for a moment be supposed that Mr. Felton could have 
lent himself to the perpetration of a fraud upon his 
associate attorneys. The arrangement of the whole 
matter of this $49,000 fees was delegated to Mr. Fel- 
ton by the other interested attorneys; they had noth- 
ing to say to Mr. Le Roy about it; having left the 
whole matter to Mr. Felton; they are bound by his 
acts; they cannot accept a part of his arrangement 
and repudiate a part; for to allow this would be a 
manifest injustice to Le Roy. 


—— 9 ne 
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It is upon this ground that the declaration of Mr. 
Felton in writing as to the conditions of this trust was 
clearly admissible, in view of the attendant circum- 
stances, not to show a new understanding, but the pre- 
cise terms of the agreement under which the $49,000 
was added to the trust deed. The other attorneys 
having made Mr. Felton their agent in the transac- 
tion, his declarations are admissible, as against them, 
to show what the arrangement was. 

Counsel for appellant claim that if there was any 
such understanding about the postponement of the 
payment of this $49,000 to that of Le Roy’s advances, 
it should have been expressed in the trust deed; but 
they forget that the Estudillos and Le Roy were the 
sole parties to that deed. The claim of the attorneys 
was in the nature of a second mortgage, and for ir 
convenience Mr. Felton induced Le Roy to permit it to 
be tacked on to his first claim, but upon this separate 
agreement that it was to be second and subordinate 
thereto. That was an arrangement to which the Estu- 
dillos were not parties, and in which they were not in- 
terested. It would be palpably inequitable to permit 
the attorneys to show by parol that their claim was 
tacked to that of Le Roy, but preclude the latter from 
showing the conditions under which it was done; par- 
ticularly as Mr. Felton, when so acting for the benefit 
of himself and his associates, was the sole attorney 
and adviser of Le Roy. 

It is not pretended that any one had any knowledge 
on the subject but Felton, Le Roy and Steinbach. 
Mr. Felton negotiated the transaction and knew just 
what it was; he is dead and cannot testify ; but he has 
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‘left behind him a declaration in writing made against 

his own interest; it is in precise accord with the testi- 
mony of Le Roy and Steinbach, which is corroborated 
by circumstances ; it is in precise accord with the natu- 
ral presumptions and equities. 

No point is made by the appellees as to the origin 
of this claim of $49,000, or whether it was, in fact, 
owing from the Estudillos to these attorneys; they 
concede that for the purposes of this case, it may be 
assumed to have been a valid indebtedness. 


There can be no possible reason for ordering an ac- 
counting between Le Roy and the pretended repre- 
sentative of these claims of Wilson and Patterson, to 
ascertain if Mr. Le Roy has been more than paid, or 
for any purpose, for that was fully gone into on the 
trial of this cause, and itemized accounts showing all 
the receipts and expenditures of Le Roy from the in- 
ception of the trust, were put in evidence and appear 
in the printed transcript, before referred to, from page 
80 to page 306, and Mr. Steinbach testified that these 
accounts were correct ; also, that all the trust property 
had been sold, leaving this deficiency of $35,617.28 
still due to Le Roy on account of his original ad- 
vances. Rec., p. 79. And he produced statements 
in detail showing this deficiency. Rec., pp. 189, 190. 
Respondent's Exhibits, 20 and 21. 

Mr. Le Roy also testified on this subject: 


2. 53. At the time you commenced your suit for 
the foreclosure of the trust did you file with your com- 
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plaint accounts showing all the receipts and payments 
made by you? 

“A. Yes, I did.” Rec., p. 56. 

No testimony whatever was offered to contradict 
this showing. 

The judgment in the foreclosure suit of Le Roy 
against the Estudillos, decreed that all the property 
embraced by this trust deed, and then undisposed of, 
should be sold at public auction—and it further pro- 
vided that Le Roy might be a purchaser at such sale. 
Rec., p. 215. It was also shown that extraordinary 
measures were taken to attract purchasers to the sale 
of this property. Rec., pp: 80, 81. There was no 
suggestion on the part of complainant upon the trial 
that the sales were not fairly made, and for the vest 
attainable prices. The presumption is that such was 


the case. No useful purpose could be subserved in 


goiry over these accounts again, and presumably with 
the same result. 

The prayer of the bill was for an accounting by Le 
Roy. Rec., p. 7. 

We assume that all intendments are to be taken in 
favor of the judgment of the Court below, and it ap- 
pearing that this question was passed upon by that 
Court, and no error being pointed out in that regard, 
its judgment, in this respect, will not be interfered with 
on appeal—especially for the benefit of a prowling 
assignee. . 


The complainant is a mere volunteer. No right of 
his has been interfered with. He has no equity of his 


18 


own to assert. Neither of the original parties com- 
plain. A stranger to the transaction, an assignee 
without consideration, comes into a court of equity to 
claim its relief for injuries to others who have made no 
complaint. Patterson assigns his claim to McLaugh- | 
lin January 30, 1880. McLaughlin assigns to Kirk- 
patrick April 7th, 1880. Kirkpatrick assigns to com- 
plainant on the same day. Mr. Wilson assigns to 
Mrs. Crittenden, February 15th, 1872 for the ex- 
pressed consideration of friendship only and in the 
way of a gift. Mrs. Crittenden assigns to the com- 
plainant in May, 1880, for the expressed consideration 
of five dollars. Rec. pp. 108, 109. 

Kirkpatrick in his testimony pretends that the as- 
signment to him by McLaughlin was done as part of 
a transaction which afterwards fell through; “ ulti- 
mately not wishing to control the matter myself which 
I had expected to do in my transactions with Mr. New- 
hall, I made this assignment to him.” But the two 
assignments are made on the same day. He cannot 
explain it. He does not know what is meant by the 
question Did you pay anything to Mr. McLaughlin 
for it?” He cannot tell what the consideration was. 
He had charge of the property for Mr. McLaughlin. 
Cannot tell whether Mr. McLaughlin owed him any- 
thing or whether he released Mr. McLaughlin, nor 
whether he credited him, nor whether he agreed to, 
nor “ perfectly” what his interest was to be. “I was 
to have the whole benefit when the assignment was 
made to me. The assignment not having been, per- 
haps, carried out on my part, perhaps that would be a 
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proper way to state it. I then assigned to Mr. New- 
hall.“ 

Q. Did Newhall pay you any money? 

A. No, sir. Newhall holds it for his own bene- 
fit. Paid him nothing. Can't say that I paid any- 
body anything for it. : 

“I could not afford to buy it.” “I had no distinct 
agreement to buy it from him—no. There was 
nothing paid by anyone.” 

There had evidently been something written below 
the first assignment which had been torn off, but he 
cannot tell what it was nor explain it. He has no 
memory for the questions put to him. Rec. pp. 32 
to 39. * 

There was no attempt to prove any consideration 
paid for the assignment of Mrs. Crittenden. The 
claim of a volunteer presented under such circum- 
stances does not commend itself to the favorable con- 
sideration of a court of equity. 


Before considering the legal points of the case we 
cannot omit to refer to the criticisms which counsel for 
the appellant have seen fit to place upon the testimony 
of Mr. Steinbach, who by his care and caution saved 
Mr. Le Roy from the uncertainties of parol evidence 
as to this question of priority, by taking the written 
acknowledgment of his friend Felton ; it was a neglect 
of duty upon the part of Mr. Felton, at the outset, not 
to put in writing the circumstances under which the 
$49,000 was added to the trust deed, and which can 
only be excused on the ground of the intimate rela- 
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tions existing between Mr. Felton and Le Roy and 
the conviction on the part of Mr. Felton, uamindful of 
death, that Le Roy was at all times safe in his hands ; 
it was the event of death which Mr. Steinbach feared 
and anticipated by this writing. We submit that his 
action in this respect commends him as a man of fore- 
sight and business sagacity. 

The learned counsel for appellant may not fully ap- 
preciate with what facility garol evidence can be ob- 
tained in California to further and support a syndi- 
cate” suit against a “ money-lender.” 

A perusal of the decision of the U. S. Circuit Court 
ſor that district in Sharon vs. Hill, 9, West Coast Re- 
porter, p. 1, might lead them to conclude that such 
operations were not even restricted to oral testimony. 


LAW OF THE CASE. 


The statute !aw of California regulating trusts in re- 
lation to real estate, at the time this deed was exe- 


cuted, was as follows: 


No estate or interest in lands other than leases for 
a term not exceeding one year, nor any trust or power 
over or concerning lands, or in any matter relating 
thereto, shall hereafter be created, granted, assigned, 
surrendered or declared, unless by act or operation of 
law, or by deed or conveyance in writing, subscribed 
by the party creating, granting, assigning, surrender- 
ing, or declaring the same, or by his lawful agent there- 
unto authorized by writing.” 1 Hittel Gen. Laws, sec. 


3150; Stats. 1850, p. 266, sec. 6. 
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The preceding section shall not be construed * 
*  * to prevent any trust from arising or being 
extinguished by implication or operation of law.” 1 
Hittel Gen. Laws, sec. 3151; Stats. 1850, p. 266, 
sec. 7. | 

It is obvious that there is no trust in this case de- 
clared by writing, signed by Le Roy, unless by this in- 
strument in writing drawn up by Mr. Felton and 
signed by him. Under the terms of that instrument, 
no trust arises in favor of the complainant. We con- 
tend that if there is any trust in this case it is an ex- 
press trust by parol, and must stand on Le Roy's 
statement and the evidence adduced in support thereof, 
including the writing signed by Mr. Felton. 

There is no resulting trust here, because there is an 
express declaration of trust. 

We cannot agree with the learned counsel. for ap- 
pellant in their contention that in this case a trust in 
relation to lands, arose by implication or operation of 
law in favor of the attorneys, from the circumstance 
that the $49,000 coming to them was included in the 
trust deed. As between the Estudillos and Le Roy, 
the trust deed, though in form absolute, was neverthe- 
less only a mortgage ; the transaction was only in the 
way of a security, and the legal title to the property 
did not pass. 


Dutton vs. Warschauer, 21 Cal., 623; 
Grattan vs. Wiggins, 23 Cal., 16; 
Cunningham vs. Hawkins, 27 Cal., 603; 
Taylor vs. McClain, 60 Cal., 651 ; 
Taylor vs. McClain, 64 Cal., 513. 


We do not understand that this is a case like Hia- 
don vs. Fordan, 21 Cal., 92, and those of like import, 
cited by appellant, where a conveyance of land is made 
to one person, and the whole, or a part, of the pur- 
chase money is paid by another, the grantee, in conse- | 
quence, holding the land in trust for the person who pays 
the consideration. In the case at bar, the attorneys 
were only to receive a portion of the proceeds of this 
security, upon the contingency that Le Roy was first 
paid in full; they were mere beneficiaries, and as such, 
took no estate or interest in the property, but could en- 
force the performance of the trust. Civil Code of 
Cal., sec. 863. 


„But, though there may be a trust of a part only of 
the estate by implication of law, it must be of an 
aliguot part of the whole interest in the property. The 
cestut gu trust to whom the trust results must become, 
by the operation of law upon the estate, a tenant in 
common with the grantee of the whole interest vested 
in him by the grant. There can be no resulting trust 
of the whole estate to a given extent of the value of 
it, leaving the residum, if any, of the value, to the 
grantee ; nor can an estate result to the party who 
pays the consideration as a pledge or security for the 
money so paid, and, on the re-payment, to return 
to and vest in the nominal yrantee. Those interests 
may be created, or protected and secured, by mort- 
gage of the estate, by express trust, or by liens upon 
it. But when an estate results by implication of law, 
the title and legal estate of the whole, or of some 
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aliguot part of the whole, must vest in the party to 
whom it results.” 


Wheat vs. Carpenter, 2 Paige's Ch. Rep., p. 
239. 


If Le Roy had collected the full amount named in 
the deed of trust, and had refused to pay over to Fel- 
ton and his associates the portion coming to them, an 
action at law could have been maintained by them 
against him for this sum. 


Kreuts vs. Livingston, 15 Cal., 344. 


But even conceding that there was in this case a re- 
sulting trust in relation to real property, arisitig by 
operation of law under the trust deed, we insist that 
such resulting trust may not only be proved by parol, 
but may also be defeated by parol proof of an agree- 
ment to a different trust from that which would be im- 
plied by law. 


Bayles vs. Baxter, 22 Cal., §75 ; 
Millard vs. Hathaway, 27 Cal., 119; 
Roberts vs. Ware, 40 Cal., 637; 
Storys Eg. Juris. Sec. 1202 ; 
Botsford vs. Burr, 2 Johns. Ch., 406; 
Roe vs. Popham, Doug., 24; 

Walker vs. Walker, 2 Atk., 98; 
Lake vs. Lake, Amb., 126; 

Bellasis vs. Compton, 2 Vernon, 294; 
Page vs. Page, 8 N. H., 187: 
Fackson vs. Feller, 2 Wend., 465. 
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The real office of the parol evidence in such a 
case is not to vary the contract in writing, but to 
establish the circumstances of a collateral fact, which, 
when established, controls the deed.” 


Troll vs. Carter, 15 West. Va., 577. 


When Le Roy, under the judgment in the ſoreclos- 
ure suit permitting him to do so, bought in the prop- 
erty he became the sole and exclusive owner of the 
same divested of all trust. Mr. Felton instituted the 
foreclosure ; he must have intended to cut himself off 
by that proceeding, because he was also the attorney 
of the Estudillos, and it cannot be admitted that he in- 
tended to foreclose them and not himself, and so obtain 
an unfair advantage over his clients. The presump- 
tion is that he acted honestly, both as to the Estudillos 
and Le Roy, and it would manifestly be of no advan- 
tage to the latter to get rid of his trust relations with 
the Estudillos through this foreclosure, unless he could 
wind up the whole business ard become a _ purchaser 
on his own account ; else why be at all the expense of 
this foreclosure and put his claim into a judgment to 
thereafter bear interest at the rate of seven per cent. 
per annum, instead of fifteen, as before? This pre- 
sumption of honesty is in the nature of evidence. 
Thus under the former strict rules as to identity in fol- 
lowing up money where it appeared that a thief had 
mingled stolen money with his own on deposit in 
bank, and then drawn out a portion, the law would pre- 
sume, in favor of honest dealings and justice, that he 
had withdrawn his own and left the part that was 
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stolen. And such residue would be decreed to be paid 
over to the owner as the identical money of which he 
had been deprived. As illustrating this doctrine see 


Nat. Bank vs. Ins. Co., 104 U. S. 54; 
Knatchbull vs. Hallett, L. R. 13 Ch. Div., 


696. 


Le Roy had the legal right to buy in this property 
at the judicial sale, and he thereafter held it as his own 
in fee simple absolute. 

Wright vs. Ross, 36 Cal., 414, 445, 446. 


* & 


The attention of the Court is requested to the first 
opinion in this case (pp. 431-2), which announces a 
doctrine quite similar to that asserted by the appellant, 
following Hoyt vs. Martense, 16 N. V. 233. and that 
line oſ authorities; while the second and prevailing 
opinion (p. 446), announces the principle which we as- 
sert in this case, namely, that it was #of at all incum- 
bent on Le Roy to buy in this property at the judicial 
sale; that if he had failed to purchase at any price, 
none of the beneficiaries could have complained ; and 
having elected to buy in to protect himself, he is enti- 
tled to the exclusive benefit of the purchase, unless by 
the terms of the trust deed Le Roy was denied the 
usual right of a creditor to buy in the property at ju- 
dicial sale for his own protection; and not only is 
there nothing in that deed to such effect, but the fore- 
closure being a proper proceeding, there is nothing to 
justify the belief that any of the beneficiaries contem- 
plated he should be deprived of the right to buy in the 
property for his exclusive benefit. There was nothing 
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left for Le Roy but to buy in this property, as no one 
would bid the amount of his debt. The last opinion 
was the law in the State of California at the time the 
trust deed was executed, and ever since. In support 
of the doctrine laid down in Wright vs. Ross, we cite 
the opinion of this Court in 


Twin-Lick Oil Co. vs. Marbury, 91 U. S., 587, 
590, 591. 


A mortgagee, in order to avoid a loss to himself, 
by a sale to a stranger, at a less price than he is will- 
ing to pay, may purchase, at a judicial sale, when he 
is both a trustee and a cestui gue trust. | 


Fones on Mortgages, secs. 1636, 1881, 1882; 
Bergin vs. Bennett, 1 Caines C., p. 9, 19. 


It must be borne in mind that this transaction was 
between Le Roy and Mr. Felton, his confidential legal 
adviser and intimate counsellor of many years stand- 
ing, in whom he had unlimited confidence ; that it was 
entirely and solely for the benefit of said lawyer and 
his associate lawyers; and that the proposed postpone- 
ment of Mr. Le Roy’s security is totally without con- 
sideration. In such cases equity does not permit a 
lawyer to obtain any advantage over his client. 


Wood vs. Downes, 18 Vesey, 126: 
Jones vs. Tripp, Jacob, 322; 

Montesquien vs. Sandys, 18 Vesey, 302; 
Caine vs. Ld. Allen, 2 Dow, 284; 
Edwards vs. Meyrick, 2 Hare, 68; 
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Gibson vs. Feyes, 6 Vesey, Jr., 270, 280; 
Tiffany & Bullard on Trusts, 187; 

Storys Eg. Fur., 219, 310, 311 & 401; 
Flowell vs. Ramson, 11 Paige Ch., 540, 542; 
Fennings vs. McConnell, 17, Ill., 150; 

Ford vs. Harrington, 16 N. V.. 288, 289; 
Evans vs. Ellis, 5 Denio., 640, 643. 


We confess that we are unable to see the force of 
the argument in behalf of appellant, that, because Le 
Roy made a fortune off this single investment, it was 
his duty, as a trustee, to pay the lawyers as “the first 
step of proceeding under the deed.” How these 
lawyers could become favored and preferred creditors 
contrary to the contract and to law, we cannot per- 
ceive—more particularly as their claims were intruded 
into the deed at their solicitation only. ‘ Though 
creditors,” the Court said, “ are favorites, we must not 
pay them out of other men’s estate, nor, as Justice 
Twisden was wont to say: steal leather to make poor 


men's shoes.” | 
Earl of Plymouth vs. Hickman, 2 Vernon, 167. 
We submit that the decree of the Court below 
should be affirmed. 
Evans S. PI_ispury, 
Attorney for Appellees. 


Pittsspury & BLaNnDING, 
Ot Counsel. 
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W. GURLEY, JUNIOR, LATE ASSISTANT CITY ATTOR- 
NEY, APPELLANTS, 


vs. 
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CITY OF NEW ORLEANS ET AL. vs. J. D. HOUSTON, 4C., ETAL. 1 
Bill of Complaint. Filed January 27th, 1881. 


1 Unitep Srates oF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


LovIsIANA STATE LotTreRY CoMPANY 
v8. No. 9279. 
JAuxs B. WALro et al. 


To the hon. the judges of the circuit court of the United States for 
the district of Louisiana: 

The Louisiana State Lottery Company, a corporation under the 
laws of the State of Louisiana, domiciled in New Orleans, and a citi- 
zen of the State of Louisiana, brings this its bill against James B. 
Walton, A. M. Aucoin, P. Malochee, John Curry, J. H. Finnegan, and 
Henry Tebbe and J. C. Bach, tax assessors for the parish of Orleans, 
State of Louisiana, and against the City of New Orleans and against 
Joseph A. Shakespeare, mayor of the city of New Orleans, and against 
Charles F. Buck, Esq., city attorney of said city of New Orleans, and 

against J. Ward Gurley, Jr., Esq., assistant city att’y of said 
2 city of New Orleans, each and all of said defendants being 

citizens of the State of Louisiana; and thereupon your orator 
complains and says: 

That by an act of the Legislature of the State of Louisiana passed 
in 1868, being act No. 25 of that year (session acts of 1868, p. 24), 
your orator was duly established and organized as a corporation and 
domiciliated in the city of New Orleans under the name and style of 
The Louisiana State Lottery Company, and by said act certain priv- 
ileges, immunities, and franchises were granted the said company, 
and your orator’s said company went into existence by said act, and 
your orator has been transacting business thereunder since the 1st 
day of January, 1869, and has in all respects complied with all the 
provisions wo ulations in said act. 

That among other immunities and franchises granted by said act 
to your orators it was and is therein provided in the first section of 
article 5 of said act that your orator “shall pay the State of Louisiana 

the sum of forty thousand dollars per annum, which sum 
3 shall be payable quarterly in advance from and after the first 

day of January, 1869, to the State auditor, who shall deposit 
the same in the treasury of the State,and which shall be credited to 
the educational fund ; and said corporation shall be exempt from 
all other taxes and licenses of any kind whatever from the State, 
parish, or municipal authorities.” 

That in the year 1871 a controversy arose between your orator 
and the city of New Orleans as to the liability of said company for 
city taxes, in the course of which said city of New Orleans alleged 
and pretended that the exemption of your orator, as above set forth 
in said article 5, section 1 of its charter, was contrary to the consti- 
tution of Louisiana, and therefore illegal, and your orator was conse- 
quently liable to be taxed by the city of New Orleans; that said 
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controversy resulted in the institution of legal proceedings between 
your orator and said city of New Orleans in the then superior dis- 
trict court for the parish of Orleans, in a suit entitled the“ Louisi- 
ana State Lottery Company vs. The City of New Orleans ei als., 
4 No. 474 of the docket of said court; that said suit resulted in 
a judgment in favor of your orator recognizing the validity 
of its exemption from all other taxes except those set forth in said 
article 5, section 1, of its aforesaid act of incorporation ; and there- 
fore said suit was carried by said City of New Orleans on appeal to 
the supreme court of the State of Louisiana, the highest court of ju- 
risdiction known to the laws of Louisiana ; and after a regular hear- 
ing before said supreme court the aforesaid exemption of your ora- 
tor from State and city taxes and licenses was again declared to be 
valid, the power of the Legislature of Louisiana to impose a commu- 
tation tax was recognized, and the judgment of the lower court was 
affirmed ; all of which wili more fully appear by reference to the 
opinion and decree of said supreme court of | Louisiana, reported in 
the 24th volume of Louisiana annual reports, at page 86, which is 
hereby 8 to be taken for and made a part of this bill. 
That the said act of the Legislature having been accepted 
5 by — orator is a contract between the State of Louisiana 
and your orator, and, as so construed as aforesaid by the su- 
preme court of Louisiana, has been continued in force and declared, 
confirmed, and recognized as such by the present constitution of the 
State of Louisiana, adopted in 1879, article 167, all the provisions 
of which have been complied with by your orator. 

And your orator further complains and says that, notwithstanding 
the provisions of the act of the Legislature of Louisiana as herein- 
before set forth, and in defiance of the decree of the supreme court . 
of Louisiana above quoted, and of the constitution of Louisiana as 
hereinabove set forth, certain officers of the State of Louisiana, de- 
fendants herein, viz: J. B. Walton, A. M. Aucoin, P. Malochee, John 
Curry, J. H. Finnegan, Henry Tebbi, and J. C. Bach, are about to 
levy and assess a tax upon the capital stock and other property of 
your orator, and the other defendants hereinbefore named have 
threatened, and are about to take, proceedings against your orator 
for the collection of said illegal tax, which is illegal because prohib- 

ited by the Constitution of the United States as violative of 
6 the said contract between your orator and the State of Louis- 

iana; that one of said defendants, James D. Houston, State 
tax collector, as aforesaid, has threatened, by serving a notice to that 
effect, to seize and sell the property rights and credits of your orator, 
and has threatened to take other vexatious measures against your 
orator; and said city of New Orleans, and said Charles F. Buck, its 


_attorney, and said J. Ward Gurley, Jr., its assistant attorney, as afore- 


said, threathen to take other and vexatious measures against your 
said orator to compel payment of said illegal assessment of taxes, all 
of which proceedings are unwarranted by law, and are illegal and 
oppressive. 

That said officers of the State of Louisiana, in thus tortuously act- 
ing towards your orator, pretend so to do under the provisions of 
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act No. 77 of the Legislature of Louisiana of 1880, which said law is 

null and void and ot no effect, so far as your orator is concerned, in- 

asmuch as by authorizing the levy of a tax upon the property 

7 of your orator, other than that provided for in the charter of 

your orator as aforesaid, said act violates the contract between 

your orator and the State of Louisiana, by requiring of your orator 

other taxes than those provided for in said charter, and is repug- 

nant to the paragraph 2, section 10, of article I of the Constitution 
of the United States. 

That your orator has always promptly paid the amount called for 
by its said charter to the State treasury and in advance, and now 
owes nothing to said State, and that unless said defendants are en- 
joined by this honorable court they will carry out their said threats 
to the irreparable injury of your orator. 

That the matter in dispute herein exceeds the sum of five hun- 
dred dollars,, exclusive of costs; the capital stock of your orator 
being one million of dollars, and said matter in dispute wholly 
arises under the Constitution of the United States, and this honora- 
ble court has jurisdiction thereof by virtue of the act of Congress 

of the United States, approved 30 March, 1875, entitled “an 
8 act to determine the jurisdiction of circuit courts of the United 
States, and to regulate the removal of causes from State courts, 
and for other purposes.” 

All of which actings, and doings, and pretences of the said de- 
fendants are contrary to equity and pol, conscience, and to the 
manifest wrong, injury, and oppression of your orator in the premi- 
ses, & involve a multiplicity of suits & heavy & vexatious charges & 
expenses. 

n consideration whereof and inasmuch as your orator is reme- 
diless in the premisess at and by the strict rules of the common law, 
and is relievable only in a court of equity, where matters of this 
kind and nature are cognizable and relievable, may it please your 
honor to grant a writ of injunction issuing out of this honorable 
court and directed to J. B. Walton, A. M. Aucoin, P. Malochee, John 
Carry, J. H. Finnegan, Henry Tebbe, and J. C. Bach, tax 
assessors of the parish of Orleans, State of Louisiana, enjoin- 

ing and restraining them, and each of them, from 
9 levying or assessing any tax upon the capital stock or other 

property of your orator, and that said writ of injunction be 
also directed to James P. Houston, State tax collector of the parish 
of Orleans; Joseph A. Shakespeare, mayor of said city of New Or- 
leans ; Charles F. Buck, city att’y of said city of New Orleans; and 
J. Ward Gurley, Jr., assistant city att’y of said city of New Orleans, 
enjoining and restraining them, and each of them, from proceedin 
any further in the collection of any tax assessed by the officers o 
the State of Louisiana and city of New Orleans against your orator, 
either by the suit or by seizure and sale of the property rights and 
credits of your orator, and from in any manner disturbing or har- 
assing your orator in any manner relative to said taxes or any other 
tax uguinst your orator, except those provided for in section 1, ar- 
ticle 5, of said act of the Legislature of Louisiana, being act No. 25 
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of the session acts of said State of the year 1868, either by them- 
selves or by their agents or employees, and that your honors will 
decree that the said act of the Legislature of Louisiana No. 
10 77, of 1880, so far as it effects or concerns your orator, be do- 
clared to be repugnant to the Constitution of the United 
States, and therefore utterly null and void and of no effect. 
May it please your honors to grant unto your orator writs of sub- 
na issued out of this honorable court, to be directed to the said 
ames B. Walton, A. M. Anconi, P. Maloché, John Curry, J. H. Fin- 
negan, Henry Tebbe, and J. C. Bach, State assessors for the parish 
of Orleans, State of Louisiana; and to James P. Houston, State tax 
collector for the parish of Orleans, State of Louisiana; and the city 
of New Orleans, and to Joseph A. Shakespeare, mayor of said city 
of New Orleans; Charles F. Buck, Esq., city attorney of said city 
of New Orleans; and to J. Ward Gurley, Jr. Esq., assistant city at- 
torney of said city of New Orleans, thereby commanding them, and 
each of them, at a certain time, and undera certain penalty therein 
to be limited, personally to appear before this honorable court, & 
then & there fall, direct, and perfect answer make to all and sin- 
— the premises, & further to stand to, perform, & abide 
11 y such further order, direction, and decree therein as to 
this honorable court shall seein meet or shall seem agreeable 
to equity and good conscience. 
(Signed) f THOMAS J. SEMMES, 
JOSEPH P. HORNOR, 
Solicitors. 
(Signed) M. A. DAUPHIN, 
President Louisiana State Lottery Company. 


M. A. Daurnix, being duly sworn, deposes & says, that he is 
the president of the Louisiana State Lottery Company, the complain- 
ant in the foregoing bill subscribed by affiant; that he has read the 
same & knows the contents thereof, & that the same is true to his 
own knowledge, except as to the matters therein stated on informa- 
tion, and as to those matters he believes them to be true. 

(Signed) M. A. DAUPHIN. 


. — to and subscribed before me, this 29th day of January, 
[seat] (Signed) ANDREW HERO, In., 
Not. Pub. 
12 Motion and Order for Restraining Order. Entered and Filed 
January 27th, 1883. 
U. S. Circuit Court, District of La. 
LovuIsIANA StaTE Lottery Company vs. James B. WALTON et als. 


On consideration of the bill filed in this cause and on motion of 
Joseph P. Hornor, one of the solicitors for complainants, it is ordered 
that this cause be set down for hearing upon the motion of com- 
plainants for the writ of injunction as prayed for in the bill upon 
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Saturday, the 5th day of February, 1881, at 11 o'clock a. m., at the 
United States court-room, in the city of New Orleans, La., and it 
appearing to the undersigned that there is danger of irreparable in- 
jury from delay, it is further ordered that a restraining order issue, 
and that the same be served on the defendants enjoining and re- 
straining tiem according to the prayer of the bill; and that said 
restraining order remain in force until the hearing of said motion 
for injunction and until the further order of the court or a judge 

thereof, and that suid defendants be served with a copy of 


13 this order and notice. 
(Signed) EDWARD C. PILLINGS, Judge. 


Subpoena in Chancery to Defendants. Issued January 27th, 1881. 


UNITED STATES OF AMERICA: 


The President of the United States to the marshal for the district of 

Louisiana, Greeting: 

You are hereby commanded to summon James B. Walton, A. M. 
Aucoin, P. Maloche, John Curry, J. H. Finnegan, Henry Tebbe, J. 
C. Bach, James D. Houston, State assessors for the parish of Orleans, 
State of Louisiana; The City of New Orleans, — h A. Shake- 
speare, mayor of the city of New Orleans; Chas. F. — 
of the city of New Orleans, and J. Ward Gurley, Jr., assistant city 
attorney of the city of New Orleans, to appear before the honorable 
the judges of the fifth judicial circuit of the United States of 
America, at a circuit court to be holden on the first Monday of 

March, 1881, then and there to answer a bill in chancery filed 
14 against him and others, wherein the Louisiana State Lottery 

Company [is] complainant, and Charles F. Buck and others 
are defendants. 

Herein fail not, and have you then and there this writ, with your 
endorsement thereon how you have executed the same. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this 27th day of 
January, in the year of our Lord one thousand eight hundred and 
eighty-one, and the 105th year of American Independence. 

SEAL. | (Signed) we V. COUPLAND, 
| Dy Clerk. 


The defendant is hereby notified that he is required to enter his 
appearance in the clerk’s office of the United States circuit court on 
or before the first Monday of March, 1881; otherwise the bill may 
be taken pro confesso. 

(Signed) T. V. COUPLAND, 
Dy Clerk. 


Received January 28th, 1881, by the U. S. marshal, and on Jan- 
uary 29th, 1881, I served true copies of the within citation on 
15 the foregoing-named defendants by handing the same to each 
one in person in the city of New Orleans. 
(Signed) E. S. CURRY, 
Dy U.S. Marshal. 
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Restraining Order to James B. Walton, A. M. Aucoin, P. Maloche, John 
Ourry, J. H. Finnegan, Henry Tebbe, and J. C. Bach, Tax Assessors 
of the Parish of Orleans. Issued January 27th, 1881. 


Unitep States OF AMERICA: 


Circuit Court of the United States, Fifth Judicial Circuit and District 
of Louisiana. 


La. State Lotrrery Co. 


v8. . 
Jas. B. Watton & al. 


The President of the United States to J. B. Walton, A. M. Aucoin, 
P. Maloche, John Curry, J. H. Finnegan, Henry Tebbe, J. C. Buch, 
tax assessors parish of Orleans, Greeting: 


Whereas it has been represented unto us in our said circuit court, 
on the part of the Louisiana State Lottery Company, in a bill 
16 in equity lately exhibited inst you and others, touching 
certain matters and things therein set forth; and whereas the 
Honorable Edward C. Billings, one of the judges of our said court, 
upon due consideration thereof, has made and allowed an order in 
suid cause, whereby you, and each of you, are required to show cause, 
on the 5th day of, — 1881, at 11 a. m., why an injunction: 
should not issue as prayed for in said bill of complaint ; and whereas 
the said judge has granted and allowed an order restraining you, 
and each of you, immediately and forthwith and during the pen- 
dency of said motion for an injunction to the full extent and effect 
as prayed for in said bill of complaint: 
ow, therefore, in consideration of the premises and of the allega- 
tions in said bill contained, you, the said J. B. Walton, A. M. Aucoin, 
P. Maloche, John Curry, J. H. Finnegan, Henry Tebbe, and J. C. 
Bach, tax assessors parish of Orleans, your agents, attorneys, 
17 = & servants, & each of you are hereby commanded and strictly 
enjoined under the poy of the law that you, and each of 
you, absolutely refrain and desist from levying or assessing any tax 
upon the property of the Louisiana State Lottery Company, and 
that you, the said J. B. Walton, and other tax assessors of the parish 
of Orleans, as aforesaid, your agents, attorneys, and servants, and 
each of you remain so inhibited and restrained until the further 
order of our said court in the premises. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 27th day of January, in 
the vear of our Lord one thousand eight hundred and eighty-one. 

[seat] (Signed) T. V. COUPLAND, 
Dy Clerk. 

Received Jan’y 27, 1881, by the U. S. marshal, and on Jan’y 28th, 
1881, I served a true copy of the within restraining order on the 

persons herein named, to wit: James B. Walton, A. M. 
18 Aucoin, P. Maloche, John Curry, J. H. Finnegan, Henry 
Tebbe, and J. C. Bach, tax assessors for the parish of Orleans, 
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by handing to each in person a true copy hereof, in the city of New 


Orleans. 
(Signed) E. S. CURRY, 
D. U. S. Marshal. 


Restraining Order to James D. Houston, City of New Orleans; J 
A. Shakespear, Mayor, C. F. Buck, City Attorney, and J. Ward Gur- 
ley, Jr., Assistant City At ry. Issued January 27th, 1881. 


Unitep STATES OF AMERICA: 


Circuit Court of the United States, Fifth Judicial Circuit and Dis- 
trict of Louisiana. | 


LOUISIANA STATE Lorrery Company 


v8. 
Jas. B. WALTON et als. 


The President of the United States, to James D. Houston, tax 
collector, city of New Orleans; Joseph A. Shakespeare, 

19 mayor of said city; Chas. F. Buck, city attorney, and J, 
Ward Gurley, Jr., Assistant city attorney, Greeting: 


Whereas it has been- represented unto us in our said court, on the 
— of the Louisiana State Lottery Company, in a bill in equity 
ately exhibited against you and others touching certain matters 
and things therein set forth; and whereas the Honorable Edward 
C. Billings, one of the judges of our said court, upon due considera- 
tion thereof, has made and allowed an order in said cause whereby 
— and each of you are required to show cause on the 5th day of 
‘ebruary, 188], at 11 a. m., why an injunction should not issue as 
. — fur in said bill of complaint; and whereas the said judge 
as granted and allowed an order restrain- you and each of you 
immediately and forthwith, and during the pendency of said motion 
for an injunction, to the full extent and effect as prayed for in said 
bill of complaint: 
Now, therefore, in consideration of the premises, and of 
20 the allegations in said bill contained, you, the said James D. 
Houston, Joseph A. Shakespeare, mayor; Chas. F. Buck, city 
att’y city of New Orleans; and J. Ward Gurley, Jr., ass’t city att’y, 
your agents, attorneys, and servants, and each of you, are hereby 
commanded and strictly enjoined, under the penalty of the law, 
thut you and each of you absolutely refrain and desist from pro- 
ceeding any further in the collection of any tax assessed by the offi- 
cers of the State of Louisiana against the Louisiana State Lottery 
Company, either by suit or by seizure and sale of the property, rights, 
and credits of the said company, in any manner, relative to said 
taxes, or any other tax against said company, except those provided 
for in section 1, article 5, of act of Legislature of La., being No. 25 
of session acts of said State of La. of the year 1868, either by vour- 
self, your agents, or employees. 
And that you, the said James D. Houston, Joseph A. Shakspeare, 
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Chas. F. Buck, and J. Ward Gurley, and City of New Or- 
21 leans, your agents, attorneys, and servants, and each of you, 
remain so inhibited and restrained until the further order of 
our said court in the premises. | 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 27th day of January, in the 
year of our Lord one thousand eight hundred and eighty-one. 
DLsxAl.] (Signed) T. V. COUPLAND, Dy CUE. 


Received Jan’y 27th, 1881, by the U. S. marshal, and on Jan’y 28, 
1881, I served a true copy of the within restraining order on the per- 
sons herein named, to wit, City of New Orleans, by banding tne 
same, to Jos. A. Shakspeare in person, the mayor of the aforesaid 
city, at his office in city hall; Joseph A. Shakespeare, mayor of city 
of New Orleans, by handing the same to him in person in city hall 
of said city ; James D. Houston, by yore bey same to him in per- 

son in said city; Charles F. Buck, by handing the same to 
22 him in person in said city; J. Ward Gurley, Jr., Ass’t dist. 
attorney, personally, at his office, No.47 Camp street, this city. 
(Signed) E. S. CURRY, 
D'y U. &. Marshal. 


Appearance. 


Extract from Chancery Order Book, February 2d, 1881. 
LovuIstaANA State Lotrery Co. 


v8. 
JAMES B. Warton et al. 


James B. Walton, A. M. Aucoin, T. Maloché, John Curry, J. H. 
Finnegan, Henry Tebbe, and J. C. Bach, State tax collector for the 
upper district of said parish, by Whitaker & Adams, their solicitors, 
have this day entered their appearance to the complainant’s bill of 
complaint. 
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Motion & Order for Injunction. 


Extract from Minutes, November Term, 1880. 


New OnlkAxS, Tuesday, March 29th, 1881. 
Court met pursuant to adjournment. 
Present : Hon. E. C. Billings, district judge. 


23 LovuIsIANA State Lotrery Company 


v8. 
J. B. Watton et als. 


On motion of Joseph P. Horner, solicitor for complainant, ordered 
that the motion for 1 pendente lite herein pending be set 
a er on 2d April, 1881, at 11 a. m., and that defendants 

notified. 
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Order Allowing Injunction. 
Extract from Minutes of April 2d, 1881. 
LovIsIANA STaTE Lotrery ComPANY 


v8. 
J. B. WALTON et als. 


This cause came on to be heard on the complainant’s motion for 
an injunction pendente lite, and no objection being made it was or- 
dered that the said motion be granted, and accordingly that thedefen- 
dants herein be enjoined and restrained pending this suit as prayed 
for in complainant's bill of complaint. 
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24 Answer of Defendants. Filed May 3d, 1881. 
United States Circuit Court, Eastern District of Louisiana. In 
Equity. 


LovisIANA State Lorrery Co. 


v8. 
Jas. B. WALrox et al. 


The joint & several answers of J. C. Bach, A. M. Aucoin, Henry 
Tebbe, J. H. Finnegan, James B. Walton, John Curry, P. Malochee, 
State assessors for the parish of Orleans; James D. Houston, State 
tux collector for the upper district of said parish ; the City of New 
Orleans, Charles T. Buck, city attorney of said city of New Orleans, 
and J. Ward Gurley, Jr., assistant city attorney of said city. 


These defendants now, and at all times hereafter reserving all 
manner of benefit and advantage to themselves of exception to the 
many errors, insufficiencies in said bill contained, for answer 

25 thereto, or unto so much or such parts thereof as these defend- 
ants are advised is material for them to make answer unto, 
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they answer and say: They admit the incorporution of the Louisiana 


State Lottery Co. by act 25 of 1868, and the grant of privileges, im- 
munities, and franchises by said acts; they admit the existence of 
the Co. under said act, and that it has transacted business thereunder 
as alleged. 

Defendants admit the immunities granted by said act, 1st sect., 
art. 5, and the exemption thereunder. 

Defendants admit the existence of litigation between complainant 
and the City of New Orleans, as alleged in the bill herein, and aver 
that the decisions and decrees rendered by the courts of the State of 
Louisiana, in the matter referred to by complainant, do not affect 
the issues here. 

Defendants admit that act 25 of 1868, and the acceptance thereof, 
made a valid contract between the State of Louisiana and complain- 

ant here. 
26 Defendants admit that at the time of the issuance of the 
preliminary injunction herein the State assessors for the 
parish of Orleans were about to levy a tax upon the capital stock of 
the complainant and upon other — complainant's property. 
These defendants deny that such a tax, its assessment, and col- 


lection are illegal. 
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And now one of these defendants, James D. Houston, State tax 
collector, as aforesaid, admits service of notice to seize and sell the 
property rights and credits of complainant, and to take the legal 
measures to enforce the collection of the tax complained of. 

And it is true that the city of New Orleans and its attorney, Chas. 
T. Buck, and its assistant attorney, J. Ward Gurley, Jr., intend to 
compel payment of the taxes assessed as aforesaid on behalf of the 
city of New Orleans before the issuance of injunction herein, and 

they claim that this purpose was and is not illegal, and that its 
27 execution will not be oppressive. 
All of said officers deny that their action in this matter has 
not been and will not be tortious. They deny that act 77 of the 
islature of Louisiana of the session of 1880 is in any respect 
null and void. . 

They deny that said act is repugnant to the Constitution of the 
United States. 

Defendants admit the payment of the amount called for by the 
charter of complainant as prescribed by law, and admits, further, 
that complainant is not indebted to the State of Louisiana. 

Defendants admit jurisdiction in this court. 

And these defendants, further answering, say that they deny that 
said act No. 77 of the State of Louisiana, legislative session of 1880, 
is repugnant tothe Constitution of the United Statesand null and void. 

These defendants aver that said act is constitutional in every 
28 respeet, and that complainant has no legal right to enjoin its 
execution 

And these defendants submit to this honorable court that all and 
every of the matters in the said complainant’s bill mentioned and 
complained of are matters which may be tried and determined at 
law, and with respect to which the said complainant is not entitled 
to any relief from a court of equity ; and these defendants hope 
they shall have the same benefit of this defense as if they had 
demurred to the said complainant’s bill ; and these defendants deny 


all and singular the allegations of the bill herein, except in so far 


as hereinbefore specially admitted, and they pray fora decree in 
their favor and against said complainant as to all the matters put 
at issue herein, or that may arise herein, and for the their costs and 
for such relief in the premises as justice and equity warrant. 
— WHITAKER & ADAMS, Solicitors. 
Signed) J.C. BACH, 
State Assessor for 6th Dist. Ph of Orleans. 


(Signed) AUG. M. AUCOIN, 

Assessor 2nd Dist., P. Orleans. 
1 J. B. WALTON, State Assessor. 
85 JOHN CARRY, “ kas 
as J.P. HOUSTON, Taz Collector. 
15 CHAS. F. BUCK, City A*. 
2 J. WARD GURLEY, In., 

Ass’t City Ait y. 

0 JAS. H. FINNEGAN, 


State Ass. 5th Diet. 
1 H. TEBBE, * 


J. D. HOUSTON, &C., ET AL. 11 


Subscribed and sworn to before me May 2d, 1881. 
(Signed) F. A. WOOLFLEY, 


Commissioner United States Circuit Court, Eastern Dist. of La. 
Entry in Chancery Order Book May 3d, 1881. 


LovuIsIANA State Lorrery Co. 


v8. 
J. B. WALro et al. 


The defendants herein, by Whitaker & Adams, their solicitors’ 
have this day filed their joint and several answers to the complain- 
ant’s bill of complaint. 


30 Replication. Filed May 3d, 1881. 
United States Circuit Court, Eastern Dist. of La. 


LouisiA NA Srate Lorrery Co. 
vs. 
JAuxs B. WALTON ef als. 


To the honorable the judges of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana: 


The replication of the Louisiana State Lottery Compan y, complain- 
ant, to the answer filed by all the defendants. 

This repliant saving and reserving unto himself all and all names 
of advantage of exception to the manifold insufficiences of the said 
answer for replication thereunto, saith that he will aver and prove 
his said bill to be true, certain, and sufficient in the Jaw to be an- 
swered unto, and that the said answer of the said defendant is un- 
certain, untrue, and insufficient to be replied unto by this repliant; 

without this that any other matter or thing whatsoever in 
31 the said answer contained material or effectual in the law to 
be replied unto, confessed, and avoided, traversed, or denied, 
is true; all which matters and things this repliant is and will be 
ready to aver and prove as this honorable court shall direct, and 
humbly prays as in and by his said bill he hath already ages. 
(Signed) THOMAS J. SEMMES, 
JOSEPH P. HORNER, 
Solicitors for Complainants. 


Entry in Chancery Order Book. May 3d, 1881. 
LovisiaNaA Strate Lorrery CoMPANy 


v8. 
J. B. Warton et als. 


The complainant herein, by Thomas J. Semmes & Joseph P 
Horner, its solicitors, have this day filed its replication to the joint 
and several answer- of the defendants herein. 


\ No 9277. 


by. 9277. 
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32 Motion & Order Case — from Minutes of May 3d, 


LouIsIANA STatTe Lorrery CoMPANY 


v8. 
Jas. B. WALTox et al. 


On motion of Joseph P. Horner, solicitor for complainant, ordered 
that the above case on bill & answer be set down for hearing on 
Saturday, 7th May, 1881, at 11 a. m., and that the defendants in 
said cases be notified. 


bo 9277. 


Submission of Cause. Extract from Minutes of May 7th, 1881. 


LOUISIANA STATE LotreRY COMPANY 


v8. by 9277. 
Jas. B. Watton et als. 


By consent of counsel the above-entitled and numbered cause was 


submitted to the court for final adjudication on brief, to be furnished 
within 5 days. 


33 Decree. Entered & Filed June 16th, 1881. 
LOUISIANA STaTE LOTTERY Company ) 
vs. No. 9277. 


JAurs B. WALTON, et als. 


This cause came on to be heard on the bill, answer, replication, 
and other proceedings in the cause, and was argued by counsel. 

On consideration whereof the court decrees and declares that the 
Legislature, No. 77 of the acts of 1880, so far as it imposes a tax upon 
the capital stock of the complainant, or upon the shares of the stock 
held by the shareholders of the complainant is in conflict with article 
5, section one of complainant’s charter, found in act No. 25 of 
the acts of 1868, and therefore impairs the obligation of a contract 
and is void. 

The court further decrees and declares that under the provisions 
of said charter as adopted as a contract by the constitution of 1869, 

the capital of the complainant, both in the aggregate and as 
34 held by its shareholders is exempted from all taxation of 
every kind excepting the annual payment of $40,000. 

The court fusther decrees that the defendant herein be enjoined 
and restrained in manner and form and to the extent prayed for in 
the bill of complaint herein. 

The court orders further that the defendants pay all costs of suit. 


(Signed) EDWARD C. BILLINGS, Judge. 


J. D. HOUSTON, &C., ET AL. 13 
Petition for Appeal and order on ee etc. Filed June 7th, 
1883. : 


LouIsIANA Strate Lotrery Coup AN 


vs. 
Jas. B. Watton & OTHERS. 


To the hon., the judges of the circuit court of the United States, 
fifth circuit and eastern district of La.: | 


The petition of the city of New Orleans through W. J. Behan (suc- 
cessor to Jos. A. Shakespear) of Chas. F. Buck, city att’y herein ap- 
pearing for himself, and as solicitor for petitioners, and of J. W. Gur- 

ey, Jr., late assistant city att’y, respectfully shows that they 

35 are informed and believe that there is error to their prejudice 

in the final decree herein entered and signed on the 16th day 

of June, 1881; that they are aggrieved thereby and are desirous of 

rosecuting an appeal therefrom to tlie Supreme Court of the United 
tates. 

Petitioners show that the amount involved to the city of New 
Orleans exceeds annually the sum of five thousand dollars, the min- 
imum rate of tax being about 2%, and the capital of the complain- 
ant company, by her own allegations, one million of dollars. 

Petitioners show that James D. Houston, State tax collector, and the 
State board of assessors, of which E. T. Leche is president, and the 
members individually of said board, to wit, J. B. Walton, A. M. 
Ancoin, P. Maloche, E. T. Leche, successor to Jno. M. Curry; J. H. 
Finnegan, J. C. Bach, and H’y Tebbe, are parties defendant in this 
cause and parties to the said final decree, and necessary parties to 

this appeal, and petitioners have no means of definitely as- 

certaining whether said parties will join them in this appeal 

or refuse to do so, except by notice and summons to that 
effect to appear before this honorable court to make their election. 

Wherefore these sana pray that an order issue herein sum- 
moning said J. D. Houston, State tax collector, the board of asses- 
sors, through E. T. Leche, president, and E. T. Leche, as member, 
and the members of said board, J. B. Walton, A. M. Ancoin, P. 
Maloché, J. H. Finnegan, J.C. Bach, and Henry Tebbe, to appear 
on a day to be fixed, in open court, then and there to declare or 
show cause whether they will or should join petitioners in the ap- 
peal of their so joining or appearing; that a separate appeal be 
allowed petitioners from said decree on their complying with requi- 
sites of law, and they pray, &c. 

(Signed) C. F. BUCK, 
Pp. and as Solicitor for other Petitioners. 


Let the co-defendants of petitioners, as prayed for, be noti- 

37 fied to be and a r in open court, at 11 o'clock a. m., on 
Tuesday, the 13th day of June, 1883, and to show cause, if 

any they have, or declare whether they or any or each of them are 
desirous of joining petitioners, the@jity of New Orleans, C. F. Buck, 
city att’y, and J. W. Gurley, Jr., late assistant city attorney, in an 
appeal irom the decree herein rendered against them on the 16th of 
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June, 1881, and let them be further notified that in default of ap- 
pearance on their part, or cause shown to the contrary of petition- 
ers’ prayer, an separate appeal will be allowed them herein, as prayed 
in the petition on file. 


June 7th, 1883. 
(Signed) EDWARD C. BILLINGS, Judge. 


W. J. Behan, undersigned, duly sworn, de and says: That 
he is mayor of the city of New Orleans, and that the allegations in 
the petition as to the interest of the city are true and correct. 


W. J. BEHAN. 
Sworn to and subscribed before me this June 7th, 1883. 
[SEAL. ] 1 (Signed) W. O. HART, Notary. 
38 i Marshal's Return. 


Received June 8th, 1883, by the U. S. Marshal, and I served copies 
of the within petition, rule, and order to show cause on the persons 
herein named in the following date and manner, to wit: 

J. H. Finnegan, a member of the board of assessors of the parish 
of Orleans and the city of New Orleans, left at assessors’ office with 
Y. J. LeCorgne, June 11th, ’83. 

— Tebbe, member of the board as aforesaid, personally, June 
11, 83. 

J. — Bach, member of the board as aforesaid, personally, June 
11, 1883. 

E. T. Leche, president and member of the board as aforesaid, left 
at od of assessors, city hall, with Y. J. LeCorgne, chief clerk, June 
11, 1883. ; 

J. B. Walton, member of the board as aforesaid, left at assessors’ 
office, city hall, with Y. J. LeCorgne, chief clerk, June 11, 1883. 

A. M. Aucoin, member of the rd as aforesaid, p'Ily, June 11, 


1883. 
P. Malochee, member of the board as aforesaid,.left at as- 
39 sessors' office, city hall, with Y. J. LeCorgne, his clerk, June 
11th, 1883. 
Jas. D. Houston, State tax collector of the parish of Orleans and 
the city of New Orleans, in person, June 12th, 1883, 
(Signed) J. R. G. PITKIN, 
U. S. Marshal, East Dist. of La. 
By DAN. A. ROSE, 
Dy U. & Marshal. 


Order Granting Appeal. Entered & Filed June 12th, 1883. 
United States Circuit Court, Eastern District of Louisiana. 
Louisiana State Lortery Co. 
v8. 
JAuxs B. Warrꝗ et als. 
The rule herein taken by the City of New Orleans, C. F. Buck, 


bv. 9277. 
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city attorney, and J. W. Gurley, Jr., late assistant city attorney, on 
June 7th, 1883, came on this day to be heard, 
And it being made to appear to the court that the board of as- 

sessors, and the members of said board individually, were desirous 

of joining the city and others in their appeal, and it being 
40 further made to appear that J. D. Houston, State tax collector, 

although duly served with notice to appear and elect, had 
failed to do so, and the court being satisfied that justice required 
that said petitioners and said Board of Assessors and the assessors 
individually should have a severance and be allowed an appeal: 

It is ordered that City of New Orleans, said Chas. T. Buck, said 

J. W. Gurley, Jr., and said Board of Assessors, and the individual 
members thereof, to wit, James B. Walton, A. M. Aucoin, P. Maloché, 
E. T. Leche (successor to Jno. M. Curry), J. H. Finnegan, J. C. Bach, 
and Henry Tebbe, be allowed an appeal from said decree of June 
16th, 1881, as prayed in the petition filed herein June 7th, 1883, on 
giving bond in the sum of two hundred and fifty dollars, conditioned 
as the law directs, returnable to the Supreme Court of the United 
States on the 2d Monday of October, 1883, and that said J. D. Hous- 

ton and the Louisiana State Lottery Company, complainant, 
41 be cited to answer this appeal. 

New Orleans, June 12th, 1883. 
(Signed) EDWARD C. BILLINGS, Judge. 


Bond for Appeal. Filed June 15th, 1883. 


UNITED STATES OF AMERICA: 


Know all men by these presents that we, the City of New Orleans, 
through W. J. Behan, mayor ee to Jos. Shakspeare), Chas. 
F. Buck, J. W. Gurley, Jr., and J. B. Walton, A. M. Ancoin, P. Ma- 
loche, E. T. Leche, J. H. Finnegan, J. C. Bach, H. Tebbe, composing 
the board of assessors of the State of La. in and for the parish of 
Orleans, and said assessors, through E. T. Leche, its president, as 
rincipals, and Wm. O. Hart, as surety, are held and firmly bound, 
jointly and severally, unto the Louisiana State Lottery Company and 
J. D. Houston, State tax collector, appellees, in the sum of two hun- 
dred and fifty dollars, lawful money of the United States of Amer- 
ica, to be paid to the said La. State Lottery Company and J. D. 
Houston, tax collector, their heirs, executors, administrators, 
42 and assigns; for which payment, well and truly to be made, 
we bind ourselves, and each of us by himself, and cach of our 

heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated the 15th day of June, in the year 
of our Lord eighteen hundred and eighty-three. 

Whereas the said above-named hereunto subscribed parties hav- 
ing heretofore, to wit, on the 12th day of June, 1883, taken an ap- 
peal to the Supreme Court of the United States from and to reverse 
the decree rendered on the 16th day of June, 1881, by the circuit 
court of the United States for the fifth circuit, holding sessions in 
and for the eastern district of Louisiana, in the suit of the La. State 
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2 Company vs. J. B. Walton and others, No. 9277 of the docket 
thereof: f 
Now, the condition of the above obligation is that if the above- 
bounden parties, appellants, shall prosecute their said ap 1 to 
effect and answer all damages and costs if they shall fail to 
43 make good their plea, then this obligation shall be void; 
otherwise to remain in full force and virtue. 
(Signed) J. B. WALTON, Dr. s.] 


JAS. H. FINNEGAN, 
Member B'd Assessors. 

W. H. BEHAN, Mayor. 

J. WARD GURLEY, In., 

W. O. HART, Surety. 


Bond approved. 
June 15th, 1883. 
(Signed) EDWARD C. BILLINGS, Judge. 


44 Unitep STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


CLERK’s OFFICE. 


I, Francis A. Woolfley, clerk of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, do 
hereby certify that the foregoing 43 pages contain and form a full, 
complete, true, and perfect transcript of the record and proceedings 
had, ther with all the evidence adduced on the trial of the case 
of The Louisiana State Lottery Company versus James B. Walton et 
als, No. 9277 of the docket of said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 2d day of July, A. D. 1883. 

(Two words interlined approved.) 

(Seal U. S. Circuit Court for the 5th Circuit & Eastern District of La.] 

F. A. WOOLFLEY, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Francis A. Woolfley, whose name is 
signed to the above certificate as clerk of the circuit court of the 


— 
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United States for the fifth circuit and eastern district of Louisiana, 
was, at the time of signing said certificate, and is now the clerk of 
said court; that said certificate is in due form of law, and that full 
faith and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 2d day of July, A. D. 1883. 3 


(Two words interlined approved.) 
EDWARD C. BILLINGS, Judge. 


45 Tue UNITED STATEs OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to the Louisiana State Lottery 

Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden in the city of Wash- 
ington on the second Monday of October next, pursuant to a petition 
and order for an appeal filed in the clerk’s office of the circuit court 
of the United States for the fifth circuit & eastern district of Lou- 
isiana, wherein the City of New Orleans, the Board of Assessors of 
the State of Louisiana in and for the. parish of Orleans, by E. T. 
Leche, president thereof, and the individual members of said board 
of assessors, viz: E. T. Leche, J. B. Walton, P. Maloché, A. M. Au- 
coin, J. H. Finnegan, J. C. Bach, and Henry Tebbe; Chas. F. Buck, 
city attorney, and J. Ward Gurley, Jr., late assistant city attorney, 
are appellants, and you — aye pe cause, if any there be, why 
the decree rendered against the said above-named appellants, as in 
said petition and order for an appeal mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 15th day of June, in the 
year of our Lord one thousand eight hundred and — —— 

DWARD C. BILLINGS, Judge. 


46 [Endorsed:] La. State Lottery Co. R. United States cir- 

cuit court, eastern district of Louisiana. No. 9277. Louisi- 
ana State Lottery Company et al., appellees, vs. J. B. Walton er als., 
appellants. Citation to appellee. 


Marshal's Return. 


Received June 15, 1883, by the U. S. marshal, and on June 16th, 
1883, I served a duplicate of the within citation of appeal on the 
Louisiana State Lottery Company, appellees herein, by leaving the 
same in the hands of M. A. Dauphin, Esq., in the city of New Or- 


leans, the president of the aforesaid — 2 N 1 TKIN 


U. S. Marshal Eastern District of La., 
By E. S. CURRY, 
Dy U. & Marshal. 
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Personally — before me, E. S. Curry, a lawful deputy of J. 
R. G. Pitkin, U. S. marshal for the eastern district of Louisiana, and 
makes oath tha- he served a duplicate of the within citation of ap- 
— the appellees herein named as set forth in his official return 


Grein. : 
E. 8. CURRY, 
Dy U. 8. Marshal. 


Subscribed and sworn before me June 18th, 1883. 
F. A. WOOLFLEY, 
Commissioner Circuit Court, Eastern District of Louisiana. 
47 Tx Unrtep Srates or America: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to J. D. Houston, State Tax Col- 
lector, Greeting: | 


You are hereby cited and admonished to be and appear at a Su- 


reme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a petition 
and order for an appeal filed in the clerk’s office of the circuit court 
of the United States for the fifth circuit and eastern district of Louis- 
jana, wherein The City of New Orleans, The Board of Assessors of 
the State of Louisiana in and for the Parish of Orleans, by E. T. 
Leche, President thereof, and the individual members of said Board 
of Assessors, viz., E. T. Leche, J. B. Walton, P. Maloché, A. M. An- 
coin, J. H. Finnegan, J. C. Bach, and Henry Tebbe; Chas. F. Buck, 
City Attorney, and J. W. Gurley, Jr., late Assistant City Attorney, 
are — and you are appellee, to show cause, if any there be, 
why the decree rendered against the said above-named appellants, 
as in said petition and order for an appeal mentioned, should not be 
corrected, and why speedy justice should not be done to the parties 
in that behalf. | 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 15th day of June, in the 
year of our Lord one thousand eg it hundred and eighty-three. 
DWARD C. BILLINGS, Judge. 


48 [Endorsed :] J. D. Houston, State Tax Collector. United 

States circuit court, eastern district of Louisiana. No. 9277. 
Louisiana State Lottery Company et al., appellees, vs. J. B. Walton et 
als., appellants. Citation to appellee. 


Marshal's Return. 


Received Jun. 15, 1885, by the U. S. marshal, and on June 16th, 
1883, I served a duplicate of the within citation of appeal on J. D. 
Houston, State Tax Collector and — herein, by handing the 
same to him in person in the city of New Orleans, eastern dist. of 


Louisiana. 
J. R. G. PITKIN, 
U. S. Marshal, East. Dist. of La., 
By E. S. CURRY, 
Dy U. 8. Marshal. 


, . 
4, wh 
3 

5 


* 
* 


n * 


oe * n 
* “3 


‘Personally appeared before me E. 8. Curry, a lawful deputy of J. 
R. G. Pitkin, U. 8. marshal for the eastern district of Louisiana, and 
makes oath that he served a duplicate of the within citation of ap- 
= on the appellee herein named as set forth in his official return 

ereon. ! 


E. 8. CURRY, 
Dy US. Marshal. 


Subscribed and sworn before me, June 18th, 1883. 
F. A. WOOLFLEY, 
Commissioner United States Circuit 
| Eastern District of Louisiana. 

Endorsed on cover: E. Louisiana C. C. U. 8. No. 296. The City 
of New Orleans, The Board of Assessors of the State of Louisiana in 
and ſor the Parish of Orleans, by E. T. Leche, President thereof, and 
the individual members of said Board, viz., E. T. Leche, J. B. Walton, 
P. Muloche, A. M. Ancoin, J. H. Finnegan, J. (. Bach, and Henry 
Tebbe; Charles F. Buck, City Attorney, and J. W. Gurley, Jr., late 
Assistant City Attorney, appellants, vs. J. D. Houston, Tax 
Collector, and The Louisiana State Lottery Company. Filed 24th 
September, 1883. 
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APPENDIX TO BRIEF FOR APPELLANTS. 


{ 


“Tue Cirr or New Oxkxaxs et als., Appellants, 


v8. 7 
J. D. Houston, Tax Collector, and THe Louisiana 
LotrerY Company, Appellees. 


Extracts from the Const itul ion of Louisiana of 1879. 


No. 54. 


ArTIcLE 30. No law shall be revived or amended by ref- 
erence to its title, but in such cases the act revived or sec- 
tion as amended shall be re-enacted and published at length. 


Artic.E 207. The following property shall be exempt 
from taxation, and no other, viz: All public property, places 
of religious worship or burial, all charitable institutions, all 
buildings and property used exclusively for colleges or other 
school purposes, the real and personal estate of any public 
library, and that of any other literary association used by or 
connected with such library, all books and philosophical 
apparatus, and all paintings and statuary of any company or 
association kept in a public hall: Provided, The property so 
exempted be not used or leased for purposes of private or 
corporate profitor income. There shall also be exempt from 
taxation household property to the value of five hundred 
dollars. There shall also be exempt from taxation and 
license, for the period of ten vears from the adoption of this 
constitution, the capital, machinery, and other property em- 
ployed in the manufacture of textile fabrics, leather, shoes, 

arneèss, saddlery, hats, flour, machinery, agricultural imple- 
ments, and furniture and other articles of wood, marble, or 
stone; soup, stationery, ink and paper, boat building, and 
chocolate: Provided, That not less than five hands are em- 
ployed in any one factory. 


Extracts from Constitution of Louisiana of 1868. 


ARTICLE 118. Taxation shall be equal and uniform through- 
out the State. All property shall be taxed in proportion to 
its value, to be ascertained as directed by law. The General 
Assembly shall have power to exempt from taxation prop- 
erty actually used for church, school, or charitable purposes. 
The General Assembly may levy an income tax upon all 
persons pursuing any occupation, trade, or calling. And 
all such persons shall obtain a license, as — by law. 
All tax on incomes shall be pro rata on the amount of in- 
come or business done. And all deeds of sale made, or that 
may be made by collectors of tuxes, shall be received by 
courts in evidence as prima facie valid sales. The General 
Assembly shall levy a poll-tax on all male inhabitants of 
this State over twenty-one years old for school and charitu- 
ble purposes, which tax shall never exceed one dollar and 
fifty cents per annum. 
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SUPREME COURT § UNITED STATES, 


OCTOBER TERM, isse 
No. 54. 


CITY OF NEW ORLEANS 


: 


JAS. D. HOUSTON, Tax Ooxzroron, LOUISIANALOT. ~ 
| TERY OO. Er Ais. | 
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SUPREME COURT § UNITED STATES. 


OCTOBER TERM, 1886. 
* No. 54. 


CITY OF NEW ORLEANS 
veraus 


JAS. D. HOUSTON, Tax CoLiLEctor, LOUISIANA LOT 
TERY CO. Er Al. 


5 In Error from the United States Circuit Court, Fifth Circuit and 
District of Louisiana. 


The City of New Orleans prosecutes this appeal from a 

judgment rendered by the United States Circuit Court for the 

Eastern District of Louisiana, which declares null an assess- 

ment made against the share holders of the Louisiana State Lot- 

tery Company, by virtue of the provisions of the nets of the 

Legislature of Louisiana of 1580. It has been sought to make 

the City of New Orleans u party to this proceeding by service 

of process upon C. F. Buck, City Attorney, and J. Ward 

Gurley, assistant City Attorney, who, together with the other 

defendants in the original suit, appear to have agreed to a cer- 

tain statement of facts to be found in the record. It is scarcely 

necessary to call the attention of the Court to the fact that the 

City of New Orleans could not be properly brought before the 

Court upon process issued through her City Attorney. Under 

. the provisions of section 31, of Act No. 7, of the extra session 
, of 1870 (Legislature of Louisiana), it is provided that the City 
a8 Attorney shall be appointed by the Council of the City of New 
Orleans. His duties are defined in the following language: 
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„Who shall be the legal adviser of the corporation in all mat- 
ters in which legal advice may be necessary, and shall represent 
the city in all judicial proceedings and actions to which she may 
be a party, or in which she may be interested,“ etc. The head 
of the corporation, and the only one upon whom service of the 
original citation or process could have been made, was the 
Mayor of the city, as provided for in section 8 of the same Act. 
There is nothing in the law as suggested to the Cuurt to author- 
ize any one acting as City Attorney, or assistant City Attorney, 
or as a board of assessors for the parish of Orleans, to bind the 
city by such admissions as have already been referred to and 
appearing in this record. 

Section 7, of Act No. 77, of 1880, provides the manner of 
appointment of tax collectors and ussessors in the City of New 
Orleans; for the tax collectors, determining their duties to be, 
‘that they shall turn over monthly to the Treasurer the amount 
of their collections and a detailed statement thereof,“ and for 
the assessors, that they shall exercise their functions as follows : 
Section 16, authorizing them to fill up blank lists for assess- 
ment; section 17, authorizing them to examine the records of 
the Mortgage and Conveyance offices of the parish in order to 
ascertain the names of owners of property and the descriptions 
and values of the same; section 20,eauthorizing them to obtain 
the original lists for purposes of assessment; and section 21, as 
to filling up the assessment list. It is plain, therefore, that any 
act of concession or admission beyond the power thus conferred 
is absolutely null, and particularly as to the City of New Or- 
leaus ; and for this reason, if for none other, the judgment of 
the lower court should be reversed. 

It is contended by the defendant in error, the Louisiana 
State Lottery Company, that it was incorporated by virtue of 
the provisions of Act No. 25, of 1868, and that the clause in the 
fifth article, section 1 of said act, exempting it from the pay- 
ment of taxes, coustituted a contract between the Lottery Com- 
pany and the State of Louisiana, and, consequently, the City of 
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New Orleans. It is further contended that this act is given 
recognition by the provisious of Article 167 of the Constitution 
of Louisiana, adopted in 1879. It is a mistake to say that Arti- 
cle 167 of the Cunstitution of 1879 was enacted in aid of the 
original act of incorporation in 1868. This act of 1868 was re- 
pealed by Act No. 44, of 1879, approved March 27th, which 
abolished the Lonisiana State Lottery Company and prohi 
all lotteries in the State of Louisiana. 

Whatever rights, therefore, existed, as between the Lou 
ana State Lottery Company and the State of Louisiana, even if 
a contract could at any time be considered as resulting from the 
original act, were absolutely repealed by Act No. 44, of 1879. 
We must therefore regard the provision of the Constitution of 
1879, Article 167, as an original act; in sa far as the power 
vested ia the Constitutional Convention to create a corporation, 
it simply created the Louisiana State Lottery Company from 
that date, under the terms and conditions as expressed in that - 
article, and only in that article. 

The provisions in regard to lotteries, as fonnd in that arti- 
cle, are general, conferring power upon the Legislature to grant 
lottery charters or privileges on condition that they pay not 
less than forty thousand dollars per annum in money into the 
treasury of the State, and provided that all such lottery char 
ters aud privileges expire on the ist of January, 1895, from 
which time all lotteries are prohibited in the State. 

The forty thuusand dollars per annum provided by law to 
be paid by the Louisiana State Lottery Company, created in 
1868, was by this section awarded to the Charity Hospital, and 
the charter of said Company ia recognized as a contract binding 
upon the State for the period therein specified, except its mo- 
nopoly clause, which is hereby abrogated; and all laws contrary 
to the provisions of this article are declared null and void. 

It is difficult to understand how a constitutional convention, 
providiug u Constitution for the State, could establish and enact 
a charter, or recognize as existing a charter which had been re- 
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pealed in 1879, and which had never been re-enacted. Regard- 
ing the Article 167 of the Constitation as an entirely new en- 
actment, and reading as we find it printed in that instrument, 
the only contract between the State of Louisiana and the Lot- 
tery Company, if any at all, was the contract that it should pay 
not less than forty thousand dollars a year to the State Treasury 
in money; that its charter should expire on the first of January, 
1895, and that.the forty thousand dollars thus paid should be- 
long to the Charity Hospital in the City of New Orleans; and 
that this charter should exist without any monopoly features 
whatsoever, to be evidenced by a written renunciation of such 
features possessed by the Lottery Company, and filed in the 
office of the Secretary of State. 
It has been held by the Supreme Court of this State that 
constitutional provisions are not self-operative. It is impossible 
to take any other view of the intent of the framers of the Con- 
stitution of the State when we examine Article 30 of the same 
instrument, which provides that no law ever shall be revived 
or amended by reference to its title, but in such case the entire 
act. shall be re-enacted and published at length. Certainly it 
was known that Act No. 25, of 1868, had been abrogated by Act 
No, 44, of 1879, and if it had been the intention of the Con- 
stitutional Convention to revive that law as it then existed, they 
would have followed the provisions of Article 30 of the Consti- 
tutiou, which required that the entire act should be published 
and re-enacted at lenght. It is therefore more correct to say 
that the Louisiana State Lottery Company exists not by virtue 
of Act No. 25, of 1868, but by virtue of the provisions of Article 
167, of the Constitution of 1879, and it must be held in all its 
relations to the city and State, according to the strict terms of 
that provision. In it there is no reference to exemption from 
taxation whatever. Art. 207 of the same specially declares 
what property shall be exempt from taxation and no other. 
These propositions are submitted without reference to or 
criticism of any decision of the Supreme Court of Louisiana 
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prior to 1879; for if the view expressed above as to the rehabi- 
litation of the Lottery Company in 1879 be correct, such deci- 
sions have no application whatever, and equally, if the propo- 
sitions submitted be true, the judgment of the lower court was 
erroneous, because the attack of the Lottery Company upon the 
legality of the assessment was on the ground of exemption from 
taxation through legislative enactment in 1868. Aside from this, 
if the court should be of opinion that Act 25, of 1868, was still 
in force when the present suit was brought in 1881 on an assess- 
ment made in 1880, it is urged that the exemption could not 
apply to the shure holders of the Louisiana State Lottery Com- 
pany. The Act of 1868 simply exempted the Louisiana State 
Lottery Company from taxation on payment of its tax of forty 
thousand dollars, whereas Section 48, of Act No. 77, of 1880, de- 
clares that no assessment shall hereafter be made under that 
name as heretofore of the capital stock of any national bank, 
state bank, banking company, banking firm or banking associa- 
tion, or of any corporation, company, firm or association, whose 
capital stock is represented by shares. but the actual shares shall 
be assessed to the share holders who appear as such upon the 
books, thus providing that individual share holders are taxable 
on the property they hold as :epresented by their certificates as 
shares of stock. 

A tax on the shareholders in u corporation isa different 
thing from a tax of a corporation itself upon its stock. and may 
be laid irrespective of any tax of the corporation. Cooley on 
Taxation, 169; 3 Wallace, 581, 584; 1 Cushing, 142; 6 Wallace, 
611; 9 Wallace, 353, 468; 2 Jones’ Equity, 396; 26 New Jersey, 
181; 47 Penn. 106; 49 Indiana, 526; 9 Georgia, 4190; 21 New 
York, 439; 39 Illinois, 130, 141; 15 Indiana, 150; 37 Maine, 444; 
32 Wallace, 215, 527; 94 U. 8. 527; 105 U. S. 305. 

It is also a well-settled principle of law thatthe intent of 
the law-maker to grant the exemption claimed must be clear 
beyond reasonable doubt. 20 Wallace, 61; 6 Wallace, 606; 10 
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Howard, 376, 393; 4 Peters, 561; 1 Black, 436; 16 Howard, 416; 
18 Wallace, 224; 22 Wallace, 215, 527. 


The act No. 44, of 1879, appears only in bound volumes of 
Acts for 1880, and is therefore annexed to this brief. This act 
was reviewed by the Supreme Court of Louisiana, in case of 
Carcass vs. Judge, 32 La. An. p. 721. 

It was held that the intention of the Conventiou of 1879 
was clearly to repeal that portion of the act which contemplated 
the destruction of the corporation * * and to authorize the 
further existence up to 1895. 

The question of the effect of Art. 30 of the Constitution was 
not before the Court, and hence, even in absence of reference to 
that authority, the Court was careful not to say that the act of 
1868 was re-enacted by the Convention—and to be still more 
emphatic, we find on page 724 of this decision the declaration, 
Article 167 formally recognizes the Louisiana State Lottery as 
an institutiou chartered by the State, and determines the term 
of its existence, but without any rights of monopoly. 


In other words, the only legal life that now exists in the 
Lottery Company springs from Art. 167 of the Constitution and 
in this we find no exemption from taxation whatever. On the 
contrary, this instrument in Art. 207 sets forth very clearly 
only the property to be exempted from taxation. It is im- 
possible to see what other cunstruction eau be given to it, par- 
ticularly in this very case, when the Supreme Court declare this 
payment of forty thousand dollars to be a LICEKSE. 


It is respectfally asked that the judgment appealed from be 
reversed. : 
WALTER H. ROGERS, 
City Attorney, for Plaintiff in 
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No. 44.] AN ACI 
To repeal Act No, 2) of the Lezislature of '88, entitled “An act to increase the rev- 


Louisiana State Lottery Company, und to repeal certain acts now in force,” 
282 abolish the Lentz 1 Com 7 act No. 9 of 


tery nd con 

er to suppress the same;” alxo to repeal act No 10 of the Legislature of 187 
entitled “An act relative to crimes ona. offenses; to : 
— 1 — the drawing of any illegal lottery a misdemeanor, and to 
prov 


ceived upon the trial 


such offenses. 


Stcrion 1. Beit enacted by the Senate and House of Repre- 
sentatives of the State of Louisiana in General Assembly convened, 
That the following acts, to-wit: ‘‘An act entitled an act to in- 
crease the revenues of the State and to authorize the incorpora- 
tion and establishment of the Louisiana State Lottery Company, 
and to repeal certain acts now iu force,” being act Nu. 25 passed 
at the first session of the First Legislature begun and held on 
the 29th day of Inne, 1868; also an act entitled An act relative 
to the unlicensed sale of lottery tickets in the city of New Or- 
leans, and conferring on the police courts the power to suppress 
the same,’’ being act No 9 of the second session of the Third 

slature, begun and held on the 5th day of January, 1874; 
and an act entitled An act relative to crimes and offenses; to 
declare the sale of illegal lottery tickets, or the drawing of any 
illegal lottery, a misdemeanor, and to provide for the punish- 
ment of the same, and to regulate the evidence to be received 
upon the trial of such offenses,’’ and any and all other laws 
upon the same subject matter passed in the interest of the Lou- 
os Lottery Company be and the same are hereby re- 
pealed. 

Src. 2. Be it further enacted, etc., That the Louisiana State 
Lottery Company be and the same is hereby abolished and pro- 
hibited from drawing any und all lotteries, or selling lottery 
tickets either in its corporate capacity or through its officers, 
directors, stuck holders. members or agents. directly or indi- 
rectly. 

Sec. 3. Be it further enacted, etc., That whoever shall sell, 
barter, exchange give, or otherwise dispose of or offer ta sell, 
barter, exchange, give, or otherwise dispose of, directly or indi- 
rectly, personally or through an agent or agents, either for him- 
self or others. or shall draw any lottery or have any connec- 
tion with or interest in the drawing of any lottery in this State, 
or shall have in his possession within this State, with intent to 
sell or offer for sale, or with intent to barter or exchange, or 
give or otherwise dispose of, any lottery tickets or shares, or 
fractional part thereof, or lottery policy or combination, device, 
or any other writing, certificate, or token, intended or purport- 
ing to euntitle the holder or bearer, or any other person, to an 


§ 
prize or share, or interest in auy prize drawn or to be drawn in 
any lottery, shall be condemned for each offense to, and shall be 
deemed guilty of a misdemeanor, and, upon conviction thereof, 
. shall suffer imprisonment in the parish prison or jail, as the case 
may be, not exceeding sixty days, or fined nut exceeding one 
hundred dollars, or both, at the discretion of the court; one- 
half of such fine to go to the informer and the other half to the 
city of New Orleans, or the parish in which suid offense is com- 
mitted, as the case may be. | 
SRO. 4. Be it further enacted, eto,, That every person who 
shall set up or promote any lottery iu this State, or shall assist 
or be interested therein, or shall aid by printing or writing, or 
shall in any way be concerned in setting up, promoting, man- 
aging or drawing of any lottery, or shall in any house, shop or 
building owned or occupied by him or ander his control, know- 
ingly permit the setting up, managing or drawing any such lot - 
tery, or the sale of any luttery tickets or share of a ticket, or 
any other writing, certificate, biil, token, or other device, pur- 
porting or intended to entitle the holder, beurer, or any other 
person. to any prize, or share of or interest in any prize to be 
drawn in a lottery, shall be guilty of a misdemeanor, and on con- 
viction shall suffer imprisonment not to exceed sixty days, or a 
fine not exceeding one hundred dollars, or both, at the discre- 
tion of the court, for each offense; one-half of such fine to go to 
the informer and the other half to the parish or the city of New 
as the case may be, in which such offense is committed. , 
Seo. 5. Be it further enacted, ete., That it shall not be 
necessary, in the trial of any person or persons for the offense 
or offenses denounced by this act, to prove the existence of any 
lottery in which any ticket, share, or part of a ticket, device, 
token, or certificate thereof purports to have been issued, or the 
actual signing of any such ticket or share, or device, token, or 
certificate thereof, nor that any such ticket, or share, or device, 
token, or certificate thereof was signed or issued by authority of 
any wanager ofsuch lottery, or byany personassuming to have 
such authority, but in all cases it shall be presamed that such ticket, 
share or interest, device, token, or ficate thereof. was signed 
and issued accordsng to the purnort thereof by proper anthority. 
Sec. 6. Be it further enacted, etc., That this act shall tuk 
effect from and after the thirty-first day of March, A. D. (1879) 


(Signed) TZ, 
Lieutenant Governor and President of the Senate. 


Approved March 27, 1879. 
(Signed) FRANCIS T. NICHOLLS, 
Governor of the State of Louisiana. 


A true copy: 
VyiI . A. STROKRG, a 
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prize or share, or interest in any prize drawn or to be drawn in 
any lottery, shall be condemned for each offense to, and shall be 
deemed guilty of a misdemeanor. and, upon conviction thereof, 
shall suffer imprisonment inthe pa rish prison or jail, as the case 
may be, not exceeding sixty days, or fined not exceeding one 
hundred dollars, or both, at the discretion of the court; one- 
half of such fine to go to the informer and the other half to the 
city of New Orleans, or the parish in which said offense is com- 
mitted, as the case may be. 

Sec. 4. Be it further enacted, ete., That every person who 
shall set up or promote any lottery in this State, or shall assist 
or be interested therein, or shall nid by printing or writing, or 
shall in any way be concerned in setting up, promoting, man- 
aging or drawing of any lottery, or shall in any house, shop or 
building owned or oceupied by him or ander his control, know- 
ingly permit the setting up, managing or drawing any such lot - 
tery, or the sale of any lottery tickets or share of a ticket, or 
any other writing, certifieate, biil, token, or other device, pur- 
porting or intended to entitle the holder, bearer, or any other 
person. to any prize, or share of or interest in any prize to be 
drawn in a lottery, shall be guilty of a misdemeanor, and on con- 
viction shall suffer imprisonment not to exceed sixty days, or a 
fine not exceeding one hundred dollars, or both. at the disere- 
tion of the court, for each offense; one-half of such fine to go to 
the informer and the other half to the parish or the city of New 
Orleans, as the case may be, in which such offense is committed. 

Sere. 5. Be it further enacted, ete., That it shall not be 
necessary. in te trial of any person or persons for the offense 
or offenses denounced by this act, to prove the existence of any 
lottery in which any ticket, share. or part of a ticket, device, 
token, or certificate thereof purports to have been issued, or the 
actual signing of any such ticket or share, or device, token, or 
certificate thereof, nor that any such ticket, or share, or device, 
token, or certificate thereof was signed or issued by authority of 
any manager ofsuch lottery, or byany person assuming to have 
such authority, bub in all cases itsholl be presumed that such ticket, 
share or interest, device. token, or certificate thereot. was signed 
and issued accordsng to the purport thereof by proper anthority. 

Sec. 6. Be it further enacted, ete., That this act shall take 
effect from and after the thirty-first day of March, A. D. (1879) 
eighteen hundred and seventy- nine. 


(Signed) JOHN C. MON CURE, 
Speaker of the House of Representatives. 
(Signed) LOUIS A. WILTZ, 


Lieutenant Gevernor anil President of ‘the Senate. 


Approved March 27, 1879. 
(Signed) FRANCIS T. NICHOLLS, 
Governor of the State of Louisiana. 
A true copy: 


WII. t. X. STRONG, 
Secretary of State. 
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IN THE 


Supreme Court of the Anited States, 


OCTOBER TERM, 1886. 


No. 54. 


THE CITY OF NEW ORLEANS Fr AL., APPELLANTS, 


J. D. HOUSTON, Tax Contecror, anp THE LOUISIANA 
STATE LOTTERY COMPANY, ArrxLLINES, 


_ SUPPLEMENTAL BRIEF ON BEHALF OF APPELLANTS IN 


REPLY. 


STATEMENT OF FACTS. 


Under the provisions of an act of the General Assembly 
of the State of Louisiana in the year 1880, and known as act 
No. 77, an assessment was made against the stock held by 
shareholders in the defendant company, payable by said 
company for account of the shareholders. 

The board of assessors acted for the State and plaintiff 
city, as upon their assessment-rolls was established the quan- 
tum of taxation to be levied and collected. The city, through 
her proper officers, proceeded to collect the tax so assessed. 

The defendant company brought its action against the city, 
board of assessors, and attorneys, claiming that the assess- 
ment was invalid by reasons of the exemptions set out in 
act No. 25 of 1868, article 5, and enjoined all proceedings 
looking to the collection of the taxes. 
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The circuit court for the eastern district of Louisiana per- 
petuated the injunction, and decreed the imposition of assess- 
ment and tax null and void as impairing the obligations of 


a contract and repugnant to article 5, section 1, of act No. 


25 of 1868. 
II. 


ASSIGNMENT OF ERROR IN SAID DECREE. 


It is contended that the decree of the circuit court is erro- 
neous in holding that said assessment and subsequent levy 
were in violation of a contract, as no contract protected by 
- the Constitution of the United States had been impaired. 

That it is error to hold that assessment of the shares to 
owners and holders of stock is an assessment against the 
corporation itself. 

That it is error to hold that the constitution of 1879 re- 
enacted act No. 25 of 1868, because in violation of article 
30 of the same constitution, and that said article 167 of con- 
stitution of 1879 is not self-operative, and did no more than 
permit the further exercise of privilege by said lottery com- 
pany or its present representatives after the adoption of act 
No. 44 of 1879, which preceded the act of the constitu- 
tional convention. 


ARGUMENT IN REPLY. 
I. 


Lotteries arg within the scope of the police power. 
Stone vs. Mississippi, 101 U. S., p. 818. 


As such the State could not designate such charters as 
contracts. 

“All that one can get by such a charter is a suspension of 
certain governmental rights in his favor, subject to with- 


drawal at will. He has in legal effect nothing more than a 
license to enjoy the privilege on the terms named for the 
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specified time, unless it be sooner abrogated by the sover- 
eign power of the State. Jt is a permit, good as against ex- 
isting laws, but subject to future legislative control or with- 


drawal.” 
Id., p. 821, and cases cited. 


The cases of Lottery vs. Ridauz, 23 An,, 743, and Lottery 
vs. New Orleans, 24 An., p. 86, were decided prior to the act 
of the convention in 1879, and stand opposed by an un- 
broken line of authority in the State, viz.: 28 An., 756; 31 
An., 756, 827; 27 An., 376, 646, 648; 28 An., 498, 512; 31 
An., 292, 637, 519; 32 An., 1137; 35 An., 549, and con- 
firmed in 36 An., 434, in the following language: ; 


„The courts organized under the constitution of 1868 re- 
2 decided that neither municipal nor the State legis- 
ation could validly exempt property from taxatiop either 
by commutation of such taxes or in any other manner, un- 
less the property was actually used for church, school, or 
charitable purposes” 


II. 


The constitutional provision in the article 207 of 1879 is 
almost identical with that of 1868, article 118, the addi- 
tional exemptions referring to manufactures. 

The act of 1868, No. 25, had been absolutely repeated 
by act No. 44, of 1879, approved March 27th of that year. 
The convention that framed the constitution in 1879 met 
only in December of that year, and it cannot be contended 
that by a simple addition to an article granting general 
privileges it gave life to un act which had no existence: 
and, be it remembered, that at this particular time the Stone 
case (101 U. S.) had not been decided—a decision in that 
case, fixing the status of lottery charters, was only rendered 
on May 10th, 1880. , 

General power was permitted the Legislature to grant 
legislative charters under article 167, but no power was ex- 
ercised by that convention to do more than bestow a recog- 
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nition upon that interest which survived the act No. 44 
of 1879, and to the extent of reviving an abrogated statute 
was powerless. Either from design or oversight, the attempt 
was not made. There is no other purpose manifest, none 
other to be drawn out of the enabling clause, than to permit 
a continuance of the privileges of that person, once enjoying 
corporate privileges, under a license of forty thousand dollars, 
made a common requisite for all like bodies to be created in 
the future. A reference to the act of 1868 was merely di 
rector and not self-operative. g 


“It is wisely settled that, where a constitutional provision 
is not self-operative and requires legislative action to be put 
in motion, laws previously in force and not otherwise 
gated continue in operation until the adoption of the en- 
abling statute.” . 

34 An., 732; 24 An.,214; 32 An., 1200; 33 An., 873; 
34 An., 337; 15 Pet., 449. 


Hence the supreme court of Louisiana held in 32 An., 721: 


“ That the intention of the convention of 1879 was clearly 
to repeal that portion of the act which contemplated the de- 
struction of the corporation. * * * Article 167 form- 
ally recognized the Louisiana State lottery as an institution 
charted by the State, and determines the term of its exist- 
ence, but without any rights of monopoly.” 


Chartered when and how it may be asked. Not by an 
abrogated statute, but by the article 167 alone, which au- 
thorized generally such charters upon the payment of a forty- 
thousand-dollar license, and it is as a license that this pay- 
ment is regarded by the supreme court. (32 An., 721.) 

Should the Legislature determine to appoint new com- 
panies under this article, and exact, as they are bound to do, 
a payment of forty thousand dollars, could they exempt from 
taxation? Clearly not. Every. such company would be 
compelled to pay taxes properly assessed. The State and 
city under the authorities quoted would be powerless to grant 
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such exemption. It would be equivalent to wiping out from 
this instrument article 207, which declares what and only 
what shall be exempt. 
Respectfully submitted, 
Watter H. Rocers, 
J. Warp GURLEY, In., 


For Appellants. 
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THE CITY OF NEW ORLEANS, AND: OTHER 
PARTIES, Arr ELI. Ars, 


. 
NEW ORLEANS STATE LOTTERY COMPANY ET AL. 


STATEMENT OF THE FACTS OF THE CONTROVERSY. 


The appellee is the complainant in the suit in the Circuit Court 
of the United States at the City of New Orleans, and by its cor- 
porate name above stated appeared to defend rights and privileges 
conferred by a charter granted in 1868 by the legislature of 
Louisiana. . Sess. Acts, No. 25, p. 24. In the fifth sub- section of 
the first section of that act it was required of that company that it 
should “pay to the State of Louisiana the sum of $40,000 per 
annum, which sum shall be payable quarterly, in advance, from 
and after the first day of January 1869, to the State Auditor, who 
shall deposit the same in the Treasury of the State and which 
shall be credited to the educational fund; and said corporation shall 
be exempt from all other taxes and licenses of any kind whatever from 


8 the State, parish or 3 authorities.“ 
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The validity of this enactment was the subject of judicial enquiry 
and adjudication not long after its promulgation and in two reported 
. cases the act was sustained by the Supreme Court as constitutional 
and operative, and in the last case cited, especially, in respect to 
taxation by the municipal government of New Orleans of its 
capital and effects. 
Louisiana Lottery Co., vs. Richoux, 23 Ann., 743. 
Louisiana Lottery Co., vs. New Orleans, 24 Ann., 86. 


¢ 


In the year 1879 an act was passed by the legislature to pro- 
hibit the drawing of lotteries, the sale of lottery tickets within the 
State and to abrogate the Act No. 25, 1868, conferring this charter 
upon the Louisiana Lottery Company. This company defended 
its authority under its charter and litigation ensued in respect to it 
in one of the courts within the State. 

The Constitution of 1879 which was adopted at the election in 
December of that year in 1880 terminated that contest. 

By the 167th clause of that constitution, power was granted as 
follows: “The General Assembly shall have authority to grant 

/ lottery charters or privileges, provided each charter or privilege 
shall pay not less than $40,000 per annum in money into the 
Treasury of the State; and provided further that all charters shall 
cease and expire on the first of January 1895, after which no 

| Jotteries shall be drawn within the State of Louisiana. The $40,000 
per annum now provided by law to be paid by the Louisiana State 


Lottery Company according to the provisions of its charter granted 


in the year 1868 shall belong to the Charity Hospital of New 
Orleans, and the charter of the company is recognized as a contract 
binding on the State for the period therein specified except its monopoly 

clause, which is hereby abrogated, and all laws contrary to the 


provisions of this article are hereby declared null and void. Pro- 


vided said company shall file a written renunciation of all its 
PPP 
sixty days after the ratification of this constitu Constitution 


of Louisiana, Art. 167. O44. 27 


— 
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The company complied with the requirement specified and filed 
the renunciation. It is difficult to discover why any further 
molestation should arise after the promulgation of this constitution. 
None has arisen out of legislative action. The mugwumps are these 
fiscal officers. These have found an insoluble riddle which they 
have not been able to deal with except by exercising themselves 
in making an assessment of taxes, and the issue of process for a 
seizure and sale of the property of the company. Make all the 
money thou can’st,” required no suggestion from any Iago to these 
boards. 

The chapter in the constitution relative to Revenue and Taxa- 
tion commences with the article No. 202. Article 204 provides 
that “taxation shall be equal and uniform” through ‘the State, 
“and all property shall be taxed in proportion to its cash value.” 
Article 205 ordains that the power to tax corporations und corporate 
property shall never be surrendered nor suspended by act of the 
General Assembly. Article 206 authorizes the imposition of a 
license tax. All persons, associations of persons and corporations 
pursuing any trade or calling may be rendered liable to such a tax. 

In the Article 203 above referred to, the General Assembly ix 
directed In order to arrive at this equality and uniformity, at ite 
' first session after the adoption of the constitution by law to provide 
a system of equality and uniformity: in assessments based upon the 
relative value of property in the different portions of the State. 

“The valuation put upon property for the purpose of State tax- 
ation shall be taken as the proper valuation for purposes of local 
taxation in every sub-division of the State.” 

The Act No. 77 in the acts of the first session (April, 1880) 
after the adoption of the constitution was framed to execute this 
article. This act does not direct an assessment of taxes upon the 
Louisiana Lottery Company specifically, but the act directs assess- 
ments and collections of taxes and licenses in respect to classes of 
persons and modes and subjects of property and business. These 
State and municipal boards conclude that this company come within 
the general words employed in the Act No. 77 of 1880. J 27 


4 


I. 
Parties, PLEADINGS, EVIDENCE, AND DECREE. 


The bill of the complainant exhibits to the Court the charter 


conferred in 1868, the organization of the company and their 
possession of the franchises and privileges granted, the adjudica- 
tions of the Supreme Court of Louisiana sustaining the validity of 
the grant in respect to taxation upon a suit brought by the City of 
New Orleans, and discloses the constitutional enactment in 1879 
(Article 167) and asks for relief from the illegal action of the fiscal 
officers, State and municipal, as originating in erroneous and uncon- 
stitutional opinions and violating rights which have * origin in 
a contract with the company. 

The company has performed all of its duties unger the contract 
and has paid the charge imposed, as a compensation for their privi- 
lege and their immunity from taxation. The answers admit all of 
the facts, as stated of the statute law, and the performance by the 
plaintiff of the duties imposed by the constitution and the charter 
upon the complainant. The City of New Orleans was served with 
process, by delivering to Shakespeare Mayor and the attorneys. 
The answer of the city is filel. (Record, p. 9, folio 25.) The brief 
filed by the city attorney in this Court in this particular is errone- 
ous. The answers deny that the tax proposed is illegal. 

The Circuit Court decided that a tax upon the capital stock of 
the company or upon the shares of stock held by the stockholders, 
is contrary to the charter of the company, and that the only sum 
chargeable to the company, under the statutes, is $40,000 (Record, 
p. 12), to be paid annually, quarterly in advance. 


II. 


PoInts AND AUTHORITIES IN SUPPORT OF THE DECREE. 


The decisions made by the Supreme Court of the State of Louisi- 


ana have supported the charter granted in 1868. 
Louisiana State Lottery Co. vs. New Orleans, 24 Ann., 86. 


— 
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Lottery Co. ve. Richoux, 23 Ann., 753. 
Carcass ve. Judge, 32 Ann., 721. 


The General Assembly, in March, 1879, repealed the charter 
granted to the company, but this repeal was overruled by the con- 


stitution adopted during the same year, and the charter was recog- 


nized as a valid act binding upon the state as a contract, and that it 
should be operative until the expiration of the charter. The 
answers all conftes that the State has received payment of the sum 
of $40,000 with regularity since 1868. There has been no inter- 
ruption. The legislative act of 1868, for all the purposes of this 
discussion, was ratified and confirmed by the people in 1879. Non 
est novum, ut priores leges ad posteriores trahantur. Sed a ‘posteri- 

The section relative to lotteries contained in the constitution 
shows that the convention designed to maintain all of the financial 
conditions of the charter as they had existed for.more than ten 
years. The convention by the section 167 exacts the payment of 
$40,000 annually in advance, and applies all of it to the Charity 
Hospital for the term of the charter. 


III. : 


This clause is supposed, by these fiscal agents, the defendants to 
this bill, and who are appellants in this Court, to be dominated by 
the subsequent articles in the constitution which regulate the 
subjects of revenue and taxation. 

The section (203) which determines that taxation shall be equal 
and uniform, and that all property shall be taxed in proportion to 
its value to be ascertained by law; and the succeeding section (205) 
which declares the power to tax corporations and corporate prop- 
erty shall never be surrendered nor suspeuded by act of the 
General Assembly overrule and defeat the charter, as made in the 
year 1868 and the constitutional recognition in 1879. The consti- 
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tution fixes the rule of taxation and the assessment and method of 
the payment, and acknowledges that the payment so made shall 
afford immunity “from all other taxes and licenses of any kind 
from State, parish, or municipal authorities.” The principle of 
interpretation applicable to this case is, where there shall be special 
laws upon any matter, and a general law shall be enacted afterward . 
upon the same matter, it must be said that the general law should 
suffer the restrictions and exceptions included in the special law, 
and that interpretation should be made to preserve the existing law 
although the new law should seem to be opposed to it. The reason 
for this exception, is to be found in the intention of the legislature. 

It is presumed the legislature did not intend to abrogate the exist- 
ing special law. It is not supposed to have designed to repeal it, for 
as much as it has not declared such a purpose. In all of the Con- 
stitutions of the State of Louisiana there is a clause of the same 
import, which prohibits a legislature to impair the obligation of a 
contract. Such a clause is found in Article 155 of the constitution 
of 1879. The acknowledgment contained in Article 167 is that the 
charter as acknowledged is inviolable by an act of the General 
Assembly. No provision of the constitution should be construed 
to impair or to diminish the obligation of this contract. 

The jurisprudence of Louisiana conforms to what we have said 

relative to interpretation. 

1. A particular thing conferred or provided in one part of a 
statute shall not be defeated or changed by general words. 

Rogers vs. Beiller, 3 Martin, 172. 


2. A particular or special law is not repealed by a subsequent 
general law unless the repugnancy be so strong that both cannot 
stand under any conditions. The old law remains in force unless a 
negative is declared or necessarily implied. 

De Armos, 10 Mart., 172; 12 Ann., 498; Ib., 805. 


General laws are not presumed to abrogate special laws unless 
the former are clearly contradictory. 30 Dalloz Jurisp., 213, No. 
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548; Chassat, Interpretation des lois, sect. 1 26, p. 300. The same 
principle is asserted by the writers of the common law, and in our 
jurisprudence, ‘ ‘General words it is established may be qualified 
by subsequent clauses in the same statute, but a thing given in par- 
ticular shall not be told by general words. When the law descends 
to particulars, such more particular provision must be understood to 
be exceptions to any general rule laid down to the contrary, and 
the general rules must not be alleged in confutation of the particu- 
lar provision. Conformably to this doctrine, it has been decided 
that where a general intention is expressed in a statute, and the act 
also expresses a particular intention incompatible with the general 
intention, the particular intention is to be considered in the nature 
of an exception. * 

Potter’s Dwaris on Statutes, 271, 272. 

Thorpe ve. Adams L. R., 6 C. P., 125. 

Churchill vs. Crease, 5 Bing. 180; 38 N. V., 103. 


The act of the Legislature of 1868 (Nos25) incorporating this 
company has been pronounced valid by the Supreme Court, while 
the existing constitution had clauses which required uniformity and 
equality and prohibited discriminations. In the case before the 
Court, it is the supreme political authority of the State—the con- 
stitution-making power of the State—whose work has been ordained 
by the People as dominant, which has sanctioned this charter as an 
operative contract to be carried into execution. 

No construction can be available which infringes or subtracts 
from the conditions of the contract. The 167th Article of the 
Constitution excepts from the operation of the section relative to 
revenue and taxation this corporation for the manifest cause that 
the Convention has assumed to act for the people, fully, and exclu- 
sively of any other political or administrative authority within the 
State. The terms of the immunity are that “ said corporation shall 
be exempt from all OTHER taxes and licenses of any kind whatever, 
whether from State, parish, or municipal authorities.” 
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IV. 


The questions which arise on this record are not of a political or 
police character. 

The charter granted in 1868, and recognized in 1879 9s an oblig- 
atory contract, empowered the company to appear in any court of 
justice, and to do any other lawful act such as any person or persons 
might do for their defence, interest or safety. The declarations of 
the Act are, that in a financial view, money would be kept in the 
State by cutting off expenditures abroad, and that a fund might be 
raised for the purposes of education and charity. 

By the Article 167 of the constitution of 1879, with the consent 
of the appellee, the monopoly clause contained in section five was 
abrogated and provision was made for the addition to the number 
of lottery grants by the legislature. There is to be. paid for such 
grants the sum of $40,000. The policy of the state, in respect to 
such legislation, is a financial policy. The aim of the legislature 
in allowing them is to raise the sum of $40,000, payable to the 
Auditor quarterly in advance, without the interposition of any 
publican in the collection. The Supreme Court of Louisiana have 
held that these grants by the legislature are contracts, and there 
should be no question on the subject as the constitutional conven- 
tion declared them to be so. 

24 La. Ann., 86. 

23 Ann., 741. 

Davis ve. Caldwell, 2 Rob., 271. 

New Orleans vs. Louisiana State Bank, 10 Ann., 762. 


There being a contract without any disputation, the question 
arises what are the terms of the contract, The contract of the 
company is to pay a sum of $40,000 annually, and the admissions 
of all of the appellants is that this has been done punctually and 
without interruption at any time. The company does not complain 
of any obstruction in the possession of the franchises, privileges, 


and rights accorded in the charter. The Act of 1879, appended to 
the brief of the city attorney in its direct application to the com- 
pany, was never executed, and that act was abandoned by the terms 
of the constitution to which we have referred this Court. The 
appellees claim that by the very terms of this contract immunity 
from ALL OTHER TAXES and LICENSES of ANY KIND WHATEVER 
from the State, the parish, the municipality—these being the only 
organisms which had a power to impose taxes, or to charge for 
licenses, in that State. The mode for the imposition of taxes upon 
corporations at the date of this charter, and prior thereto, was by 
means of an annual ad valorem tax of one quarter of one per cent. 
upon the assessed cash value upon the capital stock of all banks or 
corporations doing -business in the State, not expressly exempted 
from taxation by their charters granted by the State. The prop- 
erty of whatever kind over and above their capital stock, was sep- 
arately taxed. _ | 
Revised Statutes, Section 3232; Sub-sections 8, 9. 


The statutes did not make any assessment upon the shares held 
in corporations. These were regarded as included as capital. 
In a number of the charters of banks there was a specific sum 
levied in lieu of other taxes. : 
Municipality, 5 Rob., 151. 
Citizens Bank Charter. 


The question presented is what does the contribution of $40,000 
quarterly in advance each year form the consideration for? What 
signification have the terms “Said Corporation shall be exempt 
from all other taxes and licenses of any kind whatever?” The 
answer to this question by the appellants in this cause is that the 
Act No. 77, passed in 1880, to provide a system of equality and 
uniformity, based upon the relative value of property throughout 
the State, does not infringe the terms of the contract, and that an 
assessment under this act is constitutional and proper. 

2 | 
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That the corporation shall be exempt from all other taxes and 
licenses of any kind whatever would seem to imply that for this sum 
the corporation cannot be charged to pay any tax on its capital or 
upon its property or its business. The words here are as compre- 
i hensive and as explicit as the language employed in the cases known 
Lui. a the cases of the Banks. The banks were required to pay 
. a specific sum . 

In this case there is a commutation agreed upon and this is to be 
in lieu of all other taxes or licenses of whatever kind. The con- 
stitution of Ohio was especially framed to defeat the immunity 
clause contained in the law providing for the creation of some 
fifty banking corporations. This court sustained the immunity 
a conferred on those corporations. 
uc Ke ‘Farrington ve. Tennessee, 95 U. S., 558. 

j “ Wingy Piqua Bank vs. Knoop, 16 H., 369. 


J Dodge vs. Wolsey, 18 H., 331. 
Jefferson Bank ve. Shelley, 1 Black, 331. 


New Haven vs. City Bank, 31 Conn., 106. 
Phelps vs. F. & M. Bank, 26 Conn., 269. 
New Jersey vs. Yard, 95 U. S. R., 104; 13 Wall., 264. 


VI. 


The charter under consideration has been in force since 1868 and 
the construction it has received during this period of time is, that 
the payment of the sum fixed in the charter is a full compliance 

with the law of taxation. 

Corporations have been assessed since that date under the general 
law, imposing equal and uniform ad valorem taxation. No case 
subsequent to that cited has involved the same question. : 

In 1879 when the clause in the constitution was adupted, the 
company acceded to the offer of that section and abandoned the 
monopoly clayse. The charter in all other particulars was not 
altered. The charter was recognized as a contract binding upon 


coat AILS ee Beads, J del MRE, 
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the State. That contract is that because of this payment, no other 
taxes, nor licenses shall be required of the corporation. 

We have seen that the taxation previously exacted upon private 
corporations was upon capital and upon property not employed in 
the business of the corporation. This embraced all of the taxation 
which the constitution allowed of or the statute imposed. The 
constitution if 1879 (Article 203) is in effect the same as the con- 
stitution of 1845, 1852, 1868, all provided for equality, uniformity 
and an ad valorem taxation by assessment. This mode of taxing 
corporate property was that which was generally adopted. The 
capital stock was represented by the shares. This collective amount 
represents the value of the corporate franchise property and interest 
employed in conducting and accomplishing the objects for which 
the company was organized. The entire estate of the, company 
was taxed on this rule. * 

oe 


VII. 


In Massachusetts the rule is to tax the corporation upon the aggre- 
gate value of the shares. It is the aggregate value of the shares 
which must be taken as the value of the franchise for taxation; 
and it makes no difference that by reason of privileges more or less 
permanently attached to some shares there is a difference in the 
market value.” 

B. & L. R. R. Co. vs. Commonwealth, 100 Mass. Rep., 399. 
Commonwealth vs. Gaslight Co., 12 Allen, 75. 
Hamilton Co. ve. Mass., 6 Wall., 632; 76 III., 561. 


Under a statute in Iowa requiring that railroad and other cor- 
porate interests should be taxable through the shares of capital 
stock, it is determined that during the existence of the law such 
mode of taxation was that which must be pursued ; and that to 
tax any part of property, real or personal, which was-servient to 
the franchise, as necessary for the carrying on the undertaking, was 
illegal ; and would be equivalent to a double taxation. 
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City of Davenport vs. M. & M. R. Co., 12 Iowa, 539. 
Gordon ve. Baltimore, 5 Gill. 231; 12 Gill. 117. 
Johnson vs. Comm., 7 Dana, 342; 9 N. H. 423. 

23 New Jersey, L., 484. , 


‘These cases assume that there is an equivalence, or ought to be, 
between these methods of assessment. 

In fact it is stated in the cases that where the interests repre- 
sented by the capital stock are taxed by means of taxing the shares, 
it is competent for the legislature to collect the same through the 
agency of the corporation. 18 Well Loe 

In the case of Minot vs. P. W. & B. aaron Court held that 
the State may lawfully tax the corporatioz itself as something of 
some value, the measure of which may be estimated by reference to 
the aggregate value of the capital stock ; and that such is not a tax 
upon the individual stock nor the individual interest ‘of the stock- 
holder. 

The power of the State is sufficient to establish any rule of tax- 
ation over property within its limits, and is subject to its control. 
The Constitution of Louisiana requires that taxation shall be uni- 
form and equal, and the Constitution of the State and the United 
States requires that the rule adopted shall not impair the obligation 
_ of an acknowledged contract respecting property. 

The appellee contends that in this instance payment has been 
made to the State in full for the contribution chargeable, and which 
the fiscal officers seek to recover by a seizure of property. This sum 
was made pursuant to a contract in which all other taxes of any kind 
were debarred. It is not a question as to which method is best for 
reaching corporate interests or corporate property, but the question 
is whether an exemption of corporate property from taxes, and all 
charges for any licenses to carry on their business. The relation of 
the shareholders to the corporation are defined in the civil code. 
The faculties of the corporation belong so completely to the corpo- 
rate body that none of the individuals who compose it can dispose 
of any part of them. In this respect the thing belonging to a 
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body is very différent from a thing which is common to individuals 
as respects the share which every one has in the partnership which 
exists between them. C. C., Art. 436. According to this rule a 
creditor of à corporation can not compel any of the members to 
pay what is due to him by the corporation; he can demand his 
payment of the corporation only, through their president, syndic, 
or attorney in fact. C. C., 437. Wherefore it becomes necessary 
for every corporation to appoint some of their members to whom 
they may entrust the direction, and under the name of president, 


directors or others, according to the statutes and qualities of the 
corporation. C. C., 438-439. Cf fur Pine 
The converse of these rules is that the grants of immunity and 


special privilege to the corporation are corporate grants and discharge 
the corporation, whatever of individual benefactions, or rights arise 
to the older are realized and are ascertained in case of 
dividends at stated periods or in case of the dissolution of the 
corporation. 

In this case the severance is complete and the individual property 
may be reduced to possession by the sharebolder as owner. 

This authoritative exposition of the relations of corporation and 
corporator in the civil code is displayed in the laws relative to 
taxation of corporations. The capital is taxed as capital—an 
aggregate. Such property of the corporation as is taxable and not 
regarded as capital is taxed as corporate property separately—all 
has been assessed and collected of the corporation as the owner. 
The existence of the corporation implies to employ the language of 
the Code “an union which renders common to all those who 
compose it, their interests, their rights and their privileges is the 
reason they are considered as one single whole. Hence it follows 
that they may possess as a corporate body an estate, and have a 
common treasury for the purpose of depositing their money ; that 
they may make valid contracts; exercise the rights which belong 
to them; and manage their own affairs.” Rev. C. C., Arts 432-433. 
The organization of the company under the charter; the appoint- 
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ment of officers with faculties of management ; a separate treasury ; 
the annual payment to the auditor of the charter tax, in discharge 
from all other taxes and licenses were by the very terms of the 
charter acts performed by the corporation as a body corporate. 
There is not a function to be performed under the charter by any 
individual shareholder. What is not included in the charter is 
provided for in the code. There is no office for the shareholder. - 
The recognition in the Constitution of 1879 corroborates the 
judgment of the Supreme Court of the State in sustaining the 
charter as a contract, to be supported by the judicial power of the 
State against the legislature or any law subsequent. 
Arnaud vs. Arnaud, 3 La., 337. 
Daquin vs. Coiron, Ibid., 407. ° 


When the people destroy an existing, to create a new Constitution 
all powers of government under the former constitution cease, 
except in so far as maintained by the latter. No one has such a 
vested right to office as to resist the necessary consequence of an 
abrogation of the constitution; which was decided in Sigur vs, Cren- 
shaw, 8 Ann., 401; 9 Ann., 237. Judges Buchanan and Voorhees 
say in the same cases: The peaceful changes so often affected by 
new constitutions are not revolutionary in character. They are 
mere changes introduced into the administrative details of a 
government essentially the same. The sanction of law and the 
rights of persons are only so far disturbed as the new Constitution 
contains declarations inconsistent with particular statutes or par- . 
ticular rights. The Constitution of 1879 contains a ‘Schedule,’ 
in which the operation and effect of the new constitution is fully 
declared. Articles 257, 258. 

“The rights, actions, prosecutions, claims, and contracts of indi- 
viduals and corporations, and all laws in force at the time of the 
adoption of the constitution and not inconsistent with its terms, 
remain in force. Hence all that exists in any law, prior to the 
adoption of this constitution, is repealed as inconsistent with its 
terms.” | 
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VIII. 


We have considered the charter with the aid of the legislature of 
Louisiana when it was adopted, and of the Supreme Court of the 
State, in determining the validity of the act. 


2. We have found that under this charter an annual sum of 


$40,000 has been paid by the company from the 1st of January, 
1869, till the date of the answers to this suit. These payments 
were made and were received in the fulfilment of the contract 
between the State and the company, conformably to it and as a sat- 

3. That in 1879 the subject was considered by a Convention 


which was appointed to form a new Constitution. That this Con- 


stitution contains a recognition of the charter (as amended by the 
convention,) as a contract, and as mutually obligatory until the time 
of the expiration of the charter by its terms—the first of January, 
1895. These fiscal officers of the State now assert that this is a 
lawful company—that it is subject to taxation under the Constitu- 
tion and the laws of the State. The question is, whether the State, 
or those charged with the administration, fulfil the Constitution and 
laws as applicable to the agreement of these parties as embraced in 
these various ordinances and laws? , 

The jurisprudence of Louisiana determines that between parties 
to a contract, its character, construction and obligatory force is 
derived from the laws existing at the time—that the rights vested 
at the time of its formation cannot be divested nor impaired, and no 
new conditions can be introduced without the assent of the parties. 
3 La., 337; Sabatier vs. Creditors, 6 N. S., 589. ‘The various con- 
stitutions of the State contain this as a fundamental law. This 
contract is not disputed in the answers filed for the fiscal officers. 
They admit the statements of fact set forth in the bill; they admit 


that they have assessed the taxes; that they have caused notices of 


seizure of property of the appellees to be served, and that a seizure 
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and a sale would have been made of it but for the restraining order 


of the Circuit Court. 

They affirm that the assessment, the attempts to collect, are legal, 
and that they ought not to be obstructed in the performance of these 
acts. They conclude that the only inquiry is, whether there has 
been an excess in their official proceedings. 

These acts have been done after the judgment of the Courts of 
Louisiana had been long ago pronounced, and when there had been 
habitual submission to the exemption granted. 

No other tax has ever been paid. This tax has been punctually 
paid since January, 1869. The collection of a revenue by the means 
of licenses to individuals and to incorporated compgnies to draw 
lotteries has been common among empires and republican States in 
modern times and in antiquity. The habit has not been invariable 
in Louisiana, nor carried to any very exorbitant extent. The State 
of Louisiana has empowered this company to collect capital and to 
employ enterprise and skill about the business, and obtains an income 
as a charge for the functions granted. Originally, this company was 
vested with an exclusive privilege. This has been renounced. The 
sovereign power of the State, as manifested by the Convention 
of 1879 in ratifying the charter of 1868 as a contract, releases 
the case of embarrassment in ascertgining the will of the State to 
continue the contract operation according to its terms. The con- 
sideration of the contract is not impeachable as being contrary to 
the Constitution or the laws, or to the morals of the State, nor to 
its health: The question is as to the bargain made and whether 
the State is impairing the obligation. The State does not impugn 


the obligation for any cause. She acknowledges a contract the 


contract contained in the charter. This Court has never hesitated 
to deal with contracts from any consideration of the quality of the 
consideration ; nor have the other departments of the government. 

This Court investigated contracts which had been made with the 
use of confederate money and to obtain it, to be used. The Court 
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recognized the fact that there was an authority adequate to issue it 
and to maintain its circulation. The Court supported 


Delmos vs. Insurance Co., 14 Wall., 661; 3 ¢ 
we D. /et~b 


In making these decisions the Court disregarded 1 
contained in the State constitution that such contracts should not be 
enforced. So there had been much traffic in the persons of slaves, 
and mortgages and personal obligations given as the price on con- 
tracts of sale. This Court enforced the contracts after the acts 
abolishing slavery and the repudiation of the contract as immoral 
‘and contrary to natural obligations. 
Osborne vs. Nicholson, 13 Wall., 654. 


Boyce vs. Sable, 18 Wall., 546 
t fate — oli. n 47g. 


The loan of confederate money or the sale of slaves in one of the 
Northern States of the Union, would not have enforced as a legal 
consideration in those States or elsewhere. : 

The case of Santas vs. Illedge was that of a Brazilian who sued 
an Englishman, in one of the Courts at Westminster, for the non- 
delivery of slaves under a contract for the sule of them in Brazil, 
where the law of slavery prevailed. He recovered in the Court of 
Exchequer chamber. 

Pollock on Contracts, 337 
8 C. B. N. S., 861. 
Hill ve. Spear, 50 N. H. 


So the United States recovered the value of the slaves which had 
been shipped aboard of the Creole, at Norfolk, to be carried to New 
Orleans. The slaves mutinied, obtained possession of the ship, and 
found support and aid from the authorities of one of the Colonies 
of Great Britain. 

Tn all of the cases the laws governing the place of the contract 
or the duty to be performed, were referred to and the obligation or 
duty to be performed was estimated and enforced if practicable 
according to that law. I refer to these cases for the presentation to 
3 


18 
the Court the importance of the legislation and the law of Louisiana 


in the determination. The subject of the contract is a creation of 


the State of Louisiana. 

The person contesting with the State is a juridical person existing 
under her laws, and endowed by the State with a right to sue and 
to be sued, and to appear in any Court of Justice, and to do any 
other lawful act, such as any person or persone might do for their 
own defence, interest, and safety. These appellants do not contest 
the legality of this Louisiana person, nor do they complain that 

they are illegally impleaded. The transaction presented to this 
Court is so fully clothed upon with the proper vestments for 
Louisiana tribunals, and those tribunals empowered to adjudge 
cases arising therein, that I bespeak a consideration of the questions 
which have been presented. The monarch from whom Louisiana 
’ derives her name, a few years before the settlements made by Bien- 
ville at New Orleans promulgated a charter with a preamble not 
unlike that we disclose to this Court. Louis XIV declares in the 
year 1700: “Sa majesté ayant remarqué l' inelination naturelle de 
ses sujets & mettre de argent aux lotéries, et desirant leur procurer 
un moyen agréable et commode de se faire un revenue sir et con- 
siderable pour le reste de leur vie, et méme d’enricher leur famille 
en donnent au hasard . . . a jugé propos d’etablir à hotel de ville 
de Paris une loterie royale de ten millions.” From the year 1709 
till the year 1824, a lottery bill was a regular portion in the pro- 
gramme at every session of Parliament of Great Britain, as a means 
of raising the revenue for the kingdom. They were voted for in 
the Congress of 1776, and have served for the rearing of schools, 
academies, and other edifices in nearly all of the states, when this 
charter was made. The inviolability of contracts was the principle 
prevalent in this Court. The Court said this principle was to be 
protected in whatever form it might be assailed. To what purpose 
enumerate the particular modes of violation when it was intended 
to forbid all. 4 Wh., 122, Sturgis vs. Crownshield. The State of 
Georgia caused a statute to be expunged from its records and the 
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original act to be publicly burnt as a malefactor; the State of 
Ohio, inflamed by the establishment of a cordon of banks to con- 
sume the land like locusts, notwithstanding this their contracts were 
all maintained in accordance with this imperative command of the 
Constitution of the United States. 
Says Chief Justice Marshall: If under a fair construction of the 
constitution grants are comprehended under the name of contracts 
.. what motive for implying in words which import a general 
prohibition to impair the obligation of contracts, an exception in 
favor of the right to impair the obligation of those contracts which 
the State may enter. 
Fletcher vs. Peck, 7 Cr., 164. 


Chief Justice Taney furnishes a full exposition of the doctrine 
which his illustrious predecessor maintained with surpassing ability 
and fervor. - — oe 

“There are undoubtedly fixed and immutable principles of 
justice, sound policy and public duty which no State can disregard 
without serious injury to the community and to the individual 
States who confer it, and contracts are sometimes incautiously made 
by States as well as individuals; and franchises, immunities and 
exemptions from public burdens improvidently granted. 

“ But whether such contracts should be made or not is exclusively 
for the consideration of the State. It is the exercise of an 
undoubted power of sovereignty which has not been surrendered 
by the adoption of the Constitution of the United States and over 
which this Court has no control. For it can never be maintained 
in any tribunal in this country that the people of a State in the 
exercise of the powers of sovereignty, can be restrained within 
narrower limits than that fixed by the Constitution of the United 
States upon the ground that they make contracts ruinous or 
injurious to themselves. 7 | 

The Chief Justice proceeds to follow the principle he had stated 
to its consequences and it is the paragraph which we now extract 
which has a weighty power in this discussion. 
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He says: It is equally clear upon the same principle, that the 
peaple of a State may by the form of government they adopt, 
confer on their public servants and representatives all the power 
and rights of sovereignty which they themselves possess; or may 
restrict them within such limits as they deemed best and safest for 
the public interest. 

They may confer on them power to charter banks or other 
companies, or accept a specified amount less than their fair share of 
the public burdens. This power may be indiscreetly and injudi- 
ciously exercised. Banks and other companies may be exempted, 
by contract for their equal share of taxes, under the belief that the 
corporation will prove a public benefit. 

Experience may prove it is a public injury. Yet if the contract 
was within the scope of the authority conferred by the Constitution of 
the State, it is like any other contract made by competent authority, 
binding upon the parties. Nor can the PEOPLE or their represen- 
tatives by any act of theirs afterwards, impair. ils obligation. 

“When the contract is made the Constitution of the United States 
acts upon it and declares that it shall not be impaired and makes 
it the duty of this Court to carry it into execution. That duty 
must be performed.” 

Ohio L. & T. Co. vs. Debolt, 16  How., 416—428-9. 


JOHN A. CAMPBELL, 
For Appellees. 
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APPENDIX. 


I. 


CHARTER OF THE LOUISIANA STATE LOTTERY 
COMPANY. 
[No. 25.] 
Ax Act 
To Increase the Revenue of the State, and to authorize the Incor- 
poration and Establishment of the Louisiana State Lottery Com- 
pany, and to repeal certain Acts now in force. 
SecTIoN 1. Be it enacted by the Senate and House of Representa- 
tives of the State of Louisiana in General Assembly convened, That 
whereas many millions of dollars have been withdrawn from and 


lost to this State by the sale of Havana, Kentucky, Madrid, and 


other lottery tickets, policies, combinations and devices, and frac- 
tional parts thereof, it shall hereafter be unlawful to sell, offer or 
expose for sale any of them, or any other lottery, policy or combi- 
nation ticket or tickets, devices or certificates, or fractional parts 
thereof, except in such manner and by such persons, their heirs, 
executors and aasigns, as shall be hereinafter authorized. 

Sec. 2. Be i further enacted, ec., That the following named per- 
sons, to wit: Robert Bloomer, Jesse R. Irwin, John Considine, 
Charles H. Murray, F. F. Wilder, C. T. Howard, Philip N. Luck- 
ett, be and they are hereby constituted and declared a corporation 


“for the objects and purposes and with the powers and privileges 


hereinafter specified and set forth. 
21 
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ARTICLES OF INCORPORATION, 


ARTICLE 1. The name and title of this corporation shall be the 
Louisiana State Lottery Company, and the domicile thereof shall 
be in the City of New Orleans, State of Louisiana. 

ART. 2. The objects and purposes of this corporation are: First, 
the protection of the State against the great losses heretofore incur- 
red by sending large amounts of money to other States and foreign 
countries for the purchase of lottery tickets and devices, thereby 
impoverishing our own people. 

Second—To establish a solvent and reliable home institution for 
the sale of lottery, policy, and combination tickets, devices, and cer- 
tificates, fractional parts thereof, at terms and prices in just propor- 
tion to the prizes to be drawn, and to insure perfect fairness and 
justice in the distribution of such prizes. 

Third—To provide means to raise a fund for educational and 
charitable purposes for the citizens of Louisiana. 

Art. 3. The capital stock of this corporation shall be one mil- 
lion ($1,000,000) dollars, represented by ten thousand (10,000) 
shares of one hundred dollars each. 

Art. 4. Section 1. The company shall have the right to com- 
mence operations when one hundred thousand ($100,000) dollars of 
the stock is subscribed and paid in. 

Sec. 2. All power of the corporation shall be vested in a Board 
of Directors to consist of seven persons, each of whom shall own 
at least ten shares of the capital stock. 

Sec. 3. The corporation shall have the right to sue and be sued, 
to plead and to be impieaded, and to appear in any court of justice, 
and to do any other lawful act such as any person or — might 
do for their own defense, interest, and safety. 

Sec. 4. The President of the Board of Directors shall be the 
proper person upon whom to serve citations, notices, and other legal 
process wherein this corporation may be interested. 

Art. 5. Section 1. The corporation shall pay to the State of 
Louisiana the sum of forty thousand ($40,000) dollars per annum, 
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which sum shall be payable quarterly in advance from and after the 
first day of January, 1869, to the State Auditor, who shall deposit 
the same in the treasury of the State, and which sum shall be credited 
to the educational fund; and said corporation shall be exempt from 
all other taxes and licenses of any kind whatever, whether from 


| State, parish, or municipal authorities. 


See. 2. The corporation ghall furnish bonds to the Auditor in the 
sum of fifty thousand dollars, as security for prompt and punctual 
payment of the sums set forth in the preceding section. 

Art. 6. The Board of Directors shall have power to establish as 
many agencies as may be necessary, and to appoint a President, 
Superintendent, Secretary, Treasurer, and such clerks and agents as 
may be required, and may remove them at pleasure, fix the salaries 
of all officers and employes of the corporation, and the amount of 
the securities, and shall make and establish guch rules and by-laws 


for the proper management and regulation of the affairs of the cor- 
poration as may be necessary and proper. 

A majority of said Board shall be necessary to constitute a quo- 
rum, as also to elect or remove any officer or employe. 

The Board shall have power to fill any vacancy that may occur 
by death or resignation. 

Art. 7. Each stockholder at all meetings for the election of 
directors or for other purposes, shall be entitled directly or by 
proxy to cast one vote for each share of the capital stock held by 
him; all transfers of stock shall be made on the books of the cor- 

; | 

Art. 8. The aforesaid named persons in section second of this 
act shall be. and are hereby constituted the first Board of Directors, 
who shall at their first meeting appoint one of their number Presi- 
dent, and the said Board shall serve for two years from the first of 
January, 1869, and thereafter until their successors are elected and 
qualified ; at the expiration of which time a meeting of the stock- 
holders for the election of a Board of Directors shal] be held and 
a day fixed for all elections thereafter. 
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A two-thirds vote shall be necessary to constitute an election, and 
if no election is had the meeting shall adjourn over for one year. 
Ses. 3. Be it further enacted, etc., That any person or persons sell- 
ing or offering, or exposing for sale, after. the thirty-first day of 
December, 1868, any lottery, policy, or combination tickets, devices, 
or certificates, or fractional parts thereof, in violation of this act, 
and of the rights and privileges herein granted to this corporation, 
shall be liable to said corporation in damages in a sum not exceed- 
ing five thousand nor less than one.thousand dollars for each offense, 
recoverable by suit before any court of competent jurisdiction. 

Sec. 4. Be it further enacted, etc., That this corporation shall be 
and continue for and during the term of twenty-five years from the . 
first day of January, 1869, for which time it shall have the sole and 
exclusive privilege of establishing and authorizing a lottery or series 
of lotteries, and selling and disposing of lottery tickets, policy, 
combination devices, and certificates and fractional parts thereof. 

Sec. 5. Be it further enacted, etc., That the said corporation shall 
also have the sole right and privilege, during the whole term of its 
existence as hereinbefore provided for, to dispose of by lottery or 
series of lotteries, any lands, improved or unimproved, which said 
corporation may become possessed of by purchase or otherwise. 

Sec. 6. Be it further enacted, etc., That at the expiration of this 
corporation three commissioners shall be elected by the stockholders, 
whose duty it shall be to liquidate its affairs on such terms and in 
such manner as shall be determined by a majority of stockholders 
voting. 

Sec. 7. Be it further enacted, etc., That the following acts be and 
the same are hereby repealed, viz: An act entitled an act to license 
the vending of lottery tickets, approved February 17, 1866 ; also, 
an act entitled an act to authorize the sale of stamps to vendors of 
lottery tickets, approved February 28, 1866; also an amendatory 
act entitled an act to amend section first of an act entitled an act to 
authorize the sale of stamps to vendors of lottery tickets, approved 
March 22, 1866, and all other laws or parts of laws inconsistent 
with or contrary to the provisions of this act, are hereby repealed. 


25 
Seo, 8. Be it further enacted, ete., That this act shall take effect 
from and after its passage. 


A true copy : GeorcE E. Bover, 
Secretary of Slate. 


II. 
EXTRACTS :—CONSTITUTION OF LOUISIANA. 


Art. 155. No ex post facto law, nor any law impairing the 
obligations of contracts, shall be passed, nor vested rights be 
divested, unless for purposes of public utility and fur r 
compensation previously gde. 

Art. 167. The General Assembly shall have authority to grant 
lottery charters or privileges; provided, each charter or pri vilege 
shall pay not less than forty’ thousand dollars per annum in money 
into the treasury of the State; and provided further, that all charters 
shall cease and expire on the first of January, 1895, from which 
time all lotteries are prohibited in the State. 

The forty thousand dollars per annum now provided by law to 
be paid by the Louisiana State Lottery Company, according to the 
provisions of its charter, granted in the year 1868, shall belong 
to the Charity Hospital of New Orleans, and the charter of said 
company is recognized as a contract binding on the State for the 
period therein specified, except its monopoly clause, which is hereby 
abrogated, and all laws contrary to the provisions of this article 
are hereby declared null and void ; provided, said company shall 
file a written renunciation of all its monopoly features in the office 
of the Secretary of State within sixty days after the ratification 
of this constitution. 

Of the additional sums raised by licenses on lotteries, the hospital 
at Shreveport shall receive ten thousand dollars annually, and the 
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remaining sum shall be divided each year among the several parishes 
in the State for the benefit of their schools. 
Arr. 202. The taxing power may be exercised by the General 


"Assembly for State purposes, and by parishes and municipal cor- 


porations, under authority granted to them by the General Assembly, 
for parish and municipal purposes. 

ART. 203. Taxation shall be equal and uniform throughout the 
territorial limits of the authority levying the tax, and all property 
shall be taxed in proportion to its value, to be ascertained as directed 
by law; provided, the assessment of all property shall never exceed 
the actual cash value thereof; and provided further, that the tax- 


- payers shall have the right of testing the correctness of their 


assessments before the courts of justice. In order to arrive at this 


equality and uniformity the General Assembly shall, at its first 


session after the adoption of this constjtution, provide a system of 
equality and uniformity in assessments, based upon the relative 
value of property in the different portions of the State. The 
valuation put upon property for the purposes of State taxation 
shall be taken as the proper valuation fur purposes of local taxation 


in every sub-division of the State. 


Art. 205. The power to tax corporations and corporate property 
shall never be surrendered nor suspended by act of the General 
Assembly. 

Art. 206. The General Assembly may levy a license tax, and 
in such case shall graduate the amount of such tax to be collected 
from the persons pursuing the several trades, professions, vocations 
and callings. All persons, associations of persons and corporations 
pursuing any trade, profession, business or calling may be rendered 
liable to such tax, except clerks, laborers, clergymen, school teachers, 
those engaged in mechanical, agricultural, horticultural and mining 
pursuits, and manufacturers other than those of distilled alcoholic 
or malt liquors, tobacco and cigars, and cotton seed oil. No 
political corporation shall impose a greater license tax than is 
imposed by the General Assembly for State purposes. 
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ArT. 257. The constitution of this State, adopted in 1868, and 
all amendments thereto, is declared to be superseded by this con- 
stitution, and in order to carry the same into effect, it is hereby 
declared and ordained as fullows : 

Art. 258. All rights, actions, prosecutions, claims and contracts, 
as well of individuals as of bodies corporate, and all laws in force — 
at the time of the adoption of this constitution, and not inconsistent 
therewith, shall continue as if the said constitution had not been 
adopted. But the monopoly features in the charter of any cor- 
poration now existing in the State, save such as may be contained 
in the charters of railroad companies, are hereby abolished. 


ITI. 


EXTRACT FROM ACT No. 77, SESSION ACTS OF 
THE YEAR 1880. 


Sec. 48. Be i further enacted, eic., That no assessment shall 
hereafter be made under that name, as heretofore of the capital 
stock of any national bank, State bank, banking company, banking 
firm or banking association, or of any corporation, company, firm 
or association, whose capital stock is represented by shares, but the 
actual shares shall be assessed to the shareholders who appear as 
such upon the books, regardless of any transfer not registered or 
entered upon the books ; and it shall be the duty of the president, 
or other proper officer, to furnish to the tax collector a complete list 
of those who are borne upon the books as shareholders ; and all the 
taxes so assessed shall be paid by the bank, company, firm, associa- 
tion or corporation, which shall be entitled to collect the amounts 
from the shareholders or their transferees. All property owned by 
the bank, company, firm, association or corporation which is taxable — 
under sections one and three of this act shall be assessed directly to 
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the bank, company, firm, association or corporation, and the pro 


rata of such direct property taxes, and of all exempt property, pro- 
portioned to each share of capital stock, shall be deducted from the 
amount of taxes assessed to that share under this section. The 
shares of stock of any railroad company, whose railroad track lies 
partly within this State and partly in another State or States, shall 
be assessed in this State in the ratio which the number of miles of 
its track, within this State, bears to the total number of miles of 
its track. Such assessments shall be made where the bank, etc., is 
located and not elsewhere, whether the shareholders reside there or 
not. Any president, or other dfficer, who shall refuse or fail to 
deliver said list to the tax collector, shall be guilty of a misdemeanor, 
and on conviction shall be punished by fine, or imprisonment or 
both, at the discretion of the court. No assessment shall be made 


of “capital employed in trade,” under that name as heretofore, but 


all the property taxable under sections one and three of this act, 
owned by any person, association, firm or company, whose capital 
stock is not represented by shares, shall be assessed to said person, 
firm, association or company. 


IV. 


EXTRACTS FROM REVISED CIVIL CODE OF 
LOUISIANA. 


Art. 427. [418.]—A corporation is an intellectual body, created 
by law, composed of individuals united under a common nanſe, the 
members of which succeed each other, so that the body continues 
always the same, notwithstanding the change of the individuals 
which compose it, and which, for certain purposes, is considered 
as a natural person. 

Art. 433. [424.]}—Corporations legally established are substitu- 
ted for persons, and their union which renders common to all those 


who compose them, their interests, their rights and their privileges, 
is the reason why they are considered as one single whole. Hence 
it follows that they may possess an estate, and have a common 
treasury for the purpose of depositing their money; that they are 
capable of receiving legacies and donations; that they may make 
others ; exercise the rights which belong to them; manage their 
own affairs; appear in courts of justice, and even enact statutes and 
regulations for their own government, provided such statutes and 
eo ee 
which they are members. 

Arr. 434. [425.]—The right of succession also is inherent to 
the nature of corporations; so that as lang as they exist they 
transmit to their successors, their rights and their property. 

The right of electing in the manner prescribed by law, new 
members in the stead of those who have ceased to be members of 
the corporation, is the right impliedly attached to the constitution of 
every regularly established corporation. 

Arr. 435. [426.]—Corporations are intellectual beings, different 
and distinct from all the persons who compose them. 

Arr. 436. [427. The estate and rights of a corporation belong 
so completely to the body, that none of the individuals who compose 
it, can dispose of any part of them. 

In this respect the thing belonging to a body, is very different from 
a thing which is common to several individuals, as respects the 
share which every one has in the partnership which exists between 
them. 

Ant. 437. [428.]—According to the above rule, what is due to 
a corporation is not a due to any of the individuals who compose it, 
and vice versa. 

A creditor of a corporation can not therefore compel any of the 
members thereof to pay what may be due to him by the corporation ; 
he can demand his payment of the corporation only, through their 
president, syndic or attorney in fact, and he can seize no other effects 


but such as belong to the corporation, provided the debt has been 
contracted by the corporation through their president, syndic, 
or attorney in fact; for if all the individuals who compose the 
corporation have signed the deed personally, every one of them 
may be compelled to make payment, either for his individual 
i portion or in Solido, when it has been stipulated expressly that the 
debt was contracted in solido. 
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but such as belong to the corporut ion, provided the debt has been 
contracted by the corporation through their president, syndic, 
or attorney in fact; for if all the individuals who compose the 
corporation have signed the deed personally, every one of them 
may be compelled to make payment, either for his individual 
portion or in solido, when it has been stipulated expressly that the 
debt was contracted in solido. 
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J. HAMILTON vs. VICKSBURG, SHRFVEPORT 4 PACIFIC R. R. oo. 1 


1 Petition. Filed February 18th, 1881. 


To the Honorable R. W. Richardson, judge of the district court, 
presiding in and for the parish of Ouachita, State of Louisiana. 


The petition of James Hamilton, a resident of the parish of Or- 
leans, State of Louisiana, with respect, represents that the Vicksburg, 
Shreveport, and Pacific Railroad Company, a duly incorporated 
company, organized under the laws of Louisiana, of which Edward 
Richardson is president, & domiciled at Monroe, in the parish of 
Ouachita, State of Louisiana, is legally and justly indebted unto 
him in the sum of twelve thousand one hundred & twenty-five P 
dollars in the following manner, to wit: 

Your petitioner is the owner and captain of the steamboat Era 
No. 10, & he has been engaged in steamboating between New Or- 
leans and Eason’s Ferry, on Boeuf river, for a living, since 1866, 
and by his energy, promptness, attention to business, courtesy, & 
fairness, he had gained the good will & patronage of the merchants, 

planters, and other persons at Oak Ridge & and along the 
2 - said Boeuf river, to the exclusion of other steamboats. He 
avers that the steamboat Era No. Id was in readiness, waiting 
at New Orleans for the opening of navigation of Boeuf river, in the 
fall of 1880; and when notified by his patrons that there was suffi- 
cient water for his boat, he went up said river with his steamboat 


as was his custom, intending to go to Eason’s Ferry; but when he 


reached the railroad bridge across Boeuf river (which by law is re- 
quired to be a drawbridge) on or about the 6th of November, 1880, 
he found the river illegally obstructed by an unlawful bridge placed 
across said river by the defendant for its own use without proper 
rd for the rights of others, and especially of, your petitioner, & 

to the great damage and injury of your petitioner. | 
Your petitioner demanded of the agents of said R. R. Company the 
removal of the obstructions to the navigation of said river, so that 
his steamboat could pass & enable him to pursue his legitimate oc- 
cupation of running his boat between Eason’s Ferry & New Or- 
leans, but the defendant refused and failed to remove said 
3 said bridge or obstructions, & your petitioner was obliged to 
return to New Orleans with his steamboat without reaching 
its destination, & in consequence thereof he sustained a loss of five 
hundred and forty-six P dollars, his earning being that much less 
than his necessary expenses on the trip. He avers that having re- 
ceived assurances from the agents of the company that the obstruc- 
tions would be removed by the 10th of November, 1880, he again 
went up Bieuf river with his boat, and reached the bridge on or about 
the 14th of November, 1880, & he was prevented from going further 
by the said bridge of the said company, & he was again obliged to 
return to New Orleans without reaching his destination, & in conse- 
quence thereof he sustained a loss of Six hundred & ninety-three 
P09 dollars excess of expenses over receipts on said trip. Petitioner 
avers that but for the said obstructions placed in said river by the 
Vicksburg, Shreveport & Pacific Railroad Company he would have 
carried his — to Euson s ferry on Bœuf river, & he would 
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JAMES HAMILTON Vs. 


have had a fuir freight to New Orleans and back, & instead 
4 of sustaining the losses above stated he would have netted at 
least one thousand dollars on the first trip & fifteen hundred 
& fifty dollars on the second trip. Your petitioner avers that he is 
a person with but limited means, & that the losses aforesaid so crip- 
pled him that he could not again take the risk of going up Bouf 
river with his boat until he had been informed that the obstruction 
aforesaid had been removed, & he was obliged to tie up his boat at 
New Orleans, & keep her in readiness to resume her regular — us 
soon as the said brid e & obstructions were removed, which did not 
happen until the end of December, 1880. He avers that he had to 
incur the further expenses, while laying up, for w-arfage and port 
charges of two hundred & ninety r dollars. He further avers tha! 
he could and would have made three trips between the 14th of No- 
vember, 1880, when he was prevented from passing the bridge on the 
2nd trip, & the end of December, 1880, when the obstruction to the 
navigation of the river was removed, & he would have netted at 
least fifteen hundred and fifteen dollars per trip,as he averaged that 
much gain during the year preceeding, which was not so favorable 
for steamboatmen as 1880. 
lle avers further that in consequence of his inability to 
5 carry his steamboat to Easton’s Ferry on account of the said 
bridge across Bocuf river, placed there by the defendant, 
many of his former patrons, suspecting that petitioner was collud- 
ing with defendant to compel them to pay higher rates by being 
forced to ship and travel on the railroads, because petitioner did not 
forcibly remove the obstructions, expressed their disapproval of his 
conduct & their indignation publicly, & invited other steamboats 
to come in the trade, which previously had been monopolized by 
himself, & that he has been injured thereby in loss of business & 
in competition (for the trade will not support two steamboats) at 
least twenty-five hundred dollars. 

Petitioner further avers that he has been further damaged to the 
extent of one thousand dollars for attorneys fees for professional ad- 
vice & for conducting this suit. 

Petitioner avers that all of said losses or injuries to him have 
been caused by the illegal, unauthorized, and unjust acts of the de- 
fendant in obstructing the navigation of Boeuf river (which is a 
vavigable stream) for its own profit & gain. é 

Petitioner avers amicable demand in vain, wherefore he prays 

that the said Shreveport & Pacific Railroad Company 
6 be cited according to law, & that he have and recover judg- 
ment against said defendant for twelve thousand one hun- 
dred & twenty-five P dollars, with legal interest & costs of suit. 


He further prays for general relief, &c. 
JNO. T. LUDELING, 4). 


SaturDAayY, March 12th, 1881. 


Court opened pursuant to adjournment. 
Present: Hon 'I. R. W. Richardson, judge; Austin Green, clerk; 
W. R. Lewis, d’y sheriff. 
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Continuance. 
Minute, M’c’h 12, 81. 
James HAMILTON, 
1653 


v8. 
V. S. & P. R. R. Co. 
Continued by consent, with lease to take testimony generally in 
and out oi the State. : 
Minute, April 4th, ’81. : 
Monpay, April 4th, 1881. 


This being the day fixed for the regular jury term of the 5th ju- 
dicial district court in and for the Parish of Ouachita, State of Lou- 
isiana, being the Ist Monday in April, 1881, and fourth day of said 
1 court was opened at the court house of said parish persuant 
to law. 


Present: His Hon. R. W. Richardson, judge 5th district. 


7 AUSTIN GREEN, Clerk. 
J. E. McGUIRE, Sheriff. 


Return Day Extended. 
JAMES HAMILTON 
1665. 


v8. 
V. S. & P. R. R. Co. 


On motion of pl’ff’s counsel the return day of commissioners to 
tuke 8 in this cuse is extended to the third Monday of this 
month. 


Tuurspay, April 7th, 1881. 


Court opened pursuant to adjournment. Present: Hon’l R. W. 
Richardson, judge; Austin Green, clerk ; J. E. McGuire, sheriff. 


x Answer Filed. 
. Minutes, Ap’! 7, 81. 
James HAMILTON 
v8. 1655. 
V. S. & P. R. R. Co. 


Answer & Demand in Reconvention. Filed Apr. 7th, 1881. 
Jauss HAMILTON 


vs. 
V. S. & P. R. R. Co. 


c i 1 defendant, for answer to plaintiff’s demands, pleads a general 
. enial⸗ | 

° Further answering, they aver that the charter of the company 

confers pm it the right to bridge the Boeuf river for the 

8 purpose of running trains over it, & imposes upon it the obli- 

gation to keep su 


bridge in repair and in such condition 
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JAMES HAMILTON vs. 


as not to endanger the lives of its ngers and the property com- 
mitted to its charge; that said bridge having become unsafe, and re- 
| pairs becoming absolutely necessary, the officers of the V., S. & P. 
|. railroad made preparations to make such repairs in the shortest 
4 ible space ol time, and at the least inconvenience to the public. 
For this purpose they caused to be framed and prepared at the shops 
of the company, in the city of Monroe, all the necessary timbers & 
material entering into the construction of said bridge, and selectin 

the period of the year when the said Boeuf river has for years past 

is — invariably unnavigable, & and when the said river was 


3 lo and unnavigabſe commenced the cross timber of a new bridge, 


employing upon the said work as large a force of hands as could 
work on the same; that, in order to make the necessary repairs and 
constructions upon the said bridge, it became absolutely necessary 


to dismantle the draw and to erect temporary supports to the 


9 bridge while the new timbers and new draw were being put 

into place; that, in consequence of heavy and almost un- 
precedented rains, the said river became suddenly very much swollen, 
thereby. rendering useless the temporary supports placed under 
the said bridge, and rendering other works of a like character abso- 
lutely necessary. 

That the company used all possible diligence to complete said 
bridge in as short a space of time as possible, employing thereon re- 
lays of hands, who worked night and day, but that in consequence 
of excessive and heavy rains the work was unavoidably & without 
fault or design of the company delayed longer than was expected 
when the work was commenced. 

They specially aver that the plaintiff knew, when he left New 
Orleans with his boat on the first trip refered to in his petition, that 
he could not pass the bridge, which at that time necessarily and 
unavoidably obstructed the navigation of the river, and that he came 


merely for the purpose of laying the basis for this suit; that. 


10 defendant, through its vice-president and managing officers, 
requested him not to come, & offered, as a matter of compro- 
mise, and in order to avoid litigation or trouble in regard tw it, to 
pay a reasonable sum for the use of his boat pending the obstruction 
of the river, but that plaintiff, taking advantage of what he con- 
ceived to be the misfortune of defendant, attempted to extort -large 
sums, much beyond what he could reasonably expect to make with 
his boat at that season of the year. 75 
_ Defendant avers that in consequence of the unprecedented rains 
& bad weather in the early part of the past autumn & winter the 
. gathering of cotton was very backward. At the time of the obstruc- 
tion of the river aforesaid there was little or no cotton ready for ship- 
ment above the bridge. 
Defendant denies that — cotton was diverted to the railroad, or 
that plaintiff lost any freights or patronage by the act of this de- 


: “A fendant, but avers that if he did, it resulted from no fault of defend- 
ant. but from the exercise of legal —. 


Your respondent shows that this suit is frivolous, vexatious, and 
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THE VICKSBURG, SHREVEPORT AND PACIFIC RAILROAD CO. 6 


without probable cause, and respondent, being obliged to em- 
11 ploy counsel to defend it, has suffered damage in the sum of 
ve hundred dollars, the compensation paid such counsel. 
Wherefore defendant prays that plaintiff’s demand be rejected, and 
that respondent have judgment against him in recunvention for tne 
sum of five hundred dollars. Prays for costs and general relief, &c. 
STUBBS & STILLMAN, A 56. 
BOATNER & LIDDELL. 
Of Counsel. 


Am'd Ans. & Payer for Jury. 
Minute, July 6th, ’81. 


WEDNESDAY, July 6th, 1881. 


Court opened N to adjournment. g 
Present: Hon R. W. Richardson, judge; Austin Green, clerk; 
J. E. McGuire, sheriff. 


JAMES HAMILTON \ 


vs. 
V., S. & P. R. R. Co. 
Amended answer and prayer ſor jury filed. 
Jury Granted. Continued. 


Minute, July 7th, 81. 
Tuurspay, July 7th, 1881. 


Court opened pursuant to adjournment. 
Present: Hon. R. W. Richardson, judge; Austin Green, clerk ; 
S. N. Polk, d’y sh’ff. 


JAMES HAMILTON 
1 * 


vs. 
V., S. & P. R. R. Co. 


In this case the application for trial by jury is granted. 
12 8 to take testimony, generally, in and out of 
the State. 


Selting Cause. 
Minute Oct. 4th, 81. 


Tuurspay, Oct. 4th, 1881. 


Court opened pursuant to adjournment. 
Present: Hon. R. W. Richardson, judge; Austin Green, clerk ; 


J. E. Hanna, d’y sh’ff. 
JAMES HAMILTON 
v8. ross, 
V., S. & P. R. R. Co. 
Case set for Friday next by consent. 


JAMES HAMILTON vn. 
Rule to Show Cause Filed. 


Minute, Mar. 28th, 1882. 


Tump, March 28th, 1882. 
Court opened pursuant to adjournment. 
Present: Hon. R. W. Richardson, judge; Austin Green, clerk ; 
W. G. Kennedy, d’y sh’ff. | 


Jas. HAMILTON } 


v8. 
V., S. & P. R. R. Co. 


Motion and rule to show cause why the testimony of J W. Green 
taken by commission should not be used in evidence on the trial of 
this case filed. 


Rule to Show Cause. Filed March 28th, 1882. 
5 District Court for Cuachita Parish, Louisiana. 
JAMES HAMILTON 
1655. 


us. 
V. S. & P. R. R. Co. 


To the hon. the Judge of said court: 


13 The defendants in the above suit with respect shows that 
they have caused the testimony of J. W. Green, of Rich- 
mond county, Georgia, to be taken by commission from your hon. 
court before John Vaughn, justice of the peace, on the 28th of Sept., 
1881, and that the commission and testimony have been — & 
= filed in this case by the clerk on the 4th of Oct., 1881. 
he circumstances considered, petitioners pray that a rule be 
granted, returnable before the trial of this case, to compel the plain- 
tiff to show cause, if any he has, why said testimony should not be 
rec'd & used in evidence upon the trial of this case. 
BOATNER & LIDDELL, Ats. 


Order. 
Let a rule issue as prayed for. 


Read and signed at chambers, this 28th March, 1882. 
R. W. RICHARDSON, Judge. 


Service of Rule. 


Received in office Mar. 28th, 1882, & on the same day, month, & 
rear I served a certified copy of this notice on J. T. Ludeling b 
anding said copy to him in person at his residence, about one mile 


from the court-house, in Ouachita parish, La. 
J. E. HANNA, Dy. 


Serving notice 
Mileage 20 


700. 
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14 Ans. to Rule Filed. 
Minute Mich 29th, 82. 
Wepxespay, March 29th, 1882. 


Court opened pursuant to adjournment. 
Present: Hon R. W. Richardson, judge; Austin Green, clerk ; 
W. G. Kennedy, d' sh’ff. 


JAMES HAMILTON 
1655. 


v8. 
V., S. & P. R. R. Co. 
Answer to rule to show cause filed. 


Answer to Rule. Filed M’c’h 29th, 82. 
JAMES HAMILTON 
1655. 


v8. 
V., S. & P. R. R. Co. 


In answer to the rule served by the defendant to show cause why 
the testimony of J. W. Green, taken under commission, shall not be 
used in evidence, the plaintiff answers and objects tothe same for 
the reason that there is no proof of the 1 of the pretended 
officer, & no certificate under the seal of the State, as required by 


law. 
Respectfully, JNO. H. DINKGRAVE, 
JNO. T. LUDELING, Av. 
Oljections to Testimony Sustained 
Minute M’ch 30, ’82. 


Tuurspay, M’ch 30th, 1882. 


Court opened 12 -€ to adjournment. 
Present: Hon’l R. W. Richardson, judge; Austin Green, clerk ; 
W. &. Kennedy, d’y sh’ff. 


15 ; JAMES HAMILTON 


v8. 
V., S. & P. R. R. Co. 
Answer to rule to show cause tried, and objections sustained and 
testimony of J. W. Green rejected. 
Motion for Continuance Filed, Case Laid Over. 
Minute Ap’! 3rd, 82. 


Monpay, April 3rd, 1882. 


Court opened * 1 1 to adjournment. 
Present: Hon l. R. W. Richardson, judge; Austin Green, clerk ; 
J. E. McGuire, sheriff. 


tres. 


JAMES HAMILTON vs. 
JAMES HAMILTON N 
1655. 


us. 
V., S. & P. R. R. Co. 


Motion and affidavit for continuance filed. Motion tried and case 
laid over and set for trial on Wednesday, 12th April, 1882. 


Motion for Continuance. Filed Ap' 3d, 1882. 
State of Louisiana, 5th District Court, Ouachita Parish. 
JAMES HAMILTON ; 


v8. 
V., S & P. R. R. Co. 


Defendant moves the court for the continuance of this cause to 
enable it to prucure the testimony of John W. Green, as the same is 
material, important, and competent in behalf of defendant; that 
reasonable and proper diligenve has been used to obtain the same, 

and that it is through no fault of defendant that it has not 
16 been taken in a legal manner; that, through its counsel and 

agents, every plan has been resorted to which prudence and 
care could suggest to be prepared with this testimony for the trial of 
the cause, andl no means left untried to insure the use of the testi- 
mony; that the defendant expects to prove by the testimony of this 
witness, Maj. John W. Green, that he was the general manager and 
vice-president of the railroad from a period prior to the first of Jan- 
uary, 1880, and during the whole of that year, and until he unex- 
pectedly resigned his place, in July, 1881, to take charge of the 
Georgia railroad as its general manager ; that, up to the date of his 
leaving Ouachita for that purpose, he was residing in the town 
of Monroe; that, as such general manager of the defendant’s 
railroad, he had charge of the property, its operation, manage- 
ment and repairs; that the witness is a civil engineer by pro- 
fession; that, in order to operate the railroad, it was absolutely 
necessary to bridge the Bueuf river where the line crosses, a 
distance by land about twelve miles below the head of navi- 

gation; that the Bocuf river bridge was built under 
17 the direction of witness in the year 1867 and had a sufficient 

draw therein to accommodate the navigation of the stream ; 


1655. 


that the bridge was supported on wooden cypress piling, and that, 


in 1880 the bridge and its foundation was in such a condition from 
use and decay as absolutely required its complete repair and recon- 
struction, and that it was unsate for use and to sustain the passage 
of trains across it without the greatest care, and the condition abso- 
lutely required that it should be renewed and thoroughly repaired 


or rebuilt in the fall of 1880; that in the spring of 1880 he, as gen- 
eral manager, entered into a written contract with J. H. Rembold, 
a faithful, competent, and able bridge-builder, for the repair and 
reconstruction of the Boeuff river bridge, and in view of the fact 
that the Boeuff river was, except in one instance, never known to be 
navigable in the fall of the year, in the months of October or No- 


va. 


4242 bmn 9. 


* 
ee 


\ 


2 


2... 


* 
E262 De ~<a ow 


* 


3 
A 


‘ 


14 


THE VICKSBURG, SHREVEPORT AND PACTFIC RAILROAD CO. 9 


vember, and rarely before the first of Jannary. The contractor was re- 
N to prepare the superstructure of his work, which he 
id at Monroe, fitting, squaring, and numbering the same in 
the summer of 1880, and procuring his material for the sub- 
structure and foundation; had the same at the place ready as soon 
as the floods of the spring and summer subsided to commence the 
construction of the bridge, taking every precaution against the ob- 
struction of the same; that as soon as navigation ceased in Boeuf 
river in the summer, waiting so as not to intefere therewith, the con- 
tractor proceeded with all possible dispatch to rebuild the bridge 
that was consistent with the continuous running of trains; that in 
consequence of the unprecedented August, September, & October 
rains the work was greatly and annoyingly retarded, and the river 
rose in October to such a height as to destroy the value of and sub- 
merge the work already done on the foundations, and that this ren- 
dered necessary a new system of piling for foundations and entailed 
additional expense and unexpected delay in the work ; that while the 
work was in progress it was impossible in the very nature of things 
to operate the draw, and therefore the passage of the stream 

19 by boats was impracticable; that in consequence of unusual 
fall rains in October it was evident there would be sufficient 

water for a boat in Boeuf river. Witness fearing ‘that an effort 
might be made to take advantage of the company, and though there 
was little or no cotton prepared for the market, and a very small pro- 
portion of return freights being bro’t into the country, repaired 
to New Orleans, and, though under no circumstances admitted any 
damages or any right to claim any, saw plaintiff, the only steam- 
boat owner that navigated the stream, and informed him fully of 
thé facts, with the express desire and purpose of avoiding complica- 
tions; that the demands of plaintiff were exorbitant, and witness, 
Green, returned to his post of duty and redoubled his efforts to ex- 
pedite the work, using extraordinary means and expense therefor, 
working at heavy expense n night force, and all the time, day and 
night, to make repairs; and that they were accomplished at the 
very earliest day possible, and after the exercise of all the energy 
and dispatch that the anxiety to complete the work and not 

20 hinder navigation, & the free use of money, could secure; 
that every possible effort was employed to prevent the 
hinderance of navigation; and that if delays occurred, they were 
providential; and that no officer, agent, employer, or servant of the 
company could have prevented it; that the plaintiff suffered no 
real damages, because there was little or no cotton ready for ship- 
ment, which would have been sent by the river, & little or no return 
freights for the country adjacent that would have taken the river 
route, but that both the cotton & other freight shipments from the 
region of country usually supplied by Boeuf river above the bridge 
were generally less than any year before, since the road had been 
in Operation ; and that if any loss occurred to plaintiff it was from 
no fault of the railroad company, but the fault of plaintiff, who in- 
sisted upon going above simply because he could not and when he 
knew there was but little freight or cotton above the bridge or to 


18 
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be carried there during the time the bridge was incomple. The de- 
fendant further shows that during the time the witness, Green, 
resided in Monroe, and up to his sudden departure 

21 for his new field of labor, July, 1881, he expected to have his 
rsonal attendance, as he alone, of all other persons, was en- 

tirely familiar with the whole matter, and that as early thereafter as 
practicable defendant, through its counsel, procured the name of a 
suitable commissioner at Augusta, Georgia, the present domicil- of 
Green. A commission was so sentearly in the month in September, 
1881, to said commissioner ; that for some cause the same was not 
executed by the commission named, but before a justice of the peace, 
who inadvertently returned the same without having his authority, 
&c., verified by the usual certificate of the executive of the State of 
Georgia; that this commission, so executed, was received by the 
clerk, Green, on the 4th day of October, 1881, and, on being filed 
& opened, defendant’s counsel same day and at once discovered the 
formal defect above stated ; and Mr. Liddell not being then present 
on account of sickness, when the case was called on the 2nd day of 
the October term for fixing by consent, being 4th day of October, 
the formal defect in the authentication of Green’s testimony 

22 was shown by one of defendant’s counsel to the only other 
in attendance, to wit, by F. P. Stubbs to Chas. J. Boatner in 

the court-room, with the request that he see the opposing counsel, 
exhibit the formal defect, and ask its waiver; that said Boatner ap- 
— to Ludeling, counsel for plaintiff, who, as Boatner understood 
nim, agreed with him to waive the objection of this formal defect ; 
whereupon Mr. Boatner, having communicated the result to his co- 
counsel, the case was fixed by consent for trial, as shown by the min- 
utes; and defendant’s counsel, relying upon the good faith of the ar- 
gument, took no rule to use Green’s testimony; that Mr. Liddell was 
not present at that term of court after the first day thereof; had no 
knowledge of the agreement, and, during the absence of Stubbs, sick 
on the first & second days of the term of the court. simply discovered 
the formal defect in the evidence, filed the rule to use the same with- 
out any knowledge of the facts, and the same was filed in error by him 
of a knowledge of what had transpired, that defendant was surprised 
when the plaintiff repudiated the agreement to use the testi- 

23 mon on the 30th ultimo, and the court sustained plaintiff’s ob- 
jection and ruled out the testimony. Thecourt having passed 


on a similar case, adversely to the counsel of defendant, same day 


in another case, defendant, by its counsel, in accordance with the 
ruling of the court, withdrew the testimony and commission, and, 
with all possible dispatch, same evening sent the same to Atlanta 
for the purpose of having the certificate attached authenticating the 
Justice of the peace, &c., in the manner required by law, by the Gov- 
ernor of the State of Georgia. Defendant further states that it will 
be able to obtain the return of this testimony in a very few days, in 
which event it will be prepared for trial. 

That this application is not made for delay, but in the interest of 
— and to obtain substantial justice, and that the testimony will 

obtained before the next term of the court, and that these facts 
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cannot be established by any other witness known to affiants than 
John W. Green; that defendant president is absent from the State. 
F. P. STUBBS, of Counsel. 
BOATNER & LIDDELL, 
Of Counsel. 


24 Affidavit to Motion for Continuance. 


F. P. Stubbs, Charles J. Boatner, and M. J. Liddell, being sworn, 
depose and say that the defendant is absent from the State; that 
the facts and allegations set forth in the foregoing —— in so 
far as they are within the personal knowledge of affiants severally, 
are true, and those stated that are not within their personal knowl- 


edge the- severally believe to be true. So help me God. 
FRANK P. STUBBS. 


CHAS. J. BOATNER. 
M. J. LIDDELL. 


Sworn to and subscribed before me this 3rd day of April, 1882. 
AUSTIN GREEN, 
Clerk, D. C. 


Minutes April 12th, ’82. 
WepnespAyY, April 12th, 1882. 
Court opened pursuant to adjournment. 
Present: Hon! R. W. Richardson, judge; Austin Green, clerk ; 
J. E. McGuire, sheriff. 


JaMEs HAMILTON 
18. hi 
V., S. & P. R. R. Co. 


Case taken up for trial and the following jury was empannelled— 


sworn: 
Silas Washington, Joshua Parsons, John Osborn, Wm. S. Morris, 
J. H. McCormick, Reuben Burton, Daniel Thomas, Charles 


25 Pleasant, Lafayette Sims, Henry King, James M. Shaw. 


The regular pannel having been exhausted, the court ordered 
that a sufficient number of talesmen be summoned to complete 
the panel, whereupon Gilbert Smith was summoned, and, together 
with the aforesaid eleven, was duly empanneled and sworn. The 
introduction of evidence continued until the hour of adjournment. 


On Trial. 
Minutes April 13th, 1882. 


Tuurspay, April 13th, 1882. 


Court opened persuant to adjournment. 
Present: Hon’l R. W. Richardson, judge; Austin Green, clerk ; 


J. E- Hanna, d’y sh’ff. 


: 12 : JAMES HAMILTON vs. 
JAMES HAMILTON 


v8. 
V. S. & P. R. R. Co. 


Trial of case resumed, the jury all being present, and tlie intro- 
duction of evidence continued till the hour of adjournment. 


Trial Continued. 
Minute April 14th, 82. 


Fripay, April 14th, 1882. 
Court opened persuant to adjournment. 
Present: Hon’l. R. W. Richardson, judge; Julius Ennemoser, 
d’y cl’k; R. W. Lewis, d’y sh’ff. 


JAMES HAMILTON 
1655. 


v8. 
V. S. & P. R. R. Co. 


26 Trial of case resumed, the jury all being present, and the 
introduction of evidence continued till the hour of adjourn- 
ment. 


Trial Continued. 
Minute April 15th, ’82. 
SaturpDay, April 15th, 1882. 
Court opened persuant to adjournment. 


Present: Hon. R. W. Richardson, judge; Julius Eunemoser, 
clerk ; W. R. Lewis, d’y sheriff. 


JAMES HAMILTON ; 
v8. 355 


V. S. & P. R. R. Co. 


Trial of case resumed and the introduction of evidence continued 
till the hour of adjournment. 
Monpay, April 17th, 1882. 


Court opened persuant to adjournment. 
Present: Hon. R. W. Richardson, judge; Austin Green, clerk ; 
J. E. McGuire, sheriff. 


JAMES HAMILTON 
v8. 1655. 


V. S. & P. R. R. Co. 


Trial of the case resumed, the jury all being present, and trial 
concluded. The court appointed J. H. McCormick foreman of the 
jury. The jury having heard the evidence, the argument of coun- 
sel, and the charge of the court, retired to deliberate upon their 
verdict. The jury returned into court, and, through their foreman, 

presented the following verdict: 


32 ites cape ˙ hat: 
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27 Verdict. 


We, the jury, give the plaintiff, Hamilton, a virdiet of one thou- 


sand dollars damages. 
J. H. McCORMICK, Foreman. 
Monroe, La., April 17th, 1882. 


Note of Evidence. Filed April 17th, 1882. ; 
Tue Srate or Lovistana, Fifth District Court, Parish of Ouachita : 
JAMES HAMILTON 


va. 
V. S. & P. R. R. Co. 


Before Hon. R. W. Richardson, judge, and a jury, April 12th, 
1882. 


Plaintiff offers in evidence the testimony of James Hamilton, J. 
P. Mohr, * W. Faust, and John Pully, taken by commission. (Pp. 
133, et seq. 

The — signed R. M. Faust are objected to by plaintiff on 
the ground that the commission, under which the depositions were 
taken, directed the commissioner to take the testimgyy of E. M. 
Faust, and he wus, thereſore, without authority to take the testimony 
of R. M. Faust. 

Objection overruled by the court, to which ruling deſendant ex- 
cepts. | 

Col. T. O. BENrOx, sworn for plaintiff, says: 

28 Iam an att’y at law, practising here; Ishould immagine that 

the fee for prosecuting a suit involving so lurge an amount as this 
would be conditional; that it is usually conditional upon the amount 
for which judgment is obtained, and that percentage, I think, is larger 
than the usual per cent. for collecting. Where fixed fees are charged, 
I should imagine ten per cent. on the amount claimed would not be 
excessive or unusual. I studied civil engineering while a young 
man at college; I have seen drawbridges built over navigable 
streains with the draw up and down the stream. 

The drawbridge at Monroe was built with the draw up and down 
the stream so as to avoid interference with navigation. I have often 
passed Boeuf river where the R. R. drawbridge crosses it. It would 
depend on circumstances as to the length of time to build a draw at 
that place. With all the material at hand & a sufficient number of 
workmen, and the workmen all doing their part, it would require 
but a short time. It could be done in a few weeks. It depends on 

circumstances, & it is impossible to estimate accurately how 
20 long it would take. It would depend especially upon the 

character of the draw to be made. Of course, a draw could 
be made which would require less time. 


N No. 1655. 


Cross-examined : 


I say ten per cent. of the amount claimed would be a fair fee, be- 
cause there is always litigation in a suit for damages. It is the 
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eneral rule that the fee is fixed in the amount of damages claimed. 

here are exceptions to that rule. If $100,000 were claimed, & it 
was a serious case, I should think ten per cent. of that amount 
would be a fair fee. In all serious cases the am’t claimed is the 
basis upon which I would fix the fee & the responsibility to be as- 
sumed & the probable am’t of litigation connected with it. 

If the fee were fixed before commencing the suit, ten per cent. 
would be a fair fee. That would be a matter of contract; but, as 
I have stated, fees in such cases are usually conditional & depend- 
ant on the am’t of judgment obtained. In case of suit for $10,000 
damages, and the verdict of judgment were for defendant, I would 

hardly know how to fix the fee for att’y for plaintiff. 1 would 
30 not bring sucha suit without first fixing my fee. 

The am’t sued for in suits for damages is not always the 
basis upon which att’ys fees are fixed. The- are often dependent 
on the results. 

Question. Is it not a fact, within your knowledge, that in suits for 
damages am’ts sued for are much greater than the parties expect 
to recover. 


Objected to on the ground that it is irrelevant. Objection sus- 
tained & defendant excepts. 


I should not think five hundred dollars for bringing & prose- 


cuting this suit would be a good fee if it is a serious case, and if 


items making up the sum are for actual damages. 

I don’t know that I know of a case except one for damages in 
which the fee was fixed before the suit was brought—was fixed at 
ten per cent.; know of one such case. I don’t remember the am’t 
sued for in that case. The damage alleged was from tort, resulting 
in the death & loss of a slave, & the fee was predicated on the value 
of the slave. 

That is the only case I know of in which the fee was fixed before- 
hand 5 ten per cent., and it is my experience that it is very rarely 

done. 
31 My knowledge of civil engineering is derived from study 

at school and reading and observation since. It has been $2 
years since I was at school. I have made very little practical appli- 
cation of that knowledge. I have taught others & had some little 
experience on railroads. I have had no practical experience in 
building a drawbridge with which I was immediately connected. 
The only wooden drawbridge with which I had anything to do was 
on arailroad. I do not know what character of foundation is re- 
quired for a drawbridge. I do not claim to have any special knowl- 
edge about it on the subject of civil engineering. My answers-in- 
chief have been general as in regard to any other work, without any 
special knowledge about the subject. I do not know the number or 
am’t of piling & the depth to which it is driven necessary for the 
building of such a drawbridge as the one across Boeuf river. I 
know nothing about the sub-strata of Boeuf river; I sup it 
would take no longer to drive piling there than anywhere ae: It 


vi- 
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would depend on the character of the soil & the depth & cur- 
32 rent of the water & the conveniences at hand; my informa- 
tion on this subject is based on my knowledge of it as a man 
and not as a professional. 
I can’t tell that it is practicable to put in a draw at that place up 
& down the stream; I do not know much about the location. 


Redirect : 


When the fee in a damage suit is entirely conditional, it is usual 
to charge more than when it is otherwise. 


_" —_ | 
> ag 


Ron'r Ray, sworn for plaintiff, says: 


For prosecuting a suit of this nature I think a fee of $1,000 would 
not be excessive, either to prosecute or defend it. 

The draw in the bridge across Ouachita river, at Monroe, was 
built up and down the river on false piles. The river was not nav- 
igable at that time, but navigation was not. obstructed while that 
bridge was being built. 


Cross-examined : 


The bridge at Monroe was built on piling driven above and be- 

low the pier, up and down the stream, & after the draw was com- 

pleted that piling was taken away. The permanent work for 

8 33 the support of the draw is built near the centre of the river, 
on the line of the railroad, on a round pier. 

The pier was the centre of the support of the draw, & the wings 
of the draw were built on false work up and down the river, either 
way from the pier. There was no connection between the draw and 
the balance of the bridge during the construction. There was no 
ruilroad west of that in a condition to be operated. The line of the 
road terminated at the east bank of the river. 

I was living here during the year 1880. The railroad from here 
to Delta carries the U. S. mail daily. 

I know most of the parties whose signatures appear on the docu- 
ment which I hold in my hand. I don’t know that I know their 
signatures. I know J. F. Madison, and the signature here looks like 
his genuine signature. Those parties live in the neighborhood of 
Oak Ridge, Morehouse parish. They are leading men of that place. 


1 


. ee 


Cross- examined: 


Ido not recognize the signatures of the parties to that document, 
except Mr. Madison. 


34 F. G. Hupsoy, sworn for plaintiff, says: 


The signatue of W. H. Duff I recognize to be his genuine signa- 
ture. He lives at Alto, in Richland parish, and at the date of this 
letter was a merchant. I recognize the signature of H. F. Vickers 
to be his genuine signature. He also lives at Alto, in Richland 
parish, & is a considerable planter. I recognize the signature of Mr. 
G. S. Boyd. He lives at Gerard, in Richland p’h, & has been for 


* 


some time the agent of the R. R. Co. there. 


wig 
* 


a — 


ae | 


8 
— * * n * 
. 5 
oe * 
> a ; 
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The signature of C. W. Eason to the two (2) documents, dated No- 
vember llth & Dec. 13, 1880, I have seen several times in corre- 
spondence with him, but I never saw him write and sign his name. 
While this is similar & looks like his signature to letters I have re- 
ceived from him, I am unable to attest to its genuineness, as to those 
about which I have already testified. From my knowledge of his 
signature, through correspondence with him, I think it is his sig- 
nature. 

On the document dated Nov. 10th, 1880, I recognize the following 
signatures appended thereto: J. Wm. Davis, Leroy E. Lee, J. E. Me- 

Gowan, W. H. Hampton, & I think the signature of S. W. 
35 Baird was also signed by Hampton. 

There are other signatures to the document who I do not 
know; I know the following persons whose names are appended to 
this document: J. M. Sharp, a planter at Oak Ridge, in Morehouse ; 
Jno. Jones, who, I think, was a book-keeper at Oak Ridge; Ph. 
Meyer & Baer, merchants at Oak Ridge; J. F. Madison and John F. 
Byrne I don’t know. That includes all whose signatures I do not 
recognize. Those whose signatures I know I know the persons also. 
J. W. Davis at that time wus a merchant & did a large business. 
S. H. Baird, represented by W. H. Hampton, was a merchant; I 
don't know the extent of his business. J. E. McGowan was a planter 
on a moderately small scale. C. W. Eason is a planter, living on 
the lake, who keeps the ferry, & who also kept a warehouse at the 
head of navigation on Boeuf river. When the river is up Eason’s 
ferry is the shipping point for Oak Ridge, Prairie Mur Rouge, Lake 
Jefferson, & all that country up there. I know the signature of W. 
S. Jordan on postal card dated Oct. 5, addressed to Capt. James 
Hamilton, to be genuine. 


36 Cross-examined : 


I live at Rayville, in Richland P'h, not quite three miles from the 
R. R. bridge over Boeuf river. I am district att’y of the 5th 
district. I have lived there since the Ist of May, 72. I was at 
home in the fall and part of the summer of 1880. In the summer 
of 1880 I was in Texas about two months. I returned from Texas, I 
think, about the middle of August. I was passing along the railroad 
across Boeuf river frequently. I hunt out there a good deal. The 
fall of 1880 was a very wet season. I remember two weeks while 
court was in session in Ouachita when the weather was toleralily 
favorable, but I don’t remember any other time during the fall that 
it was not raining all the time. 

I think those excessive rains commenced early in the fall of 1880. 
I know it was raining when I came here to attend court, first Mon- 
day of Oct., 1880. I remember about two weeks of moderately fair 
weather while the grand jury were in session; maybe not so long 

us two weeks, & they complained a goud deal about being 
37 kept in attendance at court while the planting business re- 
uired them at home. 

Shortly before they adjourned it commenced raining again, & 
I am not able to say when it did stop raining again. There was 
great damage to crops by rain everywhere. 
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I remember the hardest rain I ever saw was in Marshall, Texas, 
in Sept., & it never stopped raining until August. It rained here 
almost continuously during the month of Sept., 1880; very hard 
rains. There had not been at that time, any weather in which cot- 
ton could be picked—not to any extent. 

The effects of those rains of Boeufs river was to make it navigable. 
It was navigable in Sept., I think. It requires considerable rain to 
make Boeuf river navigable in Sept., or even in October or Novem- 
ber, and constant rains to keep it so. 

From Gerard or Rayville it is called 12 or 14 miles to Point Jef- 
ferson. Point Jefferson is the head of navigation on Boeuf river, 
properly speaking. Point Jefferson, I think, is in Richland parish. 

From Point Jefferson to Eason’s Ferry it is about six miles by 
38 §land—maybe more or less—to the best of my knowledge. I 

have not traveled it by land. That is the extreme head of 
navigation of Boeuf river & its tributaries, to all intents and pur- 
Ses. 
' Eason’s Ferry is across Lake Lafourche, which is the line between 
Morehouse & Richland p’h’s. Eason’s warehouse is in Morehouse 
parish. I observed the operations in the building & repairing of 
the Boeuf river bridge in 1880. 

I know Mr. Rainbolt, who had charge of the constracting of the 
bridge; have frequently talked with him about the’ work & also 
with Major Greene & other officers of the R. R. Co. I don't know 
what number of men were at work on the bridge. (Ordered to be 
stricken out; see page 44.) But know they had a force there at work 
night and day for some time. 

i rec’ a communication from the citizens of Oak Ridge addressed 
to me as dist. att’y of this district, complaining that this obstruction 
across Boeuf river was a violation of the law, and urging me to take 
legal steps to prosecute the guilty parties whoever they were. All 

the attention I ever paid to the bridge or its construction was 
39 culled forth by that petition. I talked with Mr. Rainbolt; 

went to the bridge and talked with him on the bridge about 
it. I talked with Major Green, the general manager of the R. R., 
about it, & I talked with the road master, Col. Preston, & other R. 
R. officials, besides citizens in the community. 

From assurances received from these sources & what I could see 
by my own observation, to wit, the working of a night and day force, 
I made no effort to prosecute them. 

I took no action in the premises. I replied to the petitioners that 
I refused to do it. | 

Question. Did you or not ascertain, by the investigations you re- 
ferred to, that the bridge contractor & the R. R. Co. were using every 
possible effort to complete the bridge as soon as possible? 


Objected to on the ground that it calls for the opinion of the wit- 
ness. Objection sustained, to which defendant excepts. 


I made this investigation the latter part of October. I received 
3—259 
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the communication shortly before the grand jury inet in Rich- 

40 land, first Monday in November. Mr. Reinbolt & I did 
around and examine the bridge minutely. He stood on the 
bridge and pointed out the different parts of the work & explained 
it to me. I did not understand his explanation. Mr. Rainbolt 
pointed out to me the difficulties he had had to encounter and the 
lans he had adopted to overcome them. Knowing 1 
— building I did not understand the correct extent of his ob- 
structions. He called my attention to one substructure that had to 


be abandoned and thrown away. I had several conversations with 


him about the bridge. I went out there at the request of Major 
Green and took my gun along and went hunting. I know a cause 
of my own knowledge that would delay the construction of that 
bridge. The river was very high. I am not able to say when the 
construction of the bridge was commenéed. I know the river was 
navigable in Sept. and Oct., which ig something very unusual and 
something that I never knew before [or] since I have been in the 

country. It may have occurred, but if so I do not recollect it. 
41 Asa general thing all the cotton shipped from Prairie Mer- 

ouge, Oak Ridge, Gum Ridge, Prairie Jefferson, and all that 
country is shipped at Eason’s Ferry when the river is navigable. 
Ordinarily it is about ten or eleven miles from Prairie Merouge 
post office to Point Pleasant. It is about eighteen miles from the 
stores on Prairie Merouge to Eason’s Ferry. From Prairie Merouge 
to P’t Pleasant there is three miles of swamp road that is very bad, 
expecially in wet weather, besides a hill I reckon a hundred feet 
high in going from Prairie Merouge to Eason’s Ferry. There is no 
ferry to cross. I have never known Mr. Turpin to ship a bale of 
cotton via Eason’s Ferry. I can’t say possitively as to any particular 
man in that community. I only have a general idea as to how cot- 
ton is shipped and why it is so shipped. 


Redirect : 


Boeuf river runs rather in a southerly direction. At Point Jeffer- 

son Luke Lafourche makes out from Boeuf river, and running 

42 in a S. W. direction about six miles by land from its source 
is Eason’s Ferry. 

Point Jefferson is the head of navigation on Boeuf river, but on 
reaching that point there is a tributary lake, Lafourche, which is 
navigable as far as Eason’s Ferry, and Euson's Ferry is the head of 
navigation for packets plying Boeuf river. Formerly a levee was 
built across the mouth of the jake to prevent the waters of the river 
from running into the lake. By river I expect Point Jefferson 
is a hundred & forty miles above the R. R. brid It may be 
less. It 3 takes 12 or 15 hours to run it. The banks of the 
Boeuf above the bridge are inhabitable, but not inhabited as thickly 
as the Ouachita river. In August and in the fall of 1880 there was 
an obstruction in the Boeuf river where the railroad crosses the 
river. I do not know when that work on the bridge was begun 
there, but I know they were working on it in Aug., 80, and in the 
fall of 80, which obstructed the river, and boats could not pass it. 
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I first observed the obstruction about the middle of August. 
43 Before that I had been to Texas, since the last of June. 

The obstruction across the river was the building of a bridge, 
substructure piling, and a structure to stand on and to keep the ma- 
chinery on, which was sufficient to keep any steamboat from going 
up the river. 

While this structure was there the train continued to run on the 
old bridge, which was intact. The new bridge was built just under 
the old one, and when completed the old bridge was removed sec- 
tion by section. ä 

While in this condition the draw could not be used; when I went 
away in June they had prepared and painted all the timbers here 
near the depot in Monroe. 

If they were there working ut the river I did not see them. I 
passed there several times. 

I saw a great many timbers prepared here, but I don’t know that 
they were all then, prepared. 

I don’t know when this obstruction was removed; when I 
44 concluded not to prosecute them I paid no more attention 

to it. 

It was not removed in November when the grand jury met. I do 
not think there were exceeding 35 or 40 men at work on the bridge ; 
maybe not so many. — 

I saw those men there the last of October or first of November. 

I saw men there at work before that time. 

I only saw them while passing along the railroad. I did not ob- 
serve how many men I saw before that. I was informed by Mr. 
3 and others that they were working on the bridge day and 
night. 


(It is ordered by the court that the statement by the witness that 
the hands were working on the bridge day and night be stricken 
out.) , 


Mr. Rainbolt stood upon the bridge and we walked from one part 
of the bridge to the other, and he pointed out the different parts of 
the work and would say, You see what these hands are doing and 
whut is necessary to be done. 


(Plaintiff moves to strike out the testimony of this witness 

45 where he states that Rainbolt pointed out the work as indi- 

‘cated by the above answer, on the ground that it is hearsay, 
which was overruled by the court, and to which pl’ff excepts.) 


I presented the matter mentioned in the petition from-citizens to 
me to the grand jury. 

I know on the Ist Monday in May, 1880, Judge Richardson and 
myself and some other members of the bar went out to Rayville, and 
went as far as Gordon's on the engine, and then took a hand-car, and 
then a skiff about three or four miles, and then a hand-car again to 
Rayville. Water had not all gone out of the swamp entirely. The 
water was falling rapidly, though, at that time, and in two or three 
weeks after that I came into Monroe to supreme court, in June. 
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Boeuf river was then navigable. We generally have an overflow 
out there, and Boeuf river usually goes down to low water in May, 
June, or July. I have known the river to be navigable nearly all 
the year. 
I am not able to say whether Boeuf river was navigable 
46 the 15th of June, 80, or not. I only noticed it casually in 

passing on the train. If the timber and all the material were 
ready, and a sufficient number of hands employed, I should think 
that bridge might be built in two weeks cr two days. I heard the 
Era No. 10 at the river in the latter part of October and November, 
80. I know she could not have passed there. 


Recross-examination: 


I have no idea of how many men could be utilized in that work; 
there is a number which, when passed, the rest are in the way, even 
in a law case. 


Pl't'ff offers in evidence: Postal card dated Oct. 5th, addressed to 
Capt. Jas. Hamilton, and signed B. L. Jordan (p. 153); letter dated 
Dec. 6th, 80, addressed to Capt. Jas. Hamilton, signed by H. F. 
Vickers (p. 153); letter dated 14th Dec. 80, addressed to Capt. Jas. 
Hamilton, signed W. H. Duff; letter dated Oak Ridge, Nov. 10th, 
80, add to Capt. Jas. Hamilton, signed J. Wm. Davis, Meyer 

& Baer, and Jno. Jones, J. L. Madison, Leroy E. Lee, J. E. Me- 
47 Gowan, John F. Byrne, G. W. Baird. W. H. Hampton, J. M. 

Sharp, J. Wm. Davis; letter dated Eason’s Ferry, Dec. 13th, 
— to Capt. James Hamilton, signed C. W. Eason 
p. ; 


Plaintiff offers the testimony of H. F. Vickers & C. P. Balfour, 
filed 9th April, 1881, taken by commission. (Pp. 165 et seq.) 
(PI’ff closes.) 


Defendant's Testimony. 


Ben Myrick, duly sworn for defendant, says: 


I reside in the 3rd ward, Richland P'h, near Girard station. I 
am a planter; my farm is located on the bank of Boeuf river, 3 
miles south of the R. R. I have been there since 63. I have been 
acquainted with the Boeuf river country since the latter part of G3. 
It is seven miles by land from where the R. R. crosses Boeuf river 
to Eason’s Ferry ; it is about 15 miles by land the way the road runs 
from where the R. R. crosses Boeuf river to the head of navigation 
on that river; it is at Point Jefferson ; from the point of crossing to 

the mouth of Boeuf river by land, it is about 75 miles. The 
48 mouth of Boeuf river, where it empties into the Ouachita, is 

about 12 miles above Harrisonburg ; don’t know in what par- 
ish; it passes through Morehouse, Richland, Franklin, Caldwell, & 
another parish—Catahoula, I think. From the head of navigation 
to its mouth Boeuf river is a navigable stream 2 or 3 months in the 
year, except when there are overflows. Navigation in Boeuf river 
generally opens in the latter part of December ; it will average tha. 
since I have been there. In 1880 navigation opened earlier; i. 


a 


ee a 
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opened about the Ist of Nov.; it was an extraordinary season ; the 
river came up sooner ; it would come up a few days & then would 
fall again. There was high water in 1880. I think the boats stopped 
running in the latter part of May, 1880; there was no business for 
them. I think there was plenty of water for them to run when they 
stopped doing business that vear, according to my recollection. I dis- 
remember how long after June, 1880, there was water for the boats to 
run; [know when the water went down; it went down very fast 
49 und became very low. The rains commenced in the month of 
August, 1880, and it rained during August, Sept., Oct., Nov., 
Dec., 80, and Jan’y & Feb’y, and continued to rain until the drouth 
set in. I hardly know when it quit. There were continual showers 
during that year. I know the river was past fording during a good 
deal of that time. I do not know that it was navigable all of the 
time. These continued rains had the effect that we could not pick 
the cotton until very late, and the planters were very backward in 
getting out their cotton. By the middle of November, 1880, I had 
not picked more than one-sixth of my own crop of cotton. Ordina- 
rily, I ought to have had picked at least one-half of my crop by that 
time. The reason I could not pick my crop that season was on ac. 
of the incessant rain. The same thing was generally the cause 
throughout the country. I am acquainted with the plantations and 
farms generally through that country. I had personal observation 
of some few of my neighbors, and portions of Morchouse parish, 
through which — on my way from Ashley county, 
50 Arxk., and found the same condition of things. The cotton 
grew very large, and was very late in opening. I think about 
one-sixth of the crop throughout that section of country had been 
picked about that time. The crop had been gathered between show- 
ers and placed in cotton-pens, and could not be moved. I lost all 
my seed because it got hot. I know I lost all my first seed. In 
many instances it could not be hauled out of the field to the gin- 
houses owing to the rains. It was the effect of the showers of rain 
on the cotton and on the fields, causing the roads to be very miry 
and muddy, preventing it from being hauled. The cotton was in 
such condition that it could not be ginned. We had to shake it 
out and dry it the best we could, because there was no sunshine. A 
great deal of cotton was rotten, so that we could not run it through 
the gin. I estimate that I lost about 50 bales cotton of my crop by 
not being picked. I packed one hundred and seventy-two bales 
that vear, and on about one hundred bales of my cotton I realized 
fromm twelve to twenty doll’s per bale; it was such poor stuff. Mine 
was not an exceptional case, in that country it was general. I think 
the Era, No. 10, came up on her first trip that year about the 8th 
or 10th of Nov. 
51 The public roads at that time thoughout that country were 
very bad ; they never were impassable ; we managed to haul 
over them. I have been through the country north of the R. R. to 
the head of navigation of Boeuf river; know the plantations, and 
am well acquainted with it. When the river is navigable any length 
of time the Era No. 10 & other boats make regular trips from the 
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middle of December to the close of the season. We had other boats 
there before the Era No. 10. Delahouseaye had a boat there in 1873, 
several years before the Era No. 10. The shipments of freight con- 
trol the boats, besides the stop of water. Generally boats make ten- 
day trips, but I have known boats to lay over in New Orleans for 
twenty days or a month each way waiting for freight. 

Sufficiency of business is the principal consideration that governs 
boats in their movements. On the Ist trip of the season of the Era 
No. 10 we wanted the boat to lay over, because we were anxious to 
ship cotton, but could not gin it, because we could not get it to the 

gin-house. The same thing was the case on the second trip. 
52 I was on the Era No. 10 when she came up the first time. I 

was on her when she came up the second time. I shipped a 
few bales of cotton on her each time. I disremember whether she 
bad any freight for above the R. R. on her first trip. If any, she 
had very little. The reason was that the merchants and planters of 
Oak Ridge and P’t Jefferson and surrounding country had laid in 
their supplies of bagging and ties in the spring & summer for fear 
of yellow fever, and they were stored at Gerard & Rayville, and there 
was nothing for the Era to bring. I don’t think that Hamilton, 
pl'ff, lost anything by not being able to go above the R. R. in Na- 
vember, because if he had been able to go above there he would 
have been compelled to make the trip, and there was nothing for 
him to bring. On the contrary, I think he made money by not be- 
ing able to go. 

The season of 1879 & 1881 were entirely different from 1880 for 
making and moving cotton. It was as different as black and white. 
There was no comparison between these years. 1879 was u favorable 
year for making & gatering a cotton crop. 1881 was a favorable year 
for gathering, but not a favorable season for making a cotton crop. 

The first bridge across Boeuf river had a draw made in fashion of 
53 — swinging to one side; this was in 1861 or 62. That 

ridge was replaced by a new drawbridge similar to the one 
now across that stream, and this was built during the season of 1862 
or 1863 ; it did not interfere with navigation then. The same false 
work and the same piers were used in the construction of that bridge 
that were used in the construction of the present bridge, and did 
not interfere with navigation then. I passed over the road twice a 
day then, being conductor. The second bridge was burned by the 
Confederate authorities during the war. The bridge that was re- 
placed by the one built in 1880 was built in the winter of 66 or the 
spring of 1867. Iam not certain about the date. It was a draw- 
bridge similar to the one there now. The condition of the old bridge 
showed a slide in the foundation on the east side, and rendered a 
new foundation for the present structure necessary. I have had fre- 
quent opportunities of seeing that bridge almost weekly during the 
past ten years. I passed over it either on foot or in the cars going 

to the east side, our court-house being over there. I thought 
54 it was in a very cranky fix before they put in the new bridge. 

From my knowledge and observation it was highly necessary 
at that time, in 1880, to put in a new bridge for the safety of the 
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trains and passengers. The mails were carried daily each way by 
the R. R. to my certain knowledge. The Government had a mail 
agent on each train. There are no mails carried by the steamer up 
and down Boeuf river that I know of; they have no contracts. Or- 
dinarily, when there is no overflow, there is a passenger train each 
way, one east and the other west, over the road daily. Don’t know 
that any one would go down on a Boeuf river boat unless they were 
compelled to. I don’t know of any comparison between the travel 
by R. R. and by boat on Boeuf river when both routes are open. 

The traffic by steamer is inconsiderable with that by railroad for 
the reason that it is so late when navigation opens that J of all the 
cotton and freights are shipped by R. R. before navigation opens. 
In fact I know that all the early cotton as far as Prairie Merouge & 

Bayou Bartholomew is shipped by R. R. I know where 
55 II. F. Vickers lives. He lives at Alto Richland Ph., about 8 

miles south of Girard. He is a farmer down there. W. II. 
Duff lives at Alto. Berry Duff lives at Alto, I think. Newt. Pitts’ 
farm is on the west bank of Boeuf river, below Red Mouth, about 
18 miles by land below the bridge. 

I know of J. H. Rainbolt. He is a bridge-builder by profession. 
He seems to understand his business well, from the jobs he has 
turned out. I do not know the exact time when he commenced 
work on the bridge, the superstructure being framed at Monroe. I 
think they commenced work under Mr. Rainbolt out-there the lat- 
ter part of July or the first part of August. Boeuf river is usually 
too low for navigation, in my experience, as a general rule, during 
the latter part of July—during August, Sept., Oct., and November, 
and until late in December. — Mr. Rainbolt from time to time 
at work nearly every day. He was at Girard and about the bridge 

because it rained nearly every day. He was retarded in his 
56 work beenuse the water was too hi h for work on his sub- 

structure, preventing him from placing his undersills & 
driving his piling, the water being just too high. Mr. Rainbolt 
himself was in charge of the work. He had a foreman. I do not 
know the exact number of men he had there. He worked as many 
men as could work on the job both night & day & Sunday. There 
was no interruption of the running of trains during the time this 
work was being done. 

The trains could not have been run during the rebuilding of the 
draw without obstructing navigation. Major Green was the engi- 
neer in charge of the road at the time and Preston was roadmaster. 


Cross-examined : 


The trains could have been run by having a locomotive on each 
side of the river and transferring passengers & mail & freight across 
Boeuf river on the superstructure. Fifteen or eighteen men could 
have been used, at most, driving piles. The work was confined to a 
very small space; only a few men could have been engaged at one 
time on the work. The piling or foundation, I suppose, was con- 
fined to twenty-five feet square. The solid foundation was piling, 
capped and mortised. The substructure proper for the foundation 
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was confined within that space. There was other work out- 
57 side of that. The space within which the main work of the 
8 substructure was done was twenty-five feet square, more or 
ess. 

Ido not know how many piles were driven in — — as 1 
have never counted them. Ido not know how many piles can be 
driven in a day, never having been engaged in that work. The 
whole length of the draw, I should guess, is about 180 feet. There 
are abutments on each side of the draw. 

Jam not a mechanic. I am nota railroad bridge builder. 

I think I have seen twenty men there at work at one time. I 
counted that many. I do not know how many were mechanics. I 
suppose they were. I know they worked at night, because I saw 
them go there and saw them there. I think they worked at night 
during the entire time they were at work there. I know they worked 
at night. because I saw them go there every day, and knew generally 
that they were at work. I came here at the instance of def’ts to 
testify in this case. I have paid my own expenses so far. I made 
no contract relative to any expenses. I came over by hand-car & 

skiffs brought over by d'f'ts. I think they commenced work 
58 tue latter part of July or first part of August taking down 

the old 2 & putting down the substructure. The slide 
on the east bank of the river had occurred a year or two before the 
building of the new bridge. The decay of the old bridge had been 
gradual for some time, & it had become necessary to replace the same 
by a new structure. If the work had been commenced in June, and 
the water had been low enough, the work could have been finished in 
time. In 1880 the water commenced to fall the last of May or June. 
I know that more than once in 20 years water has been high in 
Boeuf river in the fall. It happens occasionally, but it is very rare. 
I mean that at first in the fall of 1880 we waited for some time to see 
if it would not stop raining, and finally we made up our minds to 
pick anyhow. A few bolls opened at the bottom as early as usual. 
There was a large crop of cotton made, but it was very trashy. In 
1879 I made 140 bales. In 1880, made 175, and 50 bales I did not 
pick. In 1880 I suppose I shipped 8 or 10 bales by rail. I disre- 
member how — bales. I got all my up freight by rail. I think 

the Era made six or seven hundred dollars by not going above 
59 the R. R.; that she would have sunk; that is my opinion. By 

the 20 or last of December about one-half of the crop of 
cotton had been gathered; by the 20th of Dec. I think it was about 
the last of March, 81, that people got through gathering & ginning 
cotton. The bulk of the crop had not been gathered by December. 
About the middle of Dec’r we were about half done gathering cot- 
ton, taking in the wastage, Ke. The bulk of the cotton that was 
gathered was not shipped by the middle of Dec. About one-half of 
my crop was ginned by the latter part of Dec’r. 

It rained pretty generally from middle of August until the latter 
part of Dec’r. These rains made the roads through the country 
worse for hauling. The ground was mushy & soft. The draw of 
the bridge over Boeuf river, R. R. bridge, is built on the same principal 
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of the bridge at Monroe, & the draw turns up and down the river so 
as to let boats pass. If they had built that draw up and down the 
river it would not have interfered with navigation of the river. 
I knew the Era No. 10 had no contract for carrying the 
60 mails by being familiar with the officers of the boat; by being 
on the boat and hearing it discussed & stated on the boat that 
she was prohibited by law from carrying mails. They refuse to 
carry mail; will not carry a letter. I know they have no contract 
for carrying mails, because they told me on the boat that they did 
not have a contract. The captain so stated. I have no contracts 
under the railroad whatever. I have had none. 


M. N. Cok, sworn for def’t, says: 


I know J. H. Rainbolt; he is an architect, bridge builder, and has 
been road master on the V., S. & P. R. R. My signature as a witness 
to the instrument presented to me is genuine. The signatures of J. 
H. Rainbolt, J. W. Green, andG. A. Preston, as: attesting witnesses, are 
also genuine; they were all made in my presence; that is a con- 
tract with J. H. Rainbolt for the construction of Boeuf river draw- 
bridge ; the paper now presented to me is in my handwriting, and 
is a copy of the original contract which I wrote; also that is a cor- 
rect copy verbatim of the original. The original of that contract 
was executed at the time it bears date. 


Defendant offers in evidence certified copy of the agree- 
61 ment with J. H. Rainbolt, dated May 20th, 1880, and referred 
to in the testimony of M. N. Coe. 


Offers charter of V.,S. & P. R. R. Co., being act No. 228 of the 
acts of 1853, and the organization of the V., S. & P. R. R. Cu., of 
date 2nd Dec., 1879. It is agreed that the pamphlet containing the 
above shall be used without copying them into the transcript. 


E. NK rr ks, duly sworn for defendant, says: 


I live in Girard, Richland P’h, and have been merchandising 
there since 1876, dealing in general plantation stores. I am farming 
on my own account, and do a small advancing business, not exceed- 
ing 12 or 1,500 dollars a year, my principal business being a cash 
business. My farm is about 4} miles from Girard, due north. I 
lived in Girard since I came froin school, in 1872 or 1873. I am 
generally riding over the country a good deal, especially in the fall, 
collecting or buying cotton. I go as far down the river as twenty- 
five miles. I did not farm any in 79 or 80. I farmed in 81, and 
since that time 1 bought the Nelson place. I recollect the season of 

1880; it was raining all the time; the cotton grew very rank, 
62 and was very hard to pick & gin. I had some cotton sold 

for me as low as 3 & 3} cents. Iam satisfied the rainy season 
commenced in August that vear & rained the whole time. We had 
no overflow from the Mississippi. The only overflow we had was 
from these incessant rains. There was an overflow in the spring of 
1880 from the Mississippi river. The effect of the overflow was to 
make the water very high there, & it disappeared the latter part of 
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June. To the best of my recullection, I do not think [it] was suffi- 
cient to stop the trains from running in 1880. The effect of these 
August rains caused Boeuf river to rise. It · is u very unusual thing 
for Boeuf river to rise in the fall until December. 

I know in 1875 we had three overflows, but that is a rare instance. 
This was from the Mississippi overflow. : 

I remember the condition of the bridge before Mr. Rainbolt went 
to work on it. 

I had heard several speak of it as being very shakey. 

I have stood on the turn-tabie myself when the train passed 

63 over it, & the whole bridge shook. I know Mr. Rainbolt. I 

became acquainted when he was road master previous to Mr. 

Preston. He was a contractor and railroad man generally. He 

was an energetic man. I think he commenced work on the bridge 
between the 5th and 10th of July, 1880. 

He had a very good force. They were mechanics. He boarded 
at Mr. Guthrie’s awhile, and afterwards at Mr. Jim Kelly's. Kel- 
ly’s is a quarter — from the bridge, & Guthrie is right on the bank 
of the river. Mr. Rainbolt worked all the time until he finished 
the job. The overflow retarded the work. I was living at that time 
about a quarter — from the river bank. I asked Mr. Rainbolt every 
day how the work was progressing, & had to go to the work to ask 
him, as I did not get up soon enough to see him before he went to 
the work. Mr. Rainbolt made an effort to use the original piling in 
the prosecution of his work by putting new caps on the piling. He 
intended putting bends on these caps on the old piling for the pur- 

pose of supporting, but the water rising over the caps pre- 
64 vented him from doing this, and he was compelled to drive 

new piling across the river on which to rest the draw. Around 
the turn-table in the center he had to put a dam in order to work 
under the turn-table to put in new bendsthere. Before he completed 
it the water rose over the dam, & he had to drive new piling for the 
turn-table. The water made the work he had already done useless, 
because it rose over it. It was some time, perhaps a month or more, 
that was consumed in work that was rendered useless by the water. 
The water rose once over his work, & then went down again. While 
the water was up he drove the piling. This must have been a month 
before the 1st of November. 

Mr. Rainbolt has Mr. Easton working for him besides his own 
force. Mr. Easton’s force worked at night, while Mr. Rainbolt worked 
in the day. Mr. Easton’s force varied—sometimes as many as nine 
men, sometimes only six. Easton was employed by the V., S. & P. 
R. R. He had a floating bridge gang. Mr. Easton was employed 
by the V., S. & P. R. R. I traded for several of his time checks on 

the R. R., which I collected. Mr. Rainbolt's force worked in 
65 the day time; Mr. Easton’s at night. They worked Sundays 
ä and every day. The river was high enough on the 4th of 
November for a boat to pass through the bridge. Mr. Hamilton 
was telegraphed to by me of the condition of the river. I kept him 
posted continually. He knew of the obstruction at that time. It 
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was at the request of Mr. Hamilton that I kept him posted as to the 
condition of the river & of the obstructions. 

I do not know that he knew anything about the obstructions 
across the river before the 4th November. I telegraphed him that 
on the 4th Nov. there was water enough for u boat. The Era No. 
10 came up there the first time on the 9th of Nov. I went on board. 
She had some Girard freight; very little. If she had any freight for 
above I did not see it; she did not put it out. On the 9th of No- 
vember there was very little cotton above the bridge for shipment. 
Mr. Hamilton came back again on the 19th or 20th of Nov. with his 
boat. He laid overthere. Hereturned again on the 23rd Dec. He 
laid over one trip on ac. of not being able to get through the bridge. 

On the 13th of Dec., 1880, I telegraphed him that there was 

66 only 3 feet on the on the guage, which was not sufficient water. 

On the first of December there was not sufficient water for 

him to get through. He was at the bridge on the 19th of Novem- 

ber, and it took him five days to go down, and would have taken 

him five days to come back. From the 29th of November to the 

23rd of Dec. there was not sufficient water to have taken him to P’t 
Jefferson if he had come. | 

I telegraphed Mr. Hamilton on the 13th that the bridge would be 
completed on the 20th. I again telegraphed him on the 16th, and 
telegraphed him on the 18th that the bridge was ready and six 
inches of water on Well’s guage. athe 

I know the condition of the crops was very backward that year 
prior to the first of Dec. There had not been three weeks of 
good weather at the outside the whole fall. By the 19th of Novem- 
ber that fall not one-tenth of the crop had been gathered. 

It is seven miles exactly from Eason’s Ferry to the R. R. crossing 
by land. There is no cotton made on this side of Boeuf river that 

is shipped at Rayville. The cotton from this side of the river 

67 is shipped at Girard. The cotton that is made on the cast 

* — of Boeuf river when shipped by rail is shipped from 
ay ville. 

in the winter of 1880 the steamboat Earle came up Boeuf river. 
She came along the latter part of December, I know, because she 
went above the bridge; it may have been the 1st of January. I was 
on board of the Earle. She brought up no freight for above the 
bridge, that I know of; she brought no freight for Girard. I was 
the only one that shipped on her from above the bridge. She got 
but one bale of cotton from above the bridge, and I shipped that 
myself. She did not return to the trade. There was no other boat 
come in that year tut the Earle outside of the Era. I know noth- 
ing of any letter written to Capt. Hamilton from there. I ship 
cotton and freight on the Era; the freight is about the same as on 
the railroad. The Era only runs in the river when it pays. When 
there is no business she does not come up. She lays over until she 
gets a trip. 
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Cross-examined : 


The Era has been running in the Boeuf river trade since 
68 1874, to my knowledge. hen Boeuf. river is navigable 
she runs in that trade exclusively. When she has busines: 
she runs lar; when she has no business she sometimes lays over 
in New Orleans for a week. She makes ten-day trips when she has 
business ; when she has no business she does not make them. The 
rincipal up freights in that section of country are — up in 
ovember and December. I went upon the Eurle at the bridge 
thinking I would buy some cotton above; I bought that one bale 
of cotton and could get no other, and got off at the bridge. I do 
not know why the Earle came up the river; I suppose she came up 
after business of course. I do not not know whether it is usual for 
a boat to come up Boeuf river on a venture without some up 
freight. I do not know that it is unusual for a boat to come up 
Boeuf river without freight. I receive all my freight by rail because 
I buy all my good- in St. Louis. The Era No. 10 cannot bring it 
to me. I could not say positively that I received no freight from 
New Orleans during Nov. & Dec. by rail. I buy all my sugar, 
coffee, molasses, & candies in N. O., and may have rec'd some 
69 goods by rail during Nov. & Dec. I recollect that I did buy 
some in New Orleans at thattime. I could not not tell how 
ee into Arkansas Boeuf river runs. It runs into Arkansas. No 
t ever goes farther than P't Jefferson because there is no business. 
I only know of one instance where a boat went two miles above P't 
Jefferson to a man named C. W. Bakely after some cotton. There 
is no business above there; the country isall a swamp on both sides 
of the river. I have been about ten or twelve miles above P't Jeffer- 
son on Boeuf river. I have been all over that country. Boeuf 
river is not as large above there as it is at P't Jeiferson. At P’t Jef- 
ferson Boeuf river is as large as it is anywhere, because the lake 
heads right there. I can’t say Boeuf river is as wide above there as 
it is below P’t Jefferson. I have only been up there during extreme 
low-water hunting. I shipped cotton by the railroad between 9th 
November & 20th of Dec. I also shipped cotton from below the 
bridge by the boat; I could not tell how much cotton by the R. R. 
during that time, because I do not know; if I had my cotton 
70 book I could tell; it would be a it would be a hard matter for 
me to approximate it. 1 shipped something over one hun- 
dred bales that year; of that the largest portion was shipped from 
Girard by R. R. I shipped very little cotton between the 9th Nov. 
and 20th Dec.; I could not tell how much. I do not know how 
many bales of cotton I bought between 9th Nov. & 20 Dec. By the 
20th Dec. about one-sixth of the crop of cotton had been gathered. 
It commenced raining in Aenean continued raining during tlie 
whole full; sometimes there were light showers, sometimes heavy 
rains, sometimes only heavy fogs. That kind of weather continued 
. during November & until after the 1st of January. There was some 
fair weather during Dec. During the whole fall we had about three 
weeks of good weather altogether; not consecutively, but during the 
entire fall. We had no pretty weather that fall at all. : 
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I telegraphed Mr. Hamilton first on the 4th of November. I 
could not tell exactly the next date I telegraphed him, but I kept 
him posted. I telegraphed him every day. 
71 Mr. Rainbolt put sills on the old piles, and the water rose 
over them, and he had to put new piles in the river. There 
were about three sills. The first work was no use, because the water 
got over them. I further stated that he built a dam around the old 
piles at the turn-table to enable him to use them, but the water rose 
over the dam, and he was not able to do so. I suppose the sills 
were twenty feet long. 

The work I speak of was all in the middle of the river. This was 
all the work that was done in the middle of the river. Ruinbolt's 
force varied. His regular force was from six to nine. When he 
had heavy timbers to lift he got the section hands to help him. Mr. 
Easton had the same number of hands as Mr. Rainbolt. Easton’s 
furce worked at night alone until the bridge was completed. They 
worked over a month. I would judge the- commenced about the 
first of October and worked until the 20th December, when the 
bridge was completed. I knew they worked at night, because I saw 
them there. I did not see them there every night, but I saw the 
lanterns go down to the work every night and come back every 

morning & that was all the use they had for them there. I saw 
72 them at work at night at different times. Mr. Rainbolt com- 

menced work at the river between the 5th & 20th of July. 
The water rose in Boeuf river so as to interfere with his work the 
latter part of August. 

It did not continue high all the time. It varied. Sometimes it 
was higher and sometimes lower. It is a very seldom occurrence 
for Boeuf river to be navigable in November. It occurred in 1875, 
and I don’t know when it occurred before or since in November. 
In 1875 we had three overflows. My presence in this town is to tes- 
tify in this case. I came part of the way by hand-car & part by 
boat. The railroad brought me. I came from Girard. I tele- 
graphed Mr. Hamilton on the 13th Dec. that there were 3 feet water 
on Well’s guage and that the bridge would be ready on the 20th. I 
suppose about the Ist of December, after the 19th of November, the 
water became too low for navigation. It did not continue too low 
any great while, because I telegraphed him on the 13th that there 
was 3 feet on Well’s guage. I suppose it did not continue too low 
four, five, or six days. 


73 G. W. Wniunr, being duly sworn, says: 


I live in Monroe now, when Iam at home. In 1880 I lived 
in Rayville. At that time I was part of the time d’y sheriff. The 
latter part of the time I was freight & ticket agent for the R. R. I had 
charge of the books of the company. I received & shipped the cotton 
& received and delivered the return freight rec'd by the R. R. I have 
tho means of knowing what were the — and shipments of cot- 
ton during during the months of November & Dec., 1880, at that 
agency. The books show them. The- also show the um't of freight 
during the months of Nov. & Dec., 1880. There were rec'd for 
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shipment by the R. R. at Rayville between 7 and 800 bales. 
That number covers cutton shipped to all points, Vicksburg & New 
Orleans. The am’t of return freights from all points during those 
two months were $1081; of that freight $303 came from N. O.; of 
the cotton, about 700 bales were shipped to N. O. I know nearly 
everbody in the p’h, and have a very general acquaintance of the 
country. Of the 700 bales shipped to N. O. about one-seventh was 
rec’d from above the R. R. and the balance from below Ray- 
74 ville, is about 23 miles from Boeuf river. I could: not tell 
what proportion of the 100 bales from above the R. R. was 
shipped between 10th Nov. and 20th Dec. I presume, though, about 
half of it. I know a great many of the shippers and the localities 
where the cotton came from. Most of it was shipped by merchants 
at Rayville, who bought it there. Of that cotton not more than 
about 30 bales would have been shipped by river. Of the return 
freight, I don’t think the receipts from above the R. R. would have 
amounted to ($40) forty dollars for the two months. In 1878, during 
the same two months, there were shipped 884 bales from that sta- 
tion. The freight receipts for the corresponding period in 1878 were 
$1,700.69; of that amount, $739.87 was from New O. In 1879, 
during the same period, there were shipped 1,898 bales from that 
station. Return freights in 1879 amount to $1,882.42 during these two 
months. Of this there were $742.93 from N. O. 1879 was a great 
deal more favorable season than 1880. We had better weather for 
gathering and preparing crop for market. The fall of 1880 was 
very wet. It retarded greatly the gathering and preparing the crop 
for market & shortened the crop. It made the road very bad 
75 and made the hauling quite difficult. By the 19th of Nov., 
1880, about one-fourth of the cotton crop around Rayville 
was ready for market. : 


Cross-examined : 


By the 20th of December about one-half of the cotton crop around 
Rayville was ready for market. These are mere approximations. I 
could not be positive. In Nov. & Dee. I was in Rayville as freight 
and ticket agent in def 't's company. My duties necessarily kept me 
confined to my office. I did not go out into the country after the 
Sth of Nov., when I took charge of the agency. The roads were not 
impassable; people came and went. There was very little hauling 
done in town. I have been in Richland p’h since 1874. I have 
been upon the west side of Boeuf river as high as Lake Lafourche, 
& on the east side about 10 miles above Rayville. 


Tuomas Jones, duly sworn for def’t, says: 


I live in Riehland p’h, about 5 miles above Girard; have lived 
there for 37 years; am a farmer & merchant. I live on the west 
side of Boeuf river. I am pretty well acquainted with that section 

of country. I know every farm from the railroad for some 
76 distance up the river. From Girard to Pt. Jefferson, by the 
road, it is fifteen miles. I have been on Boeuf river above 
Pt. Jefferson, but not often. I have crossed it two or three times 
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above Pt. Jefferson. The country on Boeuf river, above Pt. Jeſſer- 
son, cultivated only in small, little places; there is very little high 
land—small, little ridges—on Boeuf river above Pt. Jefferson. Pt. 
Jefferson is the head of navigation on Boeuf river proper. Eason’s 
Ferry is about six miles from Pt. Jefferson by land. Eason’s Ferry 
ison Lake Lafourche. A steamboat going to Eason’s Ferry would 
fo up Boeuf river to Pt. Jefferson, thence through a cut into the lake. 
he general course of Boeuf river is rather southwesterly ; the course 
of the cut-off to Lake Lafourche is in a westerly direction. Eason’s 
Ferry is about 8 miles by land from Girard. I recollect the season 
of 1880—the summer & fall. We had rains more or less pretty much 
all the time from the last of July all the summer & fall. It rained 
almost all the time. 1 think the rain set in about the last of 
July. We had an overflow that spring from the Mississippi 
river. It went off of most of the cultivated land, about 
77 the Ist of June. The rains were very damaging to the cotton 
crop—it retarded the opening of the cotton. It was a late 
season for the cotton crop. The rain prevented me from gathering 
my crop—anything—as early as usual. On the 9th of Nov. of that 
year I had about half of my cotton crop ready-for market. My 
recollection is that I shipped but very little cotton from the 9th of 
Nov. to the Ist of Jan’y. When I ship my cotton by raid I ship from 
Girard Station mostly. I don’t think I shipped any cotton by rail 
prior to the Ist of Janvary. I might have shipped some; do not 
recollect. I have no recollection of making any effort to haul any 
cotton to Girard. I made a great many efforts to get my cotton from 
the field to the gin. I think I had about half of my crop ready for 
market by 9th of Nuvember; may be not 30 much; the result of my 
efforts to get my cotton from the field to the gin-house was that I 
t about two bales there by that one effort by taking very small 
oads. The reason I could not get it there the ground was so rotten 
I could not get it there. A great deal of the cotton that I 
78 gnthered looked like it was heating, and would rot in the pens. 
I had difficulty in getting it ginned, being brought on by 
being gathered in wet weather. It required a good deal of stirring 
and fixing to get it into a condition to gin. In October there were 
some two weeks that were very good cotton picking weather. There 
never was more than a day or so at the time of good cotton-picking 
weather; it was then very wet under foot. I had abundance of labor, 
especially cotton pickers. I have that in my bargain that all hands 
must pick cotton in picking time. In proportion to the land I cul- 
tivate I think I have a greater abundance of labor than any other 
lanter in that neighborhood, especially cotton pickers—little fel- 
— I took advantage of the two good weeks in October. I set 
everything to picking & stayed right with them, & picked about 7 
bales a day. There were some fair days overhead once in a while 
that a person could have done some good picking if it had not been 
so wet. 
It was after the good spell of weather that I had so much diffi- 
culty in getting my cotton to the gin. 
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79 The condition of the roads and fields gut worse and worse 

all the time during that season after that 1 spell of 
weather. If I shipped any cotton by rail it was very little. I held 
it until the boat came along in January or February. I shipped it 
by Era 10. I don’t think there was but one bale of cotton shipped 
from above the bridge by any other boat that season. That was by 
the Earle. I donot remember what time that was. Cotton by the 
Earle was the same as by the other boat. The Earle did not bring 
up freight of — consequence far above the R. R. I had a good 
chance to know how the weather affected planters that fall. 1 mer- 
chandise- in Girard and Rayville and rove- about a great deal and 
saw a majority of the places. There was hardly a week that I was 
not at every gin on both sides of Boeuf river from the R. R. to Pt. 
Jefferson. In a great many fields you could hardly miss what they 
had gathered. They had gathered very little. On the Ist of Dee. 
there was not much over a third of any of the cotton crop. taking 
the country over, gathered. Very little of the crop that had been 
gathered had been ginned. 

Mr. Balfour, my neighbor, ships some of his cotton by 
80 runil & some by boat. He is on the west side of the river. 

When he ships by rail he hauls to Girard usually. Girard 
is his main shipping point by rail. 

I have seen him haul some, very little, cotton to Rayville. The 
road from Balfour’s to Girard passes by my place. There is no 
other road from Balfour’s to Girard. I don’t think he could get to 
Girard any other way by wagon. I was riding about a greal deal 
of my time. If he had hauled 30 or 40 or 50 bales of cotton to 
Girard I would have been very apt to have seen someof it passing by 
my house. I do not remember seeing any of it pass by my house. 1 
was not much at home at that time, and was up and down the road 
all the time. 

There was very little cotton hauled to Girard by any one during 
Nov. & Dec., 1880. I do not know of but very little cotton in all 
that section hauled to Girard during Nov. & Dec., 1880. There. may 
have been ten or fifteen bales hauled there. Dr. Ryan hauled right 
smart cotton to Girard, but then he usually hauls to Girard ; he lives 

right close there. After Nov., 1880, most of the cotton went 
81 by boat. I don't remember any cotton out of that section 
that was not shipped by boat. 

I may have shipped a little myself, as I stated à while ago. We 
got supplies in small quantities pretty much all the time, but we 
usually begin to receive them in large quantities by the 1st of 
March. Toa great extent we lay in a supply for 3 or 4 months in 
the spring. A great many of the merchants provide themselves 
with their bagging and ties in the spring. Farmers usually get a 
small supply of bagging & ties in the spring. This is for the 
comming crop. There was very little freight coming into the coun- 
try above the R. R. in Nov. & Dec., 1880. There was right smart 
cotton ready for shipment above the bridge in November. I know 
I had 30 or 40 bales; nearly all of it afterwards was shipped by 
boat. 1 do not think from the bridge to P't Jefferson she lost 50 
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bales during that time; but Iam unable to state what was at Eason’s 
Ferry, as I was at every gin time and again. I do not think there 
were more than 50 bales shipped by R. R. during that time from 
the R. R. to P’t Jefferson. 
My recollection is that I did not ship any cotton by the R. 

82 R. that I might have shipped by the boat. I might have 

shipped a few bales. I do not think it was possible for the 
pl'ff to have been damaged $3,000 by failure to make the tri 
above the bridge during that time. Knowing the condition of the 
country, the quantity of cotton ready for shipment, and the up 
freight, he was damaged any am’t as far as P't Jefferson; as far as 
Eason’s Ferry is concerned I do not know. 

I recollect when the Era came to the bridge the first time. It is 
very seldom that Boeuf river is navigable at that time of year. In 
1865 Boeuf river was navigable at that season of the year from 
rains; navigation is very uncertain. My recollection is that when 
the draw was open the first time the boat could not pass through, 
the river not being in a navigable state. I do not remember how 
long before the bridge was open the river was not navigable. I 
know there were different times after the river first opened that the 
river went down and was not navigable; it fluctuated. I forded 
the river several times after that at different places between the 

time the bout first came up and the opening of the draw. 
83 I have known a boat to go to P’t Jefferson and be glad to get 
out light when the river was fordable at Girard. 

Ido not know anything of any movement of Mr. Hamilton to 
have certain letters written to him, signed by different parties at 
Oak Ridge, urging him to remove the obstructions. I do not know 
of any loss of popularity by Capt. Hamilton for his failure to remove 
the obstructions. The opposition boat mentioned did not get pat- 
ronage sufficient to injure Hamilton’s business. I think he only 
made two trips—one only above the bridge. 


Cross-examined : 


I see on the map that Beeuf river goes into Arkansas. I have 
not been up as far as Arkansas. I have been up Boeuf river as far 
30 or 40 miles above P't Jefferson. At the highest ferry I crossed 
at it is a great deal smaller than below. Jn high water, if there was 
nothing else to prevent it, small boats might go up as high as where 

I crossed it. I know of nothing else to prevent it. There 
84 was a very small ridge, about 15 acres, where there was a 

farm, and about a mile from the ferry that I crossed. I have 
heard of one boat going beyond It Jefferson; they have to turn at 
P’t Jefferson to go to Eason’s Ferry. Eason’s Ferry is the ship- 
ying point for Oak Ridge, Prairic Jefferson, Gum Ridge, and a 
— scope of rich country. It is not the principal shipping point 
for Prairie Merrouge, but very little freight for Prairie Merrouge is 
shipped from there. It is the shipping point of a rich scope of 
country. Oak Ridge is a town. I think there are five or six stores 
there ; a large 6 of large plantations in the neighborhood. 1 
do not know how much cotton is shipped at Eason’s Ferry. Usually 
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a great deal of the cotton from there is shipped by rail before we 
have water. It is a hard thing to approximate how much cotton 
would be shipped from there. If all the cotton in that section of 
country was hauled to Eason’s Ferry there would be as much as 
five thousand bales, I should think. I reckon there would be even 
more. Sometimes a portion of that cotton is hauled to Monroe; 

some years a good deal; when Boeuf river is navigable mer- 
85 chants at Oak Ridge and planters in that section of country 

mentioned above get their freight at Eason’s Ferry. There 
are some pretty large merchants at Oak Ridge. 

I do not know how much cotton there was at Oak Ridge, or in 
the country about Eason’s Ferry, at the time the river was navigable 
in Nov. I did not get but very few bales ready for market between 
th Nov. & 20 Dec. I got, perhaps, one-sixth more of my crop 
gathered in that time. In 1880 J gathered 207 bales. In 1879, to 
the best of my recollection, I made 204 bales. It was some time be- 
tween the Ist and 20th Nov. that I was stalled trying to haul the 
cotton from the field to the gin. The road kept getting worse all the 
time from that time on. I did not get a good deal of my cotton to 
the gin till March. I tried repeatedly ; could not make no out at 
it; Just staved my teams up. I was not holding my cotton for better 
prices. I was anxious to get it off. It was owing to thervads being 
so bad that I could not get it off. I never saw any difference in the 
price of freight on cotton, between good and bad cotton, & I know 
very little about how much cotton is shipped from Girard down 

Boeuf river. There are about fifteen hundred bales of cotton 
86 shipped from about Rayville & Girard, on Boeuf river, above 

to P’t Jefferson. I know Mr. Balfour. He lives above me on 
Boeuf river, about 3 miles. He is a farmer anda merchant. He 
merchandises at Rayville. He stands as well as anybody in tlie 
community. He seems to be an intelligent man. I know Mr. 
Vickirs. He lives at Alto. I know he is a farmer. He has been 
a merchant. He stands very well. I know Mr. J. Wm. Davis; he 
is a large merchant, doinga pretty considerable business. Hestands - 
very well. I know Meyer and Baer; they are merchants at Oak 
Ridge, & stand very well. I know John Jones; he has a farm, and 
boards the clerks at Oak Ridge. He stands very well. Leroy Lee 
was a merchant at Ouk Ridge in 1880. He stands very well. J. E. 
McGowan has a small, little farm and clerks at Oak Ridge. He 
stands very well. E. W. Baird is a practising physician at Oak 
Ridge. He has a small place there; generally rents it out. He was 
merchandising in 1880. He stands very well. W. H. Handlin 

was clerking in Dr. Baird’s store in 1880; stands very 
87 well. J. M. sharp is a planter four miles from Oak Ridge 

Prairie, Jefferson; stands very well. 

I know two W. J. Jorduins. He is a physician and a large 
planter. He lives above me, on the east side of Boeuf river, about 
4 miles. He stands very well. 

Dr. Ryan in 1880 lived about 1 mile from Boeuf river. His 
—— extended to the river. He lived 2} miles from Girard. 

erchants usually renew their sto¢k in the fall. Usually they lay 
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in more stock early in the fall than at any other time. Most of the 
merchants brought up very large stocks early in the fall of 1880. 
I do not know of my own knowledge what the expenses of a steam- 
boat are. I really don’t know how many trips the Era usually 
makes during the season. Some seasons she makes more than others. 
I have seen the Era make 10-day trips one year, but usually about 
15-day trips. The reason for the Era making the 10-day trip was 
because another boat came in and made 10-day trips, so he made 
10-day trips also. I know the river to have been up in 1854 within 
ten inches of high-water mark in September. There was no 
88 boat, because there was nothing for a boat to do. I have 
seen the river navigable a few other times early in the fall. 
In 1875 and 1880 it was. Ido not remember any other time; it 
may have been. I do not recollect that the river was navigable 
from rain-water in 1867. I would not say it was not. Bocuf river 
is usually navigable three months—during Jan’y, February, & 
March ; seldom that it is not navigable those three months. In 
the spring of 1880—it must have been the first of July that it 
ceased to be navigable. I know I finished planting cotton on my 
lowest land about the 9th of June, and the river at that time had 
not fallen more than 4 or 5 feet. It would hardly have fallen fif- 
teen or twenty feet in less time than between the 9th of June or 
last of July, or it would have fallen faster than ever before. There 
was an obstruction to the navigation in 1880. The obstructions 
consisted of piling driven into the channel of the stream not far 
from the centre. I know there was a great portion of the channel 
that there was piling across sufficient to keep a boat from pass- 
ing. They were driven about 15 or 20 feet. 
They commenced work on the bridge in July, after the 
89 water had fallen. The obstruction to navigation remained 
until a few days before Christmas, when the draw was first 
open. I don’t know when the obstruction to navigation was first 
put there. Navigation was obstructed from the 9th Novem. to the 
time the — was opened, and had been obstructed some time before 
the 9th of — 2 3 
Mr. Rainbolt was the contractor building the bridge. I think he 
had from 15 to 20 hands. I counted them repeatedly. Some of 
them were mechanics. I don't know how many. Nearly all of 
them were white men. Eastman did not go to work for some time 
until after Rainbolt had gone to work. I do not know how long 
Eastman worked with him. I saw them building the draw of the 
bridge at Monroe. It was built up & down the river. If the draw 
at Boeuff river had been built up and down the river it would not 
have obstructed navigation. There was nothing that I see that 
brevented the draw from being built up E down the river. 
90 rhe reason of the delay was because the water got over some 
of their work while they were building the bridge. In the 
first place they were trying to build on some old piles, and before 
they got through with that work the water got over them. I don’t 
think they stopped entirely waiting for the water to fall. I 
passed there not — afterwards and they were driving new piles. 
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I do not know whether they — to wait for the new piles There 
were a great many timbers there. They drove the new piles while 
the water was up. I do not know whether the water ‘came up and 
interfered with the work. They continned driving the piles & con- 
structing the substructure, notwithstanding the fact that the water 
was up. They were at work always when I passed there, whether 
the water was up or whether the water was down. I can’t remem- 
ber when the water came up and interfered with the work. There 
was so many times that the water was up and down that season 
that I cannot remember the exact time. After the water rose that 
interfered with the work. I donot remember whether the water 
ever fell again below that. I hardly think it did. 


Redirect. 


I do not know of but one instance of any bout going above P’t 
Jefferson, except to a gin about i of a mile above. Boats 
91 never navigate it above P’t Jefferson. 


G. S. Boro, duiy sworn, says: 


I reside at Girard. I was living there in 1880. I was railroad 
agent at that time at Girard. The construction of the false work 
was commenced in the early part of July. The river was not navi- 
gable at that time. It had been navigable about two weeks before 
work was commenced. I have lived at Girard eleven years. Boeuf 
river is usually navigable from the Ist of Dec. till the spring over- 
flows subside, which is usually in May or June. It is a very un- 
usual occurrence for Boeuf river to be navigable as early as the 8th 
or 10th of November. I could not state exactly how many men 
were employed. There were from 20 to 25 men kept at work by 
the contractor and by the railroad. When the work first commenced 
the contractor worked day labor, but in Nov. the railroad put on a 
night force which was kept up until the obstruction was removed. I 
know the incessant rains & the rising of the river retarded the com- 
pletion of the work and the cold weather. 

A good many of the hands left, having to work in the water 

92 during the cold weather. The first work they put in was to 
ge ar the track while the trains passed over, the removal 

of the old bridge, and putting in a new foundation the water rose 
over it. It was all abandoned and piling driven for the new, struc- 
ture. It had become useless by the water rising over it. It was 
not practicable and impossible to have trains running with putting 
supports under the track when it was cut loose from the old draw. 
I was at Girard when the Era No. 10 made her first trip in Novem- 
ber, 1880. The river had been navigable then five days. For 
several weeks previous to that the river had been considered at low 
water. It remained at a navigable stage from Nov. 5th to the 18th 
of Dec., 1880. The Era No. 10 made three trips from the 5th of 
Nov. to the opening of the draw; two trips she had navigation 
above the bridge and on trip, the last, she had not. The last trip 
I opened the bridge for her, but she could not go through. The 
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water was not high enough between her second and third trips for 
the Era to have made another trip during that time. 
She could not have reached the bridge. The Era was pre- 
93 vented the two first trips from going above the bridge by the 
obstructions placed there by the R. R. Co. There was no 
water for her to have gone above the bridge the other trips. I knew 
the stage of water in Boeuf river by a steamboat gauge there. It 
was put there for them to know when there was water & how 
much water. I know pl'ff was informed early in Nov. of the 
condition of things there and of the obstructions. He was in- 
formed of this before he left N. O. I know he was informed, be- 
cause I sent him a telegram to that effect. The telegram was of my 
own accord. He told me he received it. I have been depot agent 
at Girard 11 years. I receive the cotton & deliver the return freight. 
No one else has anything to do with this. During Nov. & Dec., 
1880, there were received for shipment over the road 1,001 bales at 
Girard. During Nov. and Dec., 1879, there were 3,165 bales for 
shipment. In November and Dec., 1880, New Orleans freight, 
amounting to $575.36, was received at Girard. In Nov. & Dec., 
1879, N. O. freight, amounting to $938.79, was rec'd at Girard. Of 
the cotton rec’d in Nov. & Dec., 1880, 566. bales were ree’d 
94 from the country above the R. R. I know alt the shippers. Of 
this cotton 475 bales came from above Lafourche Lake, Eason’s 
Ferry. The balance was from between the R. R. and Eason’s Ferry. 
I suppose about I of the return freight for 1880 were for customers 
above the railroad. All of it was for customers above Euson's 
Ferry, because it was for Oak Ridge, & that is beyond Lafourche. 
Return freights during Nov. & Dec., 1879, were in the same propor- 
tion; about j were for above the road. In Nov., 1880, 448 bales of 
cotton were shipped from Girard; about J of this was from above 
the R. R. 740 bales of cotton were received between the first week 
of Nov. & 20th Dec. There were 475 from above the lake. In 1879 
about ? of the cotton was from above the road. 


Cross-examined : 


I am now in the employment of the company. I am in charge of 
the bridge for the purpose of opening the draw. [ain living now at 
Girard, and have charge of the office. I came here to testify in this 
ease. [came here on the 11th. They commenced work in Boeuf 
river in July. I cannot state the exact date. It was in the early 
part of July. | 

Boeuf river was low at that time. It had been not navig- 

95 able then three weeks or a month. Boeuf river had not been 

navigable, to my knowledge, in Nov. before. I was in Girard 

in 1875. I don't think Boeuf river was navigable in Nov., 1875. J 
was in Girard in 67. It was not navigable in Nov. of that year. 

In my recollection, 80 is the only year when Boeuf river was 
navigable so early. It has not been navigable so early before, I am 
certain of it. When Mr. Rainbolt commenced in July he had from 
12 to 15 men at work. Of these I could not state how many were 
mechanics; they were all white men. I could not state that they 
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were not all mechanics, because I do not know. There were that 
number of men at work there until the middle of October, when the 
force was doubled. The R. R. sent the additional force there under 
Mr. Easton, which worked till the 20th or 23rd of Dec. The force 
under Easton worked at night, except when it was too cold. 

Easton's force did not work in the day-time. 

I saw Easton’s force at work at night. 

They worked from 8 p. m. to 4 a.m. They worked from 
96 the Ist November to 23rd Dec. This force was not taken off 
until the work was finished. Euston's force assisted in re- 
moving the old bridge and building the new one. They were work- 
ing on the bridge entirely across the.river. The construction of the 
work necessitated new foundation entirely. The old foundation had 
to be removed, and a new put in, and from incessant rains and the 
rise in the river retarded the work. 

The water rising over the foundation of the bridge, which was 
right in the centre of the river. The water was away from the foun- 
dation of the bridge. It was not dry; but there had been a little 
levee thrown around it to turn the water. The little levee was about 
two feet high. They could have done it in a day ora day and a 
half. The other work they were doing was removing the old foun- 
dations. They old foundation consisted of bed-sills placed in the 
bed of the river, which had become rotten, & unsafe, & had to be 
replaced by new ones. 

I suppose there was a dozen, maybe of the old sills. I could not 
say how long it would take 12 or 15 men to remove a dozen old sills. 

The foundation occupied a space the size of this court-room. . 

97 In all there were about 120 or 130 pieces of square timber 

to be moved. On top of the sills there were three or four 

bends on top of these caps, and on tops of the caps pieces of timber 
12 inches square. 

The high water on the river did not interfere with the work till 
the middle of October, but the continuous rains interfered with the 
work. The high water interfered with the work by getting over the 
foundation that the R. R. had placed in the river to build the bridge 
on. When that occurred they abandoned that work and made a 
new foundation by driving piles. They went right on while the 
water was up. As soon as they abandoned the idea of using the old 
foundation they commenced driving the piles. The only work dane 
on the bridge besides work on the draw was repairing the abuttments 
and building the false work for the trains to run on while the bridge 
was being built. This false work consisted of a R. R. bend, put under 
the old track to enable trains to run. : 

_ It was during the latter part of the work, in the early part of Dec., 
that hands left on account of having to work in the cold. I 

98 do not suppose the number of hands was lessened, as he was 
always replacing them by others. It was impossible to ope- 

rate the R. R. without the construction being put there. If they 
had had a train on each side of the river it would not have been a 
R. R., because they would have had to put a boat in the river to 
transfer passengers and freights. You cannot go from here to N. O. 
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via Delta by all rail. The R. R. could have been opened by havin 
a train on each side of the river. If Boeuf river bridge was sud- 
denly burned or blown down the R. R. would be operated by put- 
ting a transfer in there. I know that such things are done. 

The river could — navigable from Sth of Nov. to the 18th Dee. 
The boat arrived on her third trip on the 25rd Dec. It was only on 
the 18th that the river ceased to be navigable. I informed pl'titf 
on the 4th Nov. of the obstruction by telegram. I sent hima night 
message. We were in conversation when he came to the bridge. 
He then told me that he had ree’d my dispatch. 

He answered my dispatch. 

I think he left New Orleans on the 6th. He told me in 
99 that conversation at the bridge that he had advertised to 
leave, and that my message was too late. 

I either wrote or telegraphed to pl’ffs that the bridge would be 
ready by the 10th or 15th Nov., because he was there on the 15th 
himself. I may have written or telegraphed to him that the bridge 
would be ready on the 20th Dec., but Ido not think so. I may 
have done so. I wrote to him that 1 would telegraph him six days 
before the bridge was ready, so that he could let the people at Oak 
Ridge & above know when he would be there. I got Mr. Nettles 
to do it. Mr. Nettles telegraphed him from the 13th «to the 18th 
Dec. that the bridge — be ready, & gave him the stages of the 
water. The rates for shipping cotton from Rayville & Girard are 
$2.50 per bale; by boat, 51.50. I never get any freights individu- 
ally myself. I generally buy & sell myself right at home. Navi- 
gation opened in 1879, in the latter part of Dec. 

The summer and fall of 1879 was, I think, very dry and pleasant 

weather, and no preventative of gathering the crop. 
100 After the 23rd of Dec., 1879, the shipments of cotton from 
Girard averaged from 60 to 100 bales a day until the boat 
came up—till the middle of January. 

The river was low, & the R. R. was getting all the cotton. Be- 
fore the 23rd of Dec., 79, half of the crop of cotton had been 
shipped from Girard. My statement shows this, because I shipped 
that year 5 or 600 bales. After the boat commenced running, in 
1879, I don’t know how many bales I shipped. After the boat com- 
menced running the shipments by rail are very broken. I know 
that in 1879 the bulk of the cotton crop all through this country 
was marketed by the 20th of Dec. It is every favorable year. I 
don’t know that 1879 was an especially favorable year for gathering 
the crop. I think I sent Cupt. Hamilton one telegram & one letter. 
He generally telegraphs or writes to me, & I answer it. 


Re-examined: 


I am telegraph operator myself. 
There is no other operator there. I sent the telegrams to Mr. 
Nettles. 
Cross-examined : 


I sent telegrams marked X and XX, and letters marked 


— ce. — Tel siti, RETR WRN 6 ee Ene 2 ew — 
2 8 5 
R * oh 7 . 
bi a : 


- el aa ls 7 
5 . 38 * 2 
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101 G. A. Preston, sworn for d'ft, says: 


My name is G. A. Preston; I live at Monroe, La., & am roadmas- 
ter of the V. S. & P. R. R. I have 4 that position since Nov’r, 
1877. I have been engaged in that kind of business a little over 
twenty-two years. I have direct special charge of all the track and 
bridges on the road. It is my special duty to see that those bridges 
and track- are kept in a safe condition for the running of trains. 
Prior to 1880 the V. S. & P. R. R. had a draw-bridge over Boeuf 
river, of the Howe patent. I have had considerable experience in 
erecting and repairing railroad bridges generally. That bridge, over 
Boeuf river, prior to 1880, had pile foundation with frame bench 
built on it. In 1880, prior to the rebuilding of that bridge, it was 
in bad condition. The substructure was badly decayed. The super- 
structure in the same condition. The east slope of the bank of the 
river 5 slided & threw the eastern abutment out of plumb, piles 
and all. 

I do not know the depth to which those piles were driven. They 

were driven on the eastern slope of the bank of the river. I 
102 think the length of the draw on that bridge is 154 feet & the 

eastern abutment upon which one end of the draw rested was 
affected by the slide. The draw was supported by a pier in the cen- 
tre and by one abutment at each end. hen the draw is open it is 
supported on the centre pier only. The foundation centre pier is 
about 25 by 36 feet. The top of the pier is about 25 by 28 feet. 

In 1880, when I . the condition of that bridge, we made 
some repairs on it. I made a report of the condition to the super- 
intendent of the road. J. W. Green was manager & superintendent 
at the time. My report was that it was necessary to rebuild the 
bridge. At that particular time the bridge, in my opinion, was in a 
safe condition for the passage of trains. That report was made in 
the spring of 1880. Nothing made it necessary to rebuiid that bridge 
in 1880, except that it was on old bridge and not in a fit condition 
to run another year. f 

From my knowledge of the bridge from having examined it, it 

would not have been safe to have continued tooperate it another 
103 year without rebuilding it. Major Green was with me when 

I made the examination of the bridge; I don’t recollect the 
exact time of that examination ; in fact, we went twice to examine it. 
In 1877 I put an extra truss to help strengthen the bridge; we did 
some repairs on the entire pier in 1880. Major Green took steps to 
rebuild the bridge in 1880 by letting the contract to Mr. Rainbolt, 
and the timber was ordered for it. I do not recollect what time my 
report was made. When the contract was let in 1880 the timber 
was ordered, and as soon as they got the timber they commenced 
framing the bridge; that was done in our shop-yards here in Mon- 
roe. Mr. Rainbolt was the contractor; he is considered, so far as I 
know, a first-class bridge-builder & mechanic; Mr. Rainbolt worked 
all the force on the bridge that he could to advantage. The brid 
was all framed here in Monroe and ready to put up as soon as the 
substructure was completed in the river. 


2 : 
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All ths timber, iron, and material was obtained and put on the 
ground near the bridge. 
I hauled most of the material there myself. In the ring 
104 of 1880 there was an overflow. Communication with ‘Boou 
river by the running of trains was suspended that spring on 
account of the overflow. That overflow was from the Miss. river over- 
flow. I don’t recollect how long it lasted. It was the 5th of May or 
5 of June that we run the first train. I am rather of the impression 
that it was the 5th of May. Mr. Rainbolt commenced his operations 
at the bridge out there in the latter part of July, 80. He com- 
menced as soon as the water had declined sufficiently for him to 
commence work. The first work that was done on the bridge itself 
at the river was driving piling & putting up false work. That 
false work was for trains to pass over while they were taking down 
the old and putting up the new bridge. The water came up several 
times & interrupted that work. For a while they had to stop 
work on the foundation on account of the high water. They were 
only stopped a few days at a time. They were something over two 
and a half months completing that work. They were — on 
— of the water comming up, which was too high for them to 
work. 
I passed the bridge every two or three days while the work 
105 was in progress. = 
I made inspections and examinations of the work during 
that time. I never passed there without inspecting it, except when 
I was on the train. 
We had to drive new piling for a great portion of the pier. That 
was for all three of the piers, the centre pier and the two abutéments. 
— piles were cut off at low-water mark on which to put the 
sills. 
Question. Was it or not necessary to put the sills on this piling 
at low water mark to secure the foundation for the piers? 


Objected to by pl’tiff on the ground that it is irrelevant and that 
it is the cpinion of the witness as to what is necessary. 


Objection sustained, to which def’ts excepts. 


The driving of the piles & the erection of the piers was delayed 
by the water getting too high. During the whole time the work 
was being done on that bridge the work was delayed about six 
weeks from that cause. Mr. Rainbolt did not stop his work from 

any other cause but that. The erection of that bridge was 
106 not delayed by any other means, not to my knowled 
The river rose and fell, which was caused by loca rains. 
There was other work carried on at the same time, besides the work 
on the foundation. : 

The company took special means to expedite the work beyond 
their contract. We sent one of our regular bridge gangs to assist 
them, & also sent a steam pile driver to drive piles from grade. It 
was necessary to drive piles from the grade, because the water rose 
so that we could not get enough drove below to cut off at low-water 
mark. N W. Easton was in charge of the bridge gang that 
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was sent there. He is what I term a No. one’ bridge builder. He 
had a sufficient force with him to do the work. The hands were all 
experienced bridge hands. The work was continued Sundays and 
nights. Easton's gang worked at night and Rainbolt's in the 9 
time. The night gang only — 8 portion of the time. G. W. 
Easton's gang went tliere between tlie Ist and 15th of October. 

They were kept on the work until it was completed. 

I have not noticed the time at which there is usually low 

107 water in Boeuf river. I don’t think Boeuf river has been 

up from rain water as early as Dec. since I have known it, 
except in 1880. 

Summer and fall was taken as the time to reconstruct that bridge, 
because it is the most natural time to have low water. It was 
showery on from August until some time in Nov., I think. It was 
an unfavorable fall for doing almost any kind of work. 

Q. Considering the weather during that year and the character of 
the work to be done on the bridge, was it possible to have completed 
the work earlier than it was done? 


Objected to on the ground that it is a matter of opinion about 
which the witness cannot testify. Objection sustained, to which de- 
fendants excepts. 


It was not possible to have constructed that bridge and to operate 
the road without obstructing the navigation of the river, not to have 
run through trains. 

Easton’s force was sent there in order to facilitate the work and 
complete the bridge as soon as possible. 


Cross-exami ned : 


108 I am a mechanic in wood work & bridge building generally. 

The draw of the bridge that was there prior to ’80 rested on 
pile foundations & wooden piers. The pier sat just east of the chan- 
nel of the river. The pier that supports the present draw sets in the 
same place. The pier of the old bridge did not prevent the naviga- 
tion of the river. The old pier and the draw could not have been 
rebuilt without interfering with the navigation of the river, because 
it had to have a support to hold the old bridge up. 

Q. Could not the old draw-bridge be taken down without inter- 
rupting the navigation of the river while the water was up? 

A. Yes, it could. The new draw-bridge and the piling could 
have been built there without interrupting the navigation of the 
river. There were no piles driven in the channel of the river. It 
was the false work to sustain the bridge for trains to run over while 
the bridge was being built that interrupted the navigation of the 
river. 


That false work, a frame trussel, — framed on the old piling 
109 in the river. That trussel work spoken of extended across 
the river at intermediate points the whole length of the draw; 
that trussel-work was put there to support the bridge. 
Q. Was not this for the convenience of the road for the operation 
of the business of the Co.? 


* 


_— 


112 in Boeuf river was probably about in its ban 


ee 
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A. I — it was. The road could not have been operated 
practically by having a train on either side of the river, hecause the 
costs would have been greater than the profits. Such things are 
done on railroads when bridges are destroyed & when it is unavoid- 
able. I have seen it done frequently. The bridge was considered 
in 79. when some repairs were made on it. It was in a bad condi- 
tion in 80 from being an old bridge. It had not suddenly become 
in that condition. The landslide spoken of at the bridge had been 
sliding for some years. It had slided some before I came on the 
road, but I do not know how much. It slided every time the water 
rose & fell. I reported the bridge needed rebuilding in consequence 
of the —4 being old and rotten, and not on account of the land- 
slide. 
110 The bridge was not out of line when I made the report. 
My first report was made in 79, when the temporary repairs 
were made, and then in the spring of 80 I made another report. I 


do not think I made that report in writing. I make some reports 


in writing and some I do not; it is owing to the nature of the report 
that it isin writing. When I make requisitions for supplies or other 
requisitions it is made in writing. Major Green was with me when 
I made the examination of the bridge, & that was the reason it was 
not necessary to make it in writing. 22 

I do not know how many hands Mr. Rainbolt had- at work here 
at Monroe in the shops. The number varied at different times, 
sometimes 5 or 6, sometimes ten or twelve, and maybe more than 
oe, I do not know the exact number of regular hands he had at 
the shops. 

The — he worked at the river varied at different times owing 
to the progress of the work and the number that could be worked to 
advantage. 
He first framed the timbers at Monroe and then carried 
111 them tothe river. Part of the time he had two forces at work. 

I suppose it was about the latter part of July he had two 
forces at work. He had those two forces at work until he got done 
framing the bridge here at Monroe. I do not know how long that 
was. It was in the latter part of July. I do not know how many 
men he had in each of those two forces. . 

Easton had from eight to twelve men; sometimes less and some- 
times more. They worked at night for about two weeks, or until 
we could work a sufficient number in daytime; then we quit the 
night work. I know they worked at night until a larger force could 
be worked in daytime, because I had communication with them, & 
because I put that force there for that purpose. I think it was in 
Nov'b'r that the night force was worked. at was some time after 
Eason’s force went there. I could not say how long, some time. 

L do not know at what time in 80 Boeuf river ceased to be navi- 
gable at the bridge. In May, ’80, the water there must have been 

pretty high. In the latter part of May I — the water 

8. I observed 
particularly at times during the summer of ’80 the stage of 
the water there. I observed it during the overflow in the spring 
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I think the first high water came in March. I am not certain 
whether trains were run 5 of May or 5th of June that we 

Q. Was not the first work done by Mr. Rainbolt at uf · river to 
drive piles and erect temporary work for trains to run over? 

A. The first work was to drive piles for the permanent work. 
Those piles were driven above and below the centre pier, and above 
and below each abutment. Those piles would not have interrupted 
the navigation of the river. The water rose and interrupted that 
work in August about twice—I don’t know the dates—and two or 
three different times after that; I could not say at what time. They 
were driving piles with the hand driver. The Co. sent the steam 
pile-driver there in Oct., I think. 

Q. Could not piles be driven while the water was up? 

A. Some could & some not. A portion of the piles that were used 

there were driven after the water was up. The outside, upper, 
113 and lower piles could not be driven while the water was up. 
Those piles are for the foundation for the bench to sit on. 

There is about forty-eight of those piles in all. 

Those piles could not be driven at all with the steam pile-driver, 
because we could not get at them—could not reach them. We could 
not get at them, because they were about eighteen feet out from the 
centre of the bridge, above and below. The pile-driver could not 
be put in a raft or flat-boat & carried out so as to drive the piles. 
There was not water enough. When the water was up and inter- 
fered with the work it could be used then that way. A steam pile- 
driver could not have been used on a raft during low water, because 
there was not water enough. It could be used without a raft if 
there was a foundation for it on the bot-om of the river. At that 
place we drive on an average about six piles in a day with a steam 
pile-driver. Thirty or forty piles a day are driven sometimes, but 

not when the driver has to be moved by hand on the ground. 
114 — drove from three to four piles a day with the hand- 
river. 

If everything were in the ground and everything favorable that 
bridge could probably have been completed in two months. By 
completed I mean put up ready for trains to run over ; all the work 
done, framing the timber and everything else. If all the timbers 
were framed and ow together beforehand & put on the ground ready, 
and all other work outside of the bed of the river had been done, 
it would have taken about six weeks to have driven the piling, put 
up the substructure, and complete the draw on the bridge. I don’t 
think it could have been done in less time. | 

I live in Monroe. I did not see the work at the bridge every day. 
I-saw it every two or three days, because I was passing along the 
road on the train or hand-car, frequently on the construction train 
and frequently a hand-car. I saw it while I was on a hand- car, per- 
haps, about twice a week. I would stop when passing there some- 

times ten minutes & sometimes two hours. It was my 
115 business as road master to inspect that work before it was 
completed. It was my business to inspect the timbers and 
‘see that no bad timbers went into the bridge. One of the bridge 
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gangs was sent there so as to facilitate the work & get it done as 
soon as possible. I did not stay there during the construction of 
that work more than an hour or two at a time. That was only as I 
— up and down the road in the hand-cars or construction trains. 

don’t know that I passed there at night, except early in the even- 
ing. Easton’s gang facilitated the work by having more men there, 
and by having a competent man there to superintend it at night 
while Mr. Rainbolt was not there. I am still in the employment of 
the company. | 


Redirect: 


The road could have been operated during that work without run- 
ning through trains by having an expensive transfer. To transfer 
there by wagon the distance would be about a mile & a half. The 
transfer would necessarily be a mile and a half, because there is a 
steep bluff on either side of the river there & a long tressel at the 

west end, which would make it very inconvenient & costly 
116 elevating freight. To transfer freight that way would cost 
fully as much as the whole freight on the balance of the road. 

I think sixty-four piles were necessary to be driven on that: whole 
work. The weight of an engine and driver complete, of a steam pile- 
driver, is about eight tons. Our driver is erected on a-flat-car. 

It was possible but not practicable to have used flie steam pile- 
driver on other work there than driving piles on the grade. If the 
steam pile-driver were taken off the car it would take ten to twelve 
men to move and adjust it, if they were rigged up for it. 

It would have taken twice as long to move the driver by hand as 
it would to drive a pile. I mean it would average twice as long to 
drive each separate pile that way. It would be necessary to change 
it each time for each pile. 

It would have been no economy of time, men, or money to have 
attempted to use the steam pile-driver on the piles above or below 

the piers. 
117 We had snow once & sleet twice during the construction of 
that bridge; that delayed the work some. The men had to 
work in the water only a part of the time. 

Boeuf river is, I suppose, about two hundred feet wide from bank 
to bank. In low water the east bank is about thirty feet high, and 
the west bank about twenty to 25 feet high. The R. R. Co. sent the 
steam pile-driver to the bridge some time in October. It was used 
to drive piles. Tracks could not have been laid on the ground on 
which to move this pile-driver. It could have been done, but it 
would have been like building another railroad. A track could not 
have been laid on the ground from Girard station to Boeuf river ; 
not in the condition the country is now. The road would have to 
be graded. 

It is not graded now. There are no mountains between Girard 
and Bovuf river. There are some small hills. There would be an 
incline of about thirty feet from Girard to Boeuf river. 

I have seen a few tracks laid on the ground that way when acci- 
dents occur to R. roads. 
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118 Re-examined-in-chief : 


There are several small ridges and several small sloughs between 
Girard and Boeuf river. To put a track from Girard to the river it 
would have to be graded down to a level or to a gradual incline 
from the depot down. There isa second bottom this side of Boeuf 
river & between the river and Girard of about 250 feet. 


Defendant offers the testimony of-Jno. W. Green, taken under 
commission. (Page —, et seq.) 


W. R. WapswortH, duly sworn for def’t, says: 


I am clerk to the gen’ fr't & ticket agent for the V. S. & P. R. R. 
Co. I have the books of the Co. in charge. The two documents 
marked A A” and B B are correct extracts from those books made 
by me. 

Cross-examined : 


I am clerk to Jos. F. McGuire, gen’s fr't & ticket agent of the V. 
S. & P. R. R. Co. A portion of those extracts are taken from books 
kept by me. Those books were not kept by me in 79. 
119 am writing in the same books, and doing the same kind 

of work us was done on the books from which these extracts 
were taken. I was in Delta in 1879. The books I kept were the 
fr’t and ticket books. 


Recalled for d’f’t: 


The mail, express, and news part of that extract are excluded from 
the books which I keep. I made the entries of the other items. 
The freight department of those books were kept by Jas. W. Milling, 
and the ticket department was kept by Mr. Coe for Maj. Green. I 
think they were kept by Mr. Coe. 

— extracts are a correct transcript frem the books of the 
office. 7 

Jos. F. McGuire, gen’l freight agent, has charge of the books 
showing the amount of cotton shipped. Those books are in my 
»ossession. I am not successor to J. H. Milling. Jos. F. McGuire 

1as charge of the department he kept. I had something to do with 
the books from which the extracts marked C C is taken. I had 
charge of them during Nov. & Dec., 80. The entries in the freight 

department of those books during those two months were 
120 made by me. That includes the cotton carried. 


Cross-examined : | 
Jos. F. McGuire is gen’! fr't & ticket agt. now. The books from 
which those extracts are taken are under his control. Those books 
are in the office of the gen. freight & ticket agt.,in Monroe. I have 
charge of them. They are kept in the same office at night; not 
kept in a strong box. I clerk for J. F. McGuire, & in that way I 
have charge of those books. 


Def’n’t closes. 


— —— — 


— 


— 
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Plaintiff offers letter of G. S. Boyd to Jus. Hamilton, dated Det’r 
6th, 1880, marked XXX, (page 204). 

Offers telegram dated 11 Dec’r from G. S. Boyd to Jas. Hamilton, 
marked XX. 

Offers telegram from G. S. Boyd to Jas. Hamilton, marked X, 


(page 205). 


W. H. McVEIGH, sworn for pl'ff, says: 


I am acquainted with Boeuf river; have been on Boeuf river 
frequently. I have lived in Franklin parish since 63, I think. I 
have been on Boeuf river as far as the Ark line; think I have been 

there as far as Chicot Co. I am not positive about that. 
121 Icamped there during the war. I nave have only crossed 

Boeuf river at the bridge, on the train. I do not think 
there is much difference in the width & depth of Boeuf river at 
the bridge and above there, where I hae crossed it. I mean up 
near the line where I was camped. It has been a good while since, 
& my attention was directed to it by the river rising while I was 
there, & by my crossing it. I have been on Boeuf river at Point 
Jefferson. I don’t recollect whether or not I crossed it there. I 
think Boeuf river runs through Chicot county, & I think I was on 
Boeuf river while I was in Chicot Co. I don’t know-that I have 
been on Boeuf river at any point between the Ark. Tine and Pt. 
Jefferson. 

Cross-examined : 

I don’t know that I have ever been at Rashes’ ferry on Boeuf 
river. I don’t know that I have been at Owen’s ferry. I don’t know 
the ferries by their names. My knowledge of Bocuf river is exceed- 
ingly limited up in that country. I don’t know whether Owen’s 

ferry and Rashes’ ferry are in La. or Ark. I do not know 
122 whether Boeuf river is navigable for steamboats above Pt. 

Jefferson. I think we were camped on Boeuf river three or four 
days. I can’t locate Boeuf river above Pt. Jefferson. I have been 
on Boeuf river up there where there is a bluff bank on one side and 
a low swamp on the other side. aly home is in Franklin parish, 
about thirty miles from the R. R. bridge over Boeuf river. 


PI’ff closes. 


I certify that the above and foregoing is all the evidence adduced 
on the trial of this case. 
Witness my official signature this 17th day of April, 1882. 
AUSTIN GREEN, Clerk, D. C. 
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123 Interrogatories to Hamilton, Mohr, Faust, & Pully. Filed 22d 
Mar., 1881. a 


JAMES HAMILTON 
v8. 
THe VicksBURG, SHREVEPORT AND Paciric R. R. Company. 


Interrogatories to be propounded to James Hamilton, J. P. Mohr, E. 
M. Faust, and John Pully, of New Orleans, the answers to which 
are to be read in evidence on the trial of the above-entitled cause 
on behalf of the plaintiff: 


Ist. Do you know the plaintiff in this suit or not? Was he or 
was he not the owner of the steamboat Era No. 10? 
2nd. If aye, when, in what river and trade did said steamboat run 
while she belonged to the plaintiff? How long has the plaintiff 
been running steamboats in the Boeuf river trade ? 
3rd. Were there any steamboats running in opposition to him 
running in said trade prior to the fall of 1880? What induced or 
caused this opposition ? 
4th. What connection had you with the Era No. 10? Were you 
an officer on said boat in the fall or winter of 1880? If so, state the 
office you had ? 
5th. Did the Era No. 10 attempt to go to Eason’s ferry in 
124 the fall or winter of 1880? If she was prevented from 
reaching that point, state why she did not reach it. 
6th. Was there any obstruction — in Boeuf river which pre- 
vented the free navigation of said river? In what did this obstruc- 
tion consist? Who placed it in the river? Or by whose direction 
was it done? 
7th. Was or was not a bridge, without any opening, draw, or gate, 
built across said river by defendant? For whose benefit —— 
was this done? Was it or not used by the defendant for its exclu- 
sive benefit? How long was the free navigation of said river be- 
tween Eason’s Ferry and New Orleans interrupted by said bridge? 
8th. Did or did not the Era No. 10, under the command of the 
plaintiff, make more than one attempt to go to Eason’s Ferry ? How 
many did she make? How many trips could or would the Era 
[No.] 10 have made but for the bridge or obstruction to the naviga- 
tion to the river? 
9th. Was there or not sufficient water in the river for the Era [No,] 
10 to have gone to Eason’s Ferry when she made her first trips an 
ever afterwards during the time the obstruction remained in the 
river? 
12⁵ 10th. Did the plaintiff sustain any loss by and in conse- 
quenceof the obstruction to the free navigation of Boeuf river? 
If — state what is the amount of loss or damage and in what it con- 
sisted. 
11th. Did or did not the plaintiff receive letters and telegrams 
urging him to bring up the steamboat, and complaining because he 
permitted the defendant unlawfully to obstruct the free navigation 
of the river? 
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12th. Did the plaintiff or not demand of the agent of the defend- 
ant in charge of the bridge to remove the said obstruction to the 
free navigation of the river by his steamboat, under penalty of hav- 
ing to pay him his losses; when was this done; how often was it 
done; was the demand in writing; was a lawyer consulted before 
making the demand; what lawyer; is the annexed document a copy 
of the written demand ? 

13th. State anything else that you may know that will enable the 
court to understand the facts in relation to the subject-matter of this 


suit. 
JNO, T. LUDELING, 4). 


126 I hereby waive service of the order required herefor and 
accept service of the within interrogatories and waive the de- 

lay required by law, this 12th March, A. D. 1881. 
Waiving all legal objections, as per written objections filed to- 


day. 
0 n BOATNER & LIDDELL, 

| - Of Counsel for Dy t. 
M’ch 22, 1880. 


JAMES HamILTon vs. Tue V., S. & P. R. R. Company. 


The defendant objects to the interrogatories propounded to James 
Hamilton, J. P. Mohr, E. M. Faust, & John Pully, on the grounds 
hereinafter set forth, viz: 

To Ist on the e that parol testimony is inadmissible to prove 
the facts about which the witnesses are questioned. 

To 3rd on the ground that the testimony sought to be elicited is 
irrelevant, in that the plaintiff herein cannot sue this defendant for 
loss of trade resulting from lawful competition, & testimony to prove 


a money or the effects of competition cannot be rec’d or consid- 
| e 


by the court. 
127 To 13th on the ground that it is too general to admit of 
crossing. Reserving these special & all legal objections to the 
admissibility of the answers of the witnesses in evidence, defendant 


waives service of interrogatories and legal delays. 
, BOATNER & LIDDELL, 
Ati ys for Defendants. 


Oross- Interrogatories to Hamilton. Filed 22d Mar., 1882. 
5th District Court, Parish of Ouachita. 
JaMES HAMILrox vs. The V., S. & P. R. R. Co. 


Deſendant propounds the following cross-interrogatories to James 
Hamilton, plaintiff, viz: 


Ist. When did navigation open in Boeuf river in 1879; when in 
1878 ; when in 1877, & in 1876? , 

2nd. Were you to aware when you left New Orleans for Boeuf 
river 8 wren 1880, that the repairs then being made on the Boeuf 
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on bridge at Girard would prevent your going above the said 
ridge! 
Srd. You state in your petition that you were informed by de- 
fendant that all obstructions to navigation would be removed by 
the 10th of November, 1880. By whom were you so informed ; was 
it given verbally or in writing? If the latter, annex the document 
to your answer. 
128 4. On your first trip up Boeuf river, referred to in your 
petition, how much freight did you have for points above the 
* how much on your 2nd and 3rd? 
ö i What proportion of the trade on Boeuf river is above the 
ridge ? 
6th. How many trips did you make on Boeuf river during the 
month of November, 1379: during the same month in 1878? 
7th. How long have you owned the steamboat Era No. 10, and 
how much did she cost; what is her present value? 
8. What were the profits of your business for the season of 1879 
& 1880? How much net cash did you make those years? 
9th. Is not Girard the market point on the railroad at which the 
shippers on Boeuf river above the bridge could reach it? 
10. What is the rate of insurance on cotton shipped in your 
steamboat ? 
11. How many bales of cotton will the Era No. 10 carry ? 
12. How long does it usually take her to make — trip from 
New Orleans to Eason's Ferry? 
13. How many trips did you make in Boeuf river during the 
season of 1879-1880 ? 
14. Did you not consult other attorneys in Monroe relative 
129 to this suit, and were you not advised that you had no cause 
of action against the defendant ? 


Cross-Interrogatories to J. P. Mohr. Filed 22d M’ch, 81. 


Cross-interrogatories to J. P. Monr: 


1. What is your bussiness. Were you or not employed on the 
“ Era Ten” the past season by the plaintiff? 

2. Are you interested in the result of this suit? 
3rd. Were you not clerk of the plaintiff on said boat or other 

boats for several years past; were you his clerk for the season 1879 
& 1880? 

4. If so, how many trips did you make in Boeuf river during that 
season ? 

5. How many bales of cotton did you carry out during the season 
& at what date in 1879 did you make your first trip; that is, after 
the fall trade opened ? 

6th. How many bales of cotton did you get during that season 
from above the bridge, prior to the 20th of Deceinber? 

7th. How many below the bridge prior to that time ? 

8. What is the proportion of the trade above and below the 
bridge? 
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9. Was the Era No. 10 insured the past season; if. so, for 
130 how much; what is her value? 
‘Sie 10. How many years have you been steamboating in Boeuf 
river 
11. Give the date of opening of navigation in that stream each 
year or season that you have known it. 


Cross-Int’g’rs to Faust & Pully. Filed 22nd Mar. 81. 


| Cross-int’ys to E. W. Faust & Jon Putty: 


1. What is your bussiness or occupation ? 

2nd. Are you employed on the Era No. 10; if so. in what capacity? 

3rd. When did said Era 10, or other boat run by plaintiff, make 
her first trip up Boeuf river during the fall of 1879? 

4th. How many trips did said boat get above the bridge in said 
fall of 1879 prior to the 20th Dec. of that year? 

Sth. Are either of you interested in this suit? 

BOATNER & LIDDELL, 
-* Of Counsel. 
Commission. 


The State of Louisiana to any judge or justice of the peace or quali- 
fied officer in the city of New Orleans, Greeting : 


Know ye, that reposing special trust in your fidelity and 
131 provident circumspection, we do hereby authorize and re- 
quire of you to cause to come before you James Hamilton, J. 
P. Mohr, & E. M. Faust & John Pully, of New Orleans, and do you 
them examine, on their oat-s or affirmation, touching their knowl- 
edge in a certain suit now pending in the fifth district court in and 
for the parish of Ouachita, State aforesaid, wherein James Hamilton 
is plaintiff and the V., S. & P. R. R. is defendant, and their answers 
to the annexed interrogatories so taken do you certify the same and 
enclose & send them to the clerk of said court at the town of Mon- 
roe, in order that the same may be read in evidence on the trial of 
said cause; also enclose and send this commission on or before the 
Ist Monday of April next, 1881, that being the first day of the next 
term of said court. pie 
Witness the Hon. R. W. Richardson, judge of the said court, this 


23rd day of March, 1881. | 
* AUSTIN GREEN, 
Clerk of the 5th Judicial District Court, Parish of Ouachita. 


132 Strate or Louisiana, Parish of Orleans: 
5th Jud’e. Dist. Court, Parish of Ouachita. 
James Hamutton vs. Tue V., S. & P. R. R. Company. 


Be it remembered that on the day of the date hereof, at my office, 
No. 129 Common street, in the city of New Orleans, in the State of 
Louisiana, I, John Bendemagel, a notary public in and for the par- 
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ish of Orleans, State of Louisiana, duly commissioned and qualified 
and empowered to administer oat-s and take depositions, actin 
under and in virtue of the enclosed and annexed commission issue 
out of the fifth judicial dist. court in and fur the parish of Ouachita 
in the case entitled James Hamilton vs. The Vicksburg, Shreveport 
and Pacific Railroad Company, being No. 1655 of the docket of said 
court, have, this sixth day of April, A. D. 1881, caused James Ham- 
ilton, J. P. Mokr, R. M. Faust, and John Pully, the witnesses named 
in said commission, all residing in said city of New Orleans, to come 
before me and, after having duly sworn them to answer truly 
133 to said interrogatories & cross-interrogatories annexed to said 
commission, they answered as follows : 


James HAMILTON, being of lawful age, answers to the interroga- 
tory I: 

Yes; Iam the person. I have owned the same from 1873 to 
date; am now the owner of same. 

a interrogatory II he answers: In the Boeuf river trade since 

1873. 
To interrogatory III he answers: There were. Since the fall of 
1880 a boat has been brought in said trade. The opposition was 
caused by the expression of disapprobation of the patrons of the Era 
No. 10 for not forcibly removing the obstructions of the river. I 
think this was the sole cause of it. 

To interrogatory IV he answers: Yes; I was captain of her. 

In answer to interrogatory V he answers: She did. She attempted 
to go there twice in the month of November, 1880, but was prevented 

from doing so by the stationary bridge, which had been 
134 placed across Boeuf river by the Vicksburg, Shreveport and 
acific Railroad Company, defendant herein. 

In answer to interrogatory VI he answers: There was. It con- 
sisted of the stationary bridge without an opening, which had been 
placed across the river by said defendant. 

To interrogatory VII he answers: There was, by defendant, for 
its exclusive use and benefit. I first knew of the obstruction No- 
vember 6, 1880, and the said interruption continued from that date 
until 22 Dec., 1880. 

To interrogatory VIII: Yes; made two attempts and then laid 
up at New Orleans. Could have made at least — trips, if it had 
not been for the obstructions. 

To interrogatory IX he answers: There was plenty of water. 


To interrogatory X he answers: Yes; I did. The actual 


loss over and above expenses was $1,239.73 
135 Additional port charges, which lying up on ne- 
count of said obstructions.._.-... ......_-___- 290 83 


Average loss of four trips lost in consequence of the ob- 
struction, judging from the four trips of said boat made 
the corresponding time of the season beſore 6,060 00 


7,090 36 
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And besides this, at least $2,500 loss by competition, occasioned 
by the obstructions, besides attorney’s fees and expenses. 

To interrogatory XI he answers: Yes, I did; twice on November 
10, 1880, & 2lst November, 1880. The demand was made in writ- 
ing. Singleton and Brown, of New Orleans, were consulted before 
making the demand. 

To interrogatory XII he answers: Yes; I did twice; once on Nov. 
10, 1880, & again on the 21st November, 1880. The demand, as I 
have stated in answer to interrogatory XI, was made in writing. I 
consulted Singleton and Brown, attorneys in New Orleans, before I 

made the demand. The annexed document is the original 
136 document which was written by Mr. Singleton for me to 

make the demand, a copy of which was delivered to defend- 
ant. The bridge, in my opinion, might have been repaired during 
the summer low-water season, as there was abundance of time to do 
it, and no necessity for interfering with navigation. Seasons which 
open earliest in the Boeuf river trade are generally the best, because 
when the river remains down late planters and merchants are 


obliged to ship their freight by rail. 5 
Answers of Hamilton to Cross- Interrogatories. 
Cross-interrogatories : 


In answer to cross-interrogatorv he answers: The season of 1879 
& 1880 opened on January 24th, 1880. The season of 1878 & 1879 
opened Dec. 11th, 1878. The season of 1876 & 1877 opened Janu- 
ary 23rd, 1877. 

In answer to cross-interrogatory he answers: I had advertised, 

and boat was all ready to start with nearly all her cargo on 
137 board and steam up, when I was notified that Major Green, chief 

superintendent of the road, wanted to see me at Mr. Brockett’s 
office, on Magazine street, at 2 o clock. I went there to meet him, 
& there learned from him for the first time that the bridge obstructed 
the navigation of the river; this was my first — of it. 

In answer to cross-interrogatory 3 he answers: This is an error 
as to date; it should have been December 10, instead of November 
10, 1880. By Major Green given verbally in presence of George H. 
Lord & W. B. Brockett. | 

Mr. Boyd told me, as I passed down on my second trip, that the 
bridge would be open on the 10th Dec., and I concluded I would 
lay up until that time. He then sent me a telegram stating that it 
would be the 10th or 15th December before the bridge would be 
open, but stated that he would telegraph me in time, so that I could 
be there with the boat the day the bridge onened, which he failed to 
do, and I waited until the 18th December, when I found I would be 

forced to make another trip, at any cost, as I received several 
138 letters from my patrons below the bridge accusing me of col- 

luding with the railroad, and stating that I was losing many 
good friends by such conduct. 

The telegram alluded to as having been received from G.S. Boyd 
is now in the hands of my attorney, J. T. Ludeling. 


a oe iF a i at 
7 oe 9 
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To cross-interrogatory 4 he says: Very little, as the boat's friends 
above the bridge knew we could not get through. On the 3rd trip 
it was not known in town that the boat could get through. 

Mr. Boyd had agreed to telegraph but failed to do so. 

To cross-interrogatory 5 he answers: Three fifths. 

To cross-interrogatory 6 he answers: None in either 1878 & 1879 
of that month, as there was no water, while the same time in 1880 
there was abundance of it. 


To cross-interrogatory 7 he answers: Since 1873. She cost 85, 057. 


I refused an offer of $6,000 for her at the beginning of the 
139 season, but being near fly time now she might not be worth 
so much. x 
To cross-interrogatory 8 he answers: My nett profits were 
$15,830.52; received net cash, $15,360.22. 
To cross-interrogatory 10 he answers: Seven-eighths to Pt Jefferson 
& one-eighth to Eason’s Ferry. 
To cross-interrogatory 11 he answers: Twelve hundred and fifty 
bales of cotton. 
To cross-interrogatory 12 he answers: Ten days. 
To cross-interrogatory 13 he answers: Eleven trips. 
To cross-interrogatory 14 he answers: No; I did not consult any 
other attorneys in Monroe; none but my attorneys, Singleton and 
Brown, in New Orleans, who always advised me that I had 
140 a good case, & who also advised to engage Judge John T. 
Ludeling, at Monroe, to prosecute my case, for the reason 
that the suit had to be brought at Monroe, which was the domicile 


of the defendant. 
JAMES HAMILTON. 
Answers of J. P. Mohr. Ree’d & Filed Ap! 11, 81. 


J. P. Monk, witness of lawful age, answers as follows, to wit: 


To interrogatory I he answers: I do. He has been an owner in 
said boat since 1873. 

To interrogatory II he answers: In the Boeuf river trade; since 
the year 1873. 

To interrogatory III he answers: Yes; since the fall of 1880 a 
boat has been — in the trade. This opposition was caused by the 
expression of disapprobation of parties ahs had patronized the Era 
No. 10, because Capt. Hamilton did not by force remove the bridge 
which obstructed the river & prevented navigation. This was, I 

think, the whole cause. 

141 To cross-interrogatory IV he answers: I had. I was clerk 
of the boat, and am so now. 

To interrogatory V he answers: She made the attempt to go 
there twice in the month of November, 1880, but the stationary 
bridge which had been placed across the river by the Vicksburg, 
Shreveport and Pacific Railroad Company prevented her from doing 
80. 
To interrogatory VI he answers: Yes, there was; it was the sta- 


oe — 


— — — — 
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tionary — which had been placed across the river by the said Ruil- 
road Company. 

To interrogatory VII he answers: There was by defendant, for its 
use & benefit exclusively. We knew of the bridge obstructing the 
river for the first time on the 6 November, 1880, & from that date until 
the 22 December, 1880, the suid interruption continued. 

To interrogatory VIII: Yes; two attempts were made & then the 
boat was laid up. If it had not been for the obstruction, at least 
four — — have been maide, as everything else was ſu vor- 

able. 


142 To interrogatory 1X he answers: Yes; there was plenty of 
water. 

To interrogatory X he answers: He did largely. Judging from & 
by the comparrison with the business done by the boat the previous 
season, I should think his lossess would amount to from $8,000 to 
$10,000. I find that the receipts of the boat during the same time 
last year amounted to $6,060.12; during the time corresponding with 
that during which the trips this season were lost in consequence of 
said obstruction. I find also that the additional pert & wharf 
charges occasioned by said obstruction in causing said boat to lay 
up, amounted to $290.83, and that other losses & expenses amounted 
to over $1,200. How much the actual losses of the boat were from 
opposition resulting from the obstruction amounted to I do not 
know—am satisfied it was a large amount. 

- To interrogatory XI he answers: Yes, he did; he demanded the 
removal of the bridge twice. | 
To interrogatory XII he answers: He did; on the 10th 
143 November, 1880, and 2ist November, 1880. The demand 
was made in writing after Captain Hamilton had consulted 
Singleton & Brown, lawyers, in New Orleans. 
he document annexed is the original letter which was written by 
Mr. Singleton for Captain Hamilton to make his demand. (The 
bridge should have been repaired in the summer when the water 
was low; the company had plenty of time to de it; every one knows 
there was no need for interfering with navigation.) 


Cross-interrogatories : 


To cross-inte tory 1 he answers: Jam clerk of the Era No. 
10; I was not clerk on the boat last season. 
To cross-interrogatory 2 he answers: I am not. 
Tv cross-interrogatory 3 he answers: I was, but not for the season 
of 1879 & 1880. 
To cross-interrogatory 4 he answers: The books of the boat, which 
are now in my charge, show that she made eleven trips during that 
season. 
144 To cross-interrogatory 5 he answers: I find from the boat’s 
books that she carried out 5,349 bales of cotton; the season 
of 1879 opened January 24, 1880. 
To cross-interrogatory 6 he answers: None. 
To cross-interrogatory 7 he answers: None. 
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To cross-interrogatory 8 he answers: Three-fifths above and two- 
fifths below the bridge. : 
-To cross-interrogatory 9 he answers: She was insured for three 
thousand dollars; I do not know what her value is. 
To cross-interrogatory 10 he answers: Six years. 
To cross-interrogatory 11 he answers: The season of 1875 and 1876 
opened on the 18th day of bee 1875; the season of 1876 & 
1877 opened on the 23rd day of January, 1877; the season of 
145 i877 & 1878 opened on the 10th day of November 1877; the 
season of 1878 & 1879 opened on the 11 day of December, 
1878, and the season of 1879 & 1880 opened on the twenty-fourth 
day of January, 1880, and the season of. 1880 & 1881—that is, the 
present season—opened on the 6th day of November, 1880. I find 
the above date from a reference made to the books of the boat which, 
as I have stated, are in my charge as clerk of said boat as I was not 
on the boat during the whole of those seasons, as stated ; the books 


are correctly kept. 
J. P. MOHR. 


Answers of R. M. Faust. Filed Ap! 11, 81. 


R. M. Faust, witness, of lawful age, answers as follows, to wit: 


To interrogatory I he answers: I do. I do not know definitely ; 
I’ know he has been known as the owner several years. 

To interrogatory II he answers: In the Bocuf river trade several 
years. : 

To interrogatory III he answers: There was. Since the fall of 

1880 a boat has been put in opposition. The cause of this 
146 opposition was the dissatisfaction of shippers by the Era No. 

10, because Captain Hamilton did not by force remove the 
bridge put across the river by the railroad. 

To interrogatory IV he answers: I was a pilot on her. 

To interrogatory 5 (V) he answers: Two attempts were made by 
her in November, 1880; was prevented by the bridge put across the 
river by the railroad company. The bridge was stationary. 

To interrogatory 6 he says and answers: There was a stationary 
bridge which had openings; it was placed across the river by the 
defendant. ; 

To interrogatory 7 he says & answers: There was by defend- 
ant, for the sole benefit and use of the railroad. We first knew about 
the obstruction on the 6th November, 1880; the interruption lasted 
till Dee. 22, 1880. 

To interrogatory 8 he answers: Yes; two attempts were 

147 made & then the boat laid up; if it had — been for the bridge 

obstructing the river at least four trips could have been 
made. 

To interrogatory 9 he answers: Yes, there was plenty water. 

To interrogatory 10 he answers: I have nothing to do with the 
office or books of the boat, & therefore can’t give the amount of 
loss. I know, however, that the boat lost a great deal of money on 
account of the obstructions, from lying up, loss of business, & op- 


— 
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position on account of hard feelings of merchants & shippers for 
not tearing down the bridge. 

To interrogatory 11 he answers: Yes, he did; he made the de- 
mand twice to have [the] bridge removed. ä 

To interrogatory 12 he answers: Yes, twice in November, 1880. 
The demand was made in writing. The annexed is a copy of the 
demand made on the defendant. (The bridge could have been re- 
paired in the summer, when the water was low.) 


148 Answers of Faust to Cross-Interrogatories. 
‘ Cross-interrogatonies : | 


To cross-interrogatory 1 he answers: I am a pilot. 

To cross-interrogatory 2 he answers: Yes, a pilot. 

To cross-interrogatory 3 he answers: The first trip of the season 
of 1879 & 1880 was made on the 24th day of January, 1880. 

To cross-interrogatory 4 he answers: None. She did not run be- 
cause there was not water enough water in Boeuf river to enable 
her to run, and for that reason she did not make her first trip until 
the 24th day of January, 1880, of the season of 1879 &°1880, as I have 
before stated. 

To cross-interrogatory 5 he answers: I have not the slightest in- 


terest in this suit. 
R. M. FAUST. 


149 Answers of Jno. Pully. Filed Ap! 11, 81. 


Jonx Pury, witness of lawful age, answers. 


To interrogatory I he answers: I do. He has been known as an 
owner several years; don’t know how many. 

To interrogatory II he answers: For several years in the Bocuf 
river trade. 

To interrogatory III he answers: There was; since fall of 1880 a 
boat has been put in opposition. The cause of this opposition was 
that the shippers on the Era No. 10 were not satisfied with Captain 
Hamilton, because he did not remove the bridge which had been 
put across the river by the railroad company by force. | 

To interrogatory 4 (IV) he answers: I was a pilot on her. 

To interrogatory ¥ he answers: Two attempts were made in No- 
vember, 1880. The stationary bridge put across the river by the 
railroad company prevented. 

To interrogatory VI he answers: There was a stationary bridge 
without openings put across the river by the railroad company. 


150 Interrogatories Answered. 


To interrogatory 7 he answers: There was by the railroad com- 
pany for its own use & benefit. We knew about the obstruction for 
the first time on November 6th, 1880. We did not get through till 
December 22, 1880. 

To . 8 he answers: Ves; two attempts were made & 
825 
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then boat was laid up. We could have made four trips if the bridge 
put across the river had not prevented navigation. 

To interrogatory 9 he answers: Yes, there was plenty of water. 

To interrogatory 10 he answers: As I have nothing to do with the 
business of the boat, I cannot state what the amount of losses were. 
All I know is that the boat did lose a large amount from loss of 
business, opposition, &c., caused by the bridge being put across the 

river, and thereby preventing the boat from making her reg- 
151 ular trips, besides she had to be laid up for some time on 
account of the same. 

To interrogatory 11 he answers: He did; made two demands to 
have same removed. : 

To interrogatory 12 he answers: Yes; twice in November, 1880, 
demand was made by Capt. Hamilton, in writing. The copy of the 
letter annexed was served on the railroad company. There was no 
need of stopping navigation to repair the bridge, as the repairs 
could have been made in the summer when the water was low. 


Cross-interrogatories : 


To cross-interrogatory 1 he answers: I am a pilot. 
To cross-interrogatory 2 he answers: Yes; as pilot. 
To cross-interrogatory 3 he answers: First trip was made on 24 
Jan., 1880. 
To cross-interrogatory 4 he answers: None; she did not run, 
152 becuuse there was not sufficient water in Boeuf river to enable 
her to run. Her first trip for that season was made on the 
24 January, 1880. 
To cross-interrogatory 5 he answers: I have no interest whatever 


in this suit 
JOHN R. PULLY. 


I further certify that the foregoing answers were reduced to writing 
by me, notary, and that said witnesses signed their respective answers 
in my presence. 

In faith whereof I hereunto set my hand and seal the 6th day of 


April, A. D. 1881. 
. J. BENDEMAGEL, 
Not. 


Letter. Hamilton to Boyd. Annered to Depositions. 


New ORLEANs, LA. 

Mr. G. S. Boyd. 
Dran Sin: I demand to pass the works you have erected in the 
Boeuf river for the alleged purpose of building a railroad bridge 
across the same. You have unnecessarily, and therefore ille- 
153 lly, obstructed the navigation of said river to the great 
damage of myself and all parties living on or near said river 
who use the same as a channel of commerce, and on your failure to 
allow me to pass with my boat in pursuance of her ordinary busi- 
ness I and all the parties interested will hold you and the railroad 
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for which you are acting responsible for all damages we may suffer 
by reason of your ill acts. 
JAMES HAMILTON. 


Jordan to Hamilton. Postal Card, Oct. Sth. - Filed 13 April, 82 


Trio, Oct. 5. 
Capt. James Hamilton: 
Plenty of water, and heavy rains continuing. Come up at once. 


But little cotton has been shipped from this country. Let me hear 
from you, and I will keep my cotton if you can be here at certain 


time. 
W. T. JORDAN. 


Letter from Vickers to Hamilton. Filed April 13, 82. 
RAVVILLE, LA., Dec. 6th, 1880. 


Capt. James Hamilton, New Orleans, La. 
~ Dear Sin: We would be — [if | you would come up in 
154 time to make another trip before Christmas, as most people 
want to send down some orders for Christmas. Telegraph us 
when you come, so people will get their cotton out on the river. Try 
and not be above on Sunday, as this would keep back a good deal of 
cotton from being hauled in. 
I have heard that they could open the bridge now, but do not 
know how true it is. It has been raining nearly all the time since 


-you were here. 


If it is fair this week there will be a good deal of cotton ready by 
Saturday. I think there is about one hundred bales at Alto now. 
If the signal office report cold weather at Cairo when you leave 
bring me a barrel of oysters in shell. 

If you can get me any pickers or wood-choppers bring me some. 
I want three or four men to chop wood and as many cotton-pickers 
as I can get. Bring me some seed sacks. Put me off one hundred 
sacks at the Thompson Crook gin, oppusite May’s. We have the 
first bright morning we have had since just after you went down. 

River is gettiug pretty well up the banks. I think there 

155 will be no doubt but what the Oak Ridge cotton will be held 

for you, as the roads are all most impassable. Dr. Rush says 

cotton is accumulating at Eason’s. Capt., if you do go through I 

want you to be certain to save room for me for fifty bales of cotton, 
as I have some paper I must meet. 

Hope Va will have a good trip next time. 

ours, respectfully, 
H. F. VICKERS. 


Letter. Duff to Hamilton. Filed April 13, 82. 


ALro., LA., Dec. 14th, 1880. 


Cupt. James Hamilton, New Orleans, La. a 
Dear FRIEND: Your delay has caused a great deal of dissatisfac- 
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tion here; parties are writing for another boat; &, if one should 

come, you would lose a many friend in the lower trade. Parties 

— written for the Rosa B. Get all of my freight at John I. Adams 
J remain, your friend, W. H. DUFF. 


156 Letter. Davis & Others to Hamilton. Filed Ap' 13, 1882. 


Oak Ringe, LA., Nov. 10th, 1880. 
Capt. James Hamilton (Era No. 10), New Orleans. 


Dear Sir & FrieND: Madam Rumor says you have sold out your 
interest in Boeuf river above the R. R. bridge to the r’road. Capt., 
I have denied this report—or, rather, I deny believing it. The mer- 
chants here and citizens throughout the country are very indignant 
at such acts of yours, if true. You have a host of friends here that 
don’t believe this report, although we heard that Major Green, of 
this road, went to N. O. to see you about it, and 1 don’t know as to 


the truth of this. We had a hope that vou would remove the ob- 


struction the first trip, but think you left orders for a passway next 
trip, otherwise you would force the way yourself. We look for you 
next trip, if we have water, & will haul] cotton to Eason’s & store for 
you. Hope you will take due notice, Capt., and govern your inter- 
est accordingly, or steps will be taken for another boat. 


Yours, very truly, 

J. WM. DAVIS. 
J. M. SHARP. 
MEYER & BAER. 

157 JNO. JONES. 
J. F. MADISON. 
LEROY E. LEE. 
J. E. McGOWAN. 
JNO. F. BYRNE. 
T. W. BAIRD. 
W. H. HAMPTON. 


Capt., many names would appear if presented to parties. I only 
sen- a few that you may be posted as to reports, &c., while we deny 
the report some believe it, & think you care only for Capt. Hamil 
ton. All well. 

I am, truly, your friend and well-wisher, 


J. WM. DAVIS. 


Letter. Eason to Hamilton. Filed Ap’l 1, 82. 


Eason’s Ferry, Dec. 13, 1880. 


Dr. Jiu: I have just received yours of the Ist & 6 this day, and 
will say that I was down to the railroad bridge yesterday to see 
when it would be done; the contractor said it would be done the 
18th, & Boyd 8 to let you know a few days before so that 

rou could start out and be here about the time it opened: 
158 ut Jim, I am sorry to say if it don’t rain before then, the 
water will be too low to get here. If you could get here I 
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would he ve about 500 B C & perhaps more. John Jones, who 
lives with Hefner, & I counted up that amount, and, of course, there 
will be others who will have cotton to ship we know nothing about 
su far. Mr. H. & Whitstone are now hauling to the railroad-every 
day and you can see how we are losers by that infernal road, but, as 
you cree live in hopes. I want it to keep clear a few days, then 
rain enough to keep the water up. If you could have passed the 
bridge you could have made every trip to Eason’s Ferry. I have 
let Davis see your letter of the 6th, as you requested. 
Hoping to see you soon, I am your friend, 
C. W. EASON. 


Interrogatories to Jordan, Balfour, Duh — McVickers. Filed 22 Mar. 
1881. 


JAMES HAMILTON 
1655. 


v8. 
Tue Viexsnund, SHREVEPORT & PactFic RAILROAD COurANx. 


Interrogatories to be propounded to Dr. T. W., Jordan, 
159 Charles Balfour, W. H. Duff, and H. F. McVickers, of Rich- 
land parish, Louisiana, the answers to which are to be read 

in evidence on the trial of this case on behalf of the plaintiff. 

Ist. Are you acquainted with the plaintiff in this suit? How long 
have you known him? What is his business or occupation? What 
steamboat has he been running in the Boeuf river between Eason’s 
Ferry and New Orleans in 1879 & 1880? 

2nd. Do you know whether or not the plaintiff was prevented from 
going to Eason’s Ferry on Boeuf river, in the fall or winter of 1880 
with his steamboat? What steamboat did he try to take to Eason’s 
Ferry? When & how often? 

. 8rd. Was there enough water in the river to enable him to take 
his steamboat, Era No. 10, to Eason’s Ferry when he brought her to 
the railroad bridge across Boeuf river ? 

4th. Is, or is not, Boeuf river generally or frequently navigable to 
Eason’s Ferry or above the bridge in the fall of the year? 

5th. What prevented plaintiff from reaching Eason’s Ferry? Was 
there any obstruction to the free navigation of the river? What 

was the obstruction? Who placed it there, or caused it to be 
160 placed there? : 

' 6th. Was there any cotton ready for the Era No. 10 to take 
above the railroad bridge when she was prevented from going to 
Eason’s Ferry in the fall or winter of 1880? Was any of the cotton 
which she would have carried shipped on the railroad or not? What 
was the price per bale of shipping by boat? What by mail? 

7th. Were or were not the merchants and plarters above the bridge 
and in the neighborhood of the river, indignant at the plaintiff be- 
cause he did not forcibly remove the obstructions to the free navi- 
gation of the river? 

8th. Did they, or some of them, or did they not, induce another 
steamboat to be brought into the trade, and did they or not patron- 
ize said boat in preference to the Era 10, because of the failure of 
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the plaintiff to go to Eason’s Ferry in spite of the obstacle to the 
navigation placed in the river by the defendant? . 
9th. Has the plaintiff been dam or suffered loss by being pre- 
vented by the bridge of defendant from navigating Boeuf river 
161 freely in the fall or winter of 1880? State to what extent he 
has been damaged and in what the loss consisted ? 
10th. How long was defendant in building its drawbridge? How 
long was the free navigation of Boeuf river obstructed by defend- 
ant? 
11th. Is or is not Boeuf river a navigable stream, and how high 
up said river do boats generally run? 
12th. State anything else you may know that may benefit the 
plaintiff in this suit. 5 
JNO. T. LUDELING, A.. 
JNO. H. DIN K GRAVE, Att. y. 


7th Inter. objected to as being irrelevant and properly an element 
of damage. 
8th on the same ground; 12th, that all other legal objections re- 
served, it is too general to admit of crossing. 
Service accepted and delays for crossing waived. 
BOATNER & LIDDELL, 
Of Counsel. 


Cross · Interrogations to Jordan, Balfour, Duff, & Vickers. Filed 22d 
Mar., 1881. 


Hamixton vs. V. S. & P. R. R. Co. 


Defendants propound the following cross-interrogations to 
162 the witnesses, W. S. Jordan, Charles Balfour, W. II. Duff, & 
H. F. Me Vickers, of Richland parish, reserving the special 
objections hereinafter noted and all legal objections: 
Ist. Do you reside above or below the bridge on Boeuf river? 
How long have you resided on Boeuf river? 
2nd. At what time in the year does that stream usually become 
navigable? " 
3rd. How much cotton did you have prepared and ready for mar- 
ket of the crop of 1880 prior to the 20th Dec.? 
4th. How much did you ship by the railroad prior to that time 
which you would have shipped on the steamboat but for the obstruc- 
tions to the navigation by the repairs of the bridge? 
Sth. Was not the season of 1880 very unpropitious for gathering 
and preparing cotton for market? 
ol Bid not the river rise at an unusually early period in the 
fall? 
7th. Was not the weather very unfavorable for any kind of out- 
door work ? 
8th. Do you know how many bales of cotton plaintiff carried at 
each trip that he made in the fall of 1880 prior to the 20th Decem- 


ber? 7 
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9th. How many trips did he make prior to that time ? 
163 10th. Was there any reason why parties living below the 
bridge should not have shipped by plaintiff if they preferred 

to do so? 

11th. Could not parties who hauled cotton to Girard for shipment 
by the R. R. have shipped by the boat at that point if they had so 
desired? 

12th. If, in answer to the direct 6th interrogatory you say that 
there was cotton ready for the Era No. 10 ubove the bridge when 
she was prevented from going above the bridge by obstructions in 
the stream, state how much there was, by whom held, so far as you 
know, and how much of it was shipped by the railroad which 
would otherwise have been shipped by the steam boat. 

13th. If, in answer to 9th direct int’y, you state that plaintiff has 
been damaged by the obstruction of the river by defendants, state 
your means of knowledge, and the particulars of damage. 

14th. Was the river navigable the entire time the railroad bridge 
was undergoing repairs & the draw not in position? 
BOATNER & LIDDELL, 

Of Counsel for Defendanis. 


164 Commiasion. 


The State of Louisiana to any judge or justice of the peace or quali- 
fied officer in the parish of Richland, Greeting: 


Know ye that reposing special trust in your fidelity and provi- 
dent circumspection, we do hereby authorize and require of you to 
cause to come before you Dr. T. W. Jordan, Charles Balfour, W. H. 
Duff, and II. F. McVickers, and do you them examine on their 
oaths or affirmation touching their knowledge in a certain suit now 

nding in the fifth district court in and for the parish of Ouachita, 
State aforesaid, wherein James Hamilton is plaintiff and the Vicks- 
burg, Shreveport & Pacific R. R. Co. is defendant, and their answers 
to the annexed interrogatories so taken «do you certify the same, and 
enclose and send them to the clerk of said court at the town of Mon- 
roe, in order that the same may be read in evidence on the trial of 
said cause; also enclose and send this commission on or before the 
Ist Monday of April next, 1881, that being the 1st day of the next 

term of said court. 
165 Witness the Hon. R. W. Richardson, judge of said court, 
this 23rd day of March, 1881. 
AUSTIN GREEN, 


Clerk of the 5 Judicial District Court, Parish of Ouachita. 


State or Louisiana, Parish of Richland: 


Be it known and remembered that J. E. D. Montgomery, a justice 
of the peace of the 2nd ward, of the parish of Richland, acting 
under and by virtue of the commission hereto annexed, did on the 
29th day of March, 1881, cause H. F. Vickers to come before me, 
he being one of the parties named in said commission, and having 
first sworn him, according to law, did examine him, on oath, touch- 
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ing his knowledge in the suit mentioned in the annexed commis- 
sion, and did then and there write down his answers to the inter- 
rogatories and X-interrogatories annexed tothe aforesaid commission, 
and cause him to sign the same, which said answers are as follows: 


Answers of H. F. Vickers. Filed Ayl, 81. 


To interrogatory Ist he says: Iam acquainted with the plaintiff 
in this suit. I have known him since 1867. Era No. 10. 
166 To interrogatory 2nd he says: I. know that he made an 
effort to take the No. 10 to Eason’s Ferry in the fall of 
1880 two or three times, but could not go on account of the obstruc- 
tions in the river at the railroad bridge. 

To int. 3rd he says: There was water enough in the river to ena- 
ble him to take his boat to Esson’s Ferry at that time. 

To int. 4th he says: Boeuf river is frequently but not generally 
navigable in the fall as far up as Eason’s Ferry. 

To int. 5th he says: The obstruction of the draw of the railroad 
bridge prevented plaintiff from reaching Eason’s Ferry. 

There was obstructions, the railroad being unable to open the 
draw. I don't know who caused the obstruction to be placed there. 

To int.6th he says: I heard several planters say that they had cot- 
ton for shipment. I can’t say whether it was shipped by rail or not; 

the price by boat was $1.50 and $2.50 by rail. 
167 To int. 7th he says: I understand such to be the case. 
: ‘o int. 8th he says: I can’t answer this question ; I do not 
now. 

To int. 9th he says: I consider that he was damaged by not being 
able to go above the railroad bridge. I consider that he was dam- 
aged at least three thousand dollars by losses incurred in plying up 
and down the river without full trips, in making the trip in a shorter 
period of time than it usually took him. The planters below the 
railroad did not have time to get as much cotton ready as they 
would have done each trip if the boat had been making through 
trips, and the entire cutting off of the freights on the upper side of 
the railroad. Eason's ferry is one of the most lucrative shipping 
points on the river. | 

To int. 10th he says: I don’t know how long it took them to build - 
the draw-bridge. Navigation was suspended some two months, I 
think. I cannot say definitely, as I gave the matter no thought. 

To int. 11th he says: Boeuf river is a navigable stream 
168 Boats run about one hundred miles above the railroad by the 
river. 

To int. 12th he says: I know nothing more. 


Answers of Vickers to Cross-Int’g’s. 


To cross-int. Ist he says: I reside below the bridge; have lived 
near Boeuf river 26 years. 

To cross-int’y 2nd he says: Ist of December. 

To eroes-int'y 3rd he says: About seventy bales. 

To cross-int’y 4th he says; I hauled none to the railroud after the 
rainy season set in. 
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To cross-int’y 5th he says: It was. 

To eross-int y 6th he says: It rose earlier than general. 

To eross-int y 7th he says: It was. 

To eross- int y 8th he says: I don’t know; he did not have full 


trips. 
To cross-int’y 9th he says: I can’t say certain. 
To cross — 10th he says: None save that he did not make regular 
„ on account of the sparcity of freight. 
169 o cross-int’y 11th he says: I presume they could, but they 
had no warehouse to store it in. 
To cross-int’y 12th he says: I can’t say who had cotton, or how 
much there was. eta 
To cruss-int’y 13th he says: J means of knowledge is that I saw 
the manifest of each down trip, & saw the boat on her up trips, and, 
having been engaged in steamboating, I know that the curtailing of 
the freight-lists by the loss of the freights of the upper portion of the 
river must have amounted to my estimate of the damages as stated 
in my answer to direct int’y 9. 
To cross-int’y 14th he says: I don’t know when the work on the 


draw commenced. 82 
H. F. VICK ERS. 


Sworn to & subscribed before me, this March 29th, 1881. : 
E. C. MONTGOMERY, J. P. 


I, E. C. Montgomery, justice of the peace of the 2nd ward of Rich- 
land parish, certify that I caused H. F. Vickers to appear before 
me at the time and place above mentioned, and that he 
170 was sworn, and answered as above set forth; that I reduced 
his answers to writing, & caused him to sign the same. 
Witness my signature officially this March 29th, 1880. 
85 E. C. MONTGOMERY, 
2nd Ward, Richland Parish. 


Answers of Balfour. Filed Ap' 9th, 1881. 


Depositions of CARL ES P. BaLrour, sworn & examined on April 
8th, 1881, under & by virtue of the annexed commission, at my office, 
in the town of Rayville, La., who, being first duly sworn, in answer 
to the interrogatories propounded by plaintiff and cross-int’ys pro- 
pounded by defendant, did depose & say [as] follows: 


To int’y Ist he says: Iam; about ten years; captain of a steam- 
boat & owner; Era No. 10. 

To int’y 2nd he says: I know he was prevented from going to 
Eason’s ferry at the time mentioned. The Era No. 10. I think, in 
November & December ; he tried three times. 

To int’y 3rd he says: I think there was. I know there was 
171 enough one time. 

To int’y 4th he says: It is frequently navigable in the fall 
to Eason’s ferry. 

To int’y 5th he says: He could not get through the railroad bridge; 

9—259 3 


66 JAMES HAMILTON vs. 


they were building a new bridge, or repairing the old one. The 
railroad company (V., S. & R. R. R. Co.) was the cause of the ob- 
struction. 

To int’y 6th he says: There was cotton ready for the Era No. 10 
above the bridge. Some of it was shipped by the railroad ; price by 
boat was $1.50; by rail, $2.50. 

To int’y 7th he says: They were indignant at the R. R. Co. 

To int’y 8th he says: I can’t answer; I know another boat did 
come in, and a good many patronized her. " 

To int’y 9th he says: I think he has been damaged, but I can’t 
say how much. I think he lost up freights and ‘freights, on 300 or 
400 bales of cotton down each trip, which would probably amount 

to seven or eight hundred dollars each trip. 
172 To int’y 10th he says: I don’t remember; I think two or 
three months. 

To int’y 11th he says: It is; they go up to P't Jefferson and to 
Eason’s ferry. 

To int’y 12th he says: I don’t know of anything. 


Answers of Balfour to Oross-int’ys. 


To cross-int’y 1st he says: Above; about twenty years. 

To cross-int’y 2nd he says: Generally about the last of November 
or Dec. 1st. 

To cross-int’y 3rd he says: About (50) fifty bales. 

To cross-int’y 4th he says: Fifty bales. 

To cross-int’y 5 he says: I- was after the 10th of November. 

To cross-int’y 6th he says: It rose earlier than usual. 

To cross-int’y 7th he says: It was after November the 10th. 
= cross-int’y 8th he says: I don’t-know. I think she carried very 

ittle. 

To cross-int’y 9th he says: I think it was three. 

To cross-int’y 10th he says: None that I know of. 
173 To cross-int’y 11th he says: They could have hau-ed it to the 
river bank for the boat, but there was no warehouse at or near 
the bridge, & the cotton would have been exposed to the weather 
and liable io have been stolen. 

To cross-int’y 12th he says: I had cotton; and Dr. Jordan, Thos. 
Jones, Whitestone, Heffner, Davis,and a good many other parties 
had cotton. I think my estimate that she lost 300 or 400 bales each 
trip (which was afterward shi pped by rail) is a low estimate. 

o cross-int’y 13th he says: I have answered as fully as I can, in 
answer to direct interrogatory 9, my means of knowledge was from 
seeing some of the cotton, & from hearing my neighbors say how 
much they had. 


To cross-int’y 14th he says: It was not. 
C. P. BALFOUR. 


Sworn to and subscribed to before me this 8th day of April, 1881. 
E. C. MONTGOMERY, J. P. 


174 1, E. C. Montgomery, u justice of the peace of the 2nd ward of the 
parish of Richland, docertify that I caused H. F. Vickers & Charles 
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P. Balfour, witnesses hereinbefore named and examined, to appear 
before — at the time and place above mentioned, and, after swearing 
them to tell the truth, in answer to the annexed interrogatories & 
cruss-interrogatories, I then propounded to each of them the direct 
and cross-interrogatories, and, in the presence of each witness, I re- 
duced their answers to writing and caused each of said witnesses to 
sign his deposition in my presence. 

In testimony whereof I have hereunto signed my name officially 
on this April 8th, 1881. 


E. C. MONTGOMERY, 
J. P. 2nd Ward, Richland Par. 
Charges of executing commission.... 7 50 
Cost of summoning witnesses 2 50 
$10 00 


Interrogatories to C. W. Eason, Leroy Lee, J. W. Davis, Jno. Jones, Jr., - 
J. M. Sharp, T. M. Baird, & M. Larkin. Filed Mar. 22nd, 1881. 


175 JAMES HAMILTON of 
v8. ; No. 1655. 
Tue Vicxsnund, SHREVEPORT & Paciric R. R. Co. 


Interrogatories to be | eg ye to C. W. Eason, Leroy Lee, J. W. 
Davis, John Jones, Jr., J. M. Sharp,S. M. Baird, and Milton Lar- 
kin, of Morehouse Parish, Louisiana, the answers to which are to 
be read in evidence, on the trial of this case, on behalf of plaintiff. 


Ist. Are you acquainted with the plaintiff in this suit? How 
long have you known him? What is his bussiness or occupation? 
What steamboat has he been running in Boeuf river between Eason’s 
ferry and New Orleans in 1879 and 1880? 

2nd. Do you know whether or not the plaintiff was prevented 
from going to Eason’s ferry on Boeuf river, in the fall or winter of 
1880, with his steamboat? What steamboat did he try to take to 
Eason’s ferry? When and how often? 

3rd. Was there enough water in the river to enable his boat, Era 
No. 10, to go to Eason’s ferry when he brought her to the R. R. 
bridge across Boeuf river? 

4th. What prevented him from reaching Eason’s ferry? 
176 Was there any obstruction to the free navigation of the river? 
What was the obstruction? Who placed the obstruction in 

the river, or who caused it to be placed there? 

5th. Was there cotton ready for the Era No. 10 to take above the 
railroad bridge when she was prevented from going to Eason’s ferry, 
in the fall or winter of 1880? Was any of the cotton which she 
would have carried shipped on the railroad, or not? What was the 
price per bale for shipping by rail? What by boat? 

6th. Were or were not the planters and merchants above the 
bridge in the neighborhood of the river indignant at plaintiff be- 
cause he did forcibly remove the obstructions to the free naviga- 
tion of the river? 
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7th. Did they or some of them, or did they not, induce another 
steamboat to be brought into the trade, and did they or did they 
not patronize the said boat in preference to the Era No. 10, because 
of the failure of the plaintiff to go to Eason’s ferry in spite of the ob- 
stacle to the navigation placed in the river by the defendant? 
8th. Has the plaintiff been damaged or suffered loss by 
177 being prevented, by the bridge of defendant, from navigating 
Boeuf river freely in the fall or winter of 1880? State to 
what extent he has been damaged, and in what consisted the loss. 
9th. How long was the defendant in building its draw-bridge ? 
How long was the free navigation of Boeuf river obstructed by de- 
fendant? , , 
10th. Is or is not Boeuf river a navigable stream ? How high up 
said river do boats generally run? 
11th. State anything else you may know that may benefit plain- 
tiff in this suit. Is or is not Boeuf river generally or frequently 
navigable in the fall of the year? 
JNO. T. LUDELING, 4 
JNO. H. DINKGRAVE, Att'y. 


6th inte tory objected to as not relevant, and as not being 
properly an element of damages. 
7th on same ground. All other legal objections reserved and de- 
lays waived and service accepted. 
BOATNER & LIDDELL, 
Of Counsel for Defendant. 


178 Oross-Interr’g’s to Eason, Lee, et al. Filed 22d Mar., 1881. 
Hamitton vs. T. V., S. & P. R. R. Co. 


Defendant propounds the following cross-interrogatories to C. W. 
Easton, Leroy Lee, J. W. Davis, J. M. Sharp, T. M. Baird, & Milton 
Larkin, of 1 subject to the objections to their testi- 
mony already reserv 


Ist. If you state that plaintiff was prevented from bringing a 
steamboat to Eason’s Ferry in the fall of 1880 by obstructions in the 
a river, state when those or that obstruction was first placed 

ere. 

2nd. Was the river at a navigable stage of water at that time ? 

3. How long after such obstruction was placed in the river before 
it became navigable ? 

4th. Did the river remain at a navigable stage during the entire 
time the repairs on the bridge at Girard were being made, & while 
the draw could not be used ? 

Sth. How much cotton did you ship by the railroad from the 10th 
November, 1880, to the 20th December of that year, and how much 

did other parties so ship, to your knowledge ; who were they ? 
179 th. If any, to what point did you haul it for shipment? 
7th. At what date or season of the year does the naviga- 
tion of Boeuf river usually open? Did not it open at an unusually — 
date in 1880? : 
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8th. Wes much cotton of the crop of 1880 ready for shipment 
prior to the 20th Dec. of that year? 

9th. Was not the weather very unfavorable to picking cotton up 
to that time? | 

10th. Was not the bulk of the crops produced in 1880 made ready 
for market after the 20th Dec. of tliat year? b 

BOATNER & LIDDELL, 
Of Counsel for Deft. 


Commission. 


The State of Louisiana to any judge or justice of the peace in the 
parish of Morehouse, Greeting: 


Know ye, that reposing special trust in your fidelity and provi- 
dent circumspection, we do hereby authorize and require of you to 
cause to come before you W. J. Summerlin, and do you him 
180 examine on his oath or affirmation touching his knowledge 
in a certain suit now pending in the 5th district court in and 
for the parish of Ouachita, State aforesaid, wherein James Hamilton 
is plaintiff, and the Vicksburg, Shreveport & Pacific R. R. Co. is de- 
fendant, and his answers to the annexed interrogatories, so taken, do 
you certify the same and enclose and send them to the clerk of said 
court, at the town of Monroe, in order that the saine may be read in 
evidence on the trial of said cause; also enclose — send this com- 
mission on or before the fourth Monday of January next, 1881, that 
being the first day of the next term of said court. 
Witness the Hon. R. W. Richardson, judge of said court, this 28th 


day of November, 1881. 
AUSTIN GREEN, 
Clerk of the 5th Judicial District Court, Parish of Ouachita. 


Tue State or Lovuistana, Parish of Morchouse: 
JAN’Y 2np, 1882. 


To the Hon. Judge R. W. Richardson, of the Sth district court for 
the parish of Ouachita: 


181 In ‘submission to your honor’s command, I have taken the 

interrogatories of C. W. Eason, J. M. Sharp, M. K. Larkin, J. 
W. Davis, L. E. Lee, John Jones, and S. W. Baird — after their being 
duly sworn, did make the answers as found in their interrogatories 
on the day and date therein written. Certified to and subseribed be- 
fore me, W. J. Summerlin, justice of the peace in and for the Sth 


ward of the parish of Morehouse, State of Louisiana. 
W. J. SUMMERLIN, J. P. 


Magistrate’s cost for issuing subpeenas and taking interrogatories 
of seven men, at 12 each, $10.50. 
Please collect or have Charley Trousdale to collect the above bill 


and forward the amount to me, & oblige. 


Jan’y 2nd, 1882. | 
W. J. SUMMERLIN, J. P. 
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Answers of C. NV. Eason. Filed Ap! 13, 82. 


JaMES HAMILTON 
18. 1655. 
Vicksnund, Sureverort & Pactric R. R. Co. 


Answer to ink. Ist by C. W. Eason: Yes; Iam acquainted with 

laintiff; have known him for 20 years; have always known 

182 him as a steamboatman ; he has been running the steamboat 

Era No. 10, as captain or master, since 1879, beginning with 

the business season of that year in the fall, running between n’s 
Ferry and New Orleans. b 

Answer to int. 2: Yes; the steamboat Era made the first trip as 
far as the railroad bridge, on Boeuf river, and the capt., Hamilton, 
plaintiff, made a demand of the agent, G. S. Boyd, at Girard, to open 
the bridge, and he refused to do so; this was the 9th day of Nov., 
1880, and was prevented from passing four or five trips from the 9th 
Nov. to Jan’y, 1881. 

Answer to int. 3rd. Yes; I think there was enough every trip for 
four trips. 

Answer to int. 4th. The obstructions in the river, which was piling 
driven about every 6 or 7 feet entirely across the stream—the ob- 
structions were placed there by the contractor, a Mr. Rainbolt. 

Answer to int. Sth. Yes; but I don’t know how much there was 

first trip above the bridge, but I would have had about 200 
183 bales of cotton first trip at my warehouse, Eason’s Ferry. The 

cotton was all shipped by railroad between the 9th Nov., 1880, 
to the 26 Jan., 1881. The price of freight on the cotton by railroad 
was $2.50 per bale. I think there was about twelve hundred B. C. 
shipped by railroad, which would have been shipped S. B. Era had 
she not been prevented by obstructions in the river from coming to 
Eason’s Ferry. 

Answer to int. 6th. Yes; there was a great fault found of plain- 
tiff because he did not forcibly remove the obstructions out of the 
river. 

Answer to int. 7th. They tried to induce another boat, but failed 
to get one. 

Answer to int. 8th. The plaintiff was damaged to a considerable 
extent, but I don’t know how much he was damaged by not getting 
the cotton & the up freights, which was very heavy up freights that 


fall. 
Answer to int. 9th. The obstructions were put in the river, 
184 I think, in August, 1880, and was not taken out until the 
26th January, 1881, or thereabout. I suppose they were 
building the bridge during that time. 
Answer to int. 10th. Yes; it is a navigable stream. 
Answer to int. 11th. I think plaintiff’s character was damaged as 
a steamboatman. 
Answer to int. 12th. No; not generally navigable in the fall, 


though it was the fall previous about the same date. 
C. W. EASON. 
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Sworn to 454 subscribed before me, this the 19th December, 1881. 
W. J. SUMMERLIN, J. P. 


JaMes Hamitton va. Tue V., S. & P. RAILROAD. 


Answer to int. of defendants No. 1. The obstructions were placed 
there before the 9th November, 1880, at which time the steamer 
made her first trip to the bridge. 

Int. 2nd. The river was navigable at that time. 
185 Int. 3rd. About six weeks or more. 
Int. 4th. Yes; it remained navigable the entire time. 

Int. 5th. I shipped no cotton by railroad, but there was about 
1,200 bales hauled by my ferry that would have been shipped by 
boat if there had not been obstructions in the river at the railroad. 
This was hauled by the shippers generally. 

Int. 7th. It does not become navigable usually in the fall, but it 
was that fall & the fall before. 

Int. 8th. There was about 200 bales ready to be shipped from 
Eason’s Ferry the the first trip, and about 1,200 bales from the 9th 
Nov., 1880, to Jan’y 26th, 1881. 4 

Int. 9th. Yes; it was very unfavorable. : 

Int. 10th. Yes; I think so. 

C. W. EASON. 


Rm to and subscribed before me this the 19th day of Decem- 
r, ; 
W. J. SUMMERLIN, J. P. 


186, Agreement with Rainbolt. Copy. Filed Ap’l 14th, 82. 
Moxnok, LA., May 20th, 80. 


Memoranda of agreement between J. H. Rainbolt and J. W. Green, 
gen’l manager Vicksburg, Shreveport and Pacific R. Rd, to wit: 


The said J. H. Rainbolt agrees to furnish the material, excepting 
iron work, and construct the draw-bridge across Boeuf river on line 
of said V., S. & P. R. R. in accordance with plan prepared. The ma- 
terial used for the superstructure, viz., chord, timber braces, floor 
beams, tower frames, and segments on which circular track is laid, 
to be of the best quality of cypress lumber, all heart, and free ſrom 
knots or wind shakes, the lumber to be dressed, the joints laid in 
white lead, and all the portions of the bridge in which dressed lum- 
ber is used to be painted with three coats of paint of white leadand 
linseed oil. The track stringers, guard rails, and all of the lumber 
used for the pier and abutments (not dressed) to be of sound cypress 
lumber as free as possible of sap and knots. 

Contract price as follows: Material used thirty feet and 

187 under in length fifteen (15) dollars per thousand feet, board 
measure; material over thirty feet in length twenty-two 

and pe dollars ($22.50) per thousand feet, boatd measure; for 
dressing, painting, framing, & erecting superstructure, viz., the 
Howe truss draw, twenty-three hund & fifty dollars ($2,350). 
For pier & abutment work framed & in position (including cost of 
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material) forty dollars, ($40.00 per thousand feet, board measure. 
For cypress piles for pier and abutments, viz., the material and driv- 


ing same forty-five cents per cubic foot. 
) Temporary Work. 


As far us practicable old material in present pier and abutments 
will be used in erecting a safe trestle for the passage of trains . 
the progress of the new work. Where new material is necessary 
cypress lumber, to be afterwards utilized for other purposes, will be 
used. For piles driven, cost of new material included, forty-five 
cents per cubic foot. For new lumber used in trestle, fifteen dollars 
($15.00) per thousand. For framing, erecting, and afterwards re- 
moving same, fifteen dollars ($15.00) per thousand feet, board meas- 

ure. Lumber used for the work to revert to the R. R. Co. 

188 For removing and dismantling old drawbridge, including the 

removal from old structure all of the iron work & piling up 
the same near track, one hundred dollars ($100). 

The railroad company will furnish free transportation for lumber 
for the work—loading and unloading same to be done by contractor— 
monthly payments to be made as the work progresses, less twenty 
per cent. retained until completion of contract, when full payment in 
cash will be made. ' 

The work to be done in a thorough and workmanlike manner, to 
the full satisfaction of the gen’l manager of aforesaid railroad. 

The work of framing the superstructure to be commenced without 
delay, and that of framing & erecting pier & abutments as soon as 
the water subsides sufficiently to prepare the foundations. 

The entire work to be completed with all ible dispatch. 


— J. H. RAINBOLT. 
Signed) J. W. GREEN, Gen'l Manager. 
Witness: 

(ened N. N. COE. 

Signed G. A. PRESTON. 


189 I certify that the within & foregoing is a true and correct 
copy of the original as read to the jury in this case. 
Witness my hand and seal of office this 14th April, 1882. 
AUSTIN GREEN, 
Clerk D. C. 


Notice of Interrogatories to J. N. Green. Filed 15th Sept., 1882. 
State oF Louis:ana, Parish of Ouachita : 
Sth District Court. 


JAMES HAMILTON 
v8. PVNo. 1655. 
Tne VickspurcG, SHREVEPOoRT & Paciric RAIL ROAD Co. 


To + yaa Hamilton, of the parish of Orleans and State afore- 
said : 
You are hereby notified that the defendant in the above-entitled 


66699!9G: a eu 
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suit has filed in the office of the clerk of the above court at Monroe 
interrogatories propounded to John W. Green, of Augusta, Rich- 
mond county, Ga., a true copy of which inte tories will be 
served upon you, together with this notice, to enable you to make 
any exception or add any cross-interrogatories thereto, and at the 
expiration of three entire days after the service hereof the said in- 
terrogatories will be forwarded, together with a commission to take 
the answers of the said witness to the same. 

Witness my official signature and seal of the court this 15th Sept., 


1881.. 
AUSTIN GREEN, Clerk. 


190 Srate or Lovurstana, Parish of Ouachita: 


Received this notice of interrogatories, with a certified copy of the 
same & a certified copy of the original interrogatories, in office, on 
the 15th September, 1881. and on the same day, month, and year I 
made personal service hereof by handing said certified copies to 
John H. Dinkgrave, attorney of record for defendants in the city of 


Monroe, La. 
J. E. HANNA, 


Dy Sheriff. 
Serving notice, &c., 50c. 
Petition with Interrogatories to J. W. Green. Filed 15th Sept., 1881. 


PARISH OF OUACHITA: 
8 5th District Court. 


JAMES HAMILTrON vs. Tue V., S. & P. R. R. Co. 


To the hon. the judge of said court: 

The defendant in this cause respectfully shows that the testimon 
of John W. Green, a resident of Augusta, Richmond Co., Georgia, is 
material & competent and necessary to a proper defence of this 
cause. 

Wherefore defendant prays that a commission issue directed to E. 
R. Cunningham, a commissioner of the State of Louisiana for the 

State of Georgia, residing in the city of Augusta, command- 
191 ing him to take the sworn answers of said J. W. Green to the 

interrogatories hereafter propounded, said answers to be used 
as evidence in behalf of defendant upon the trial of this cause. 

Pray for proper notice to pl'ff & for general relief, &c. 

F. P. STUBBS & 
BOATNER & LIDDELL, 
Att’ys for Def t. 


Interrogatories to John W. Green. ‘ 


PARISH OF OUACHITA: 
5th Dis’t Court. 


HamItton vs. V., S. & P. R. R. Co. 


Ist. Please state your present residence and vocation ? 
10—259 
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2nd. Were you or not prior to your removal to the State of Georgia 
the vice-president & gen’l manager of the Vicksburg, Shreveport 
and Pacific Railroad Co.? 5 

Zrd. If so, state when your employment as general manager com- 
menced? 

4th. Do you know anything of the construction by defendant of 
a railroad bridge across the Boeuf river in the autumn or winter of 
1880? If so, state whether such construction was necessary or not. 

5th. What was the condition of the old bridge across said stream ; 
was it safe and fit for the purposes for which it was con- 

structed ? 
192 6th. If in answer to the above you state that you know of 
the construction of the R. R. bridge across said streain, state 

when the work commenced. | 

7th. Who directed the building of the draw-bridge; who con- 
tracted for its construction ; that is, what agent of defendant acted 
for it in the work ? 

8th. Were any precautions taken by defendant’s agents to have 
this work speedily finished? If yea, state what those precautions 
were. 

9th. State the season of the year at which the work was com- 
menced ? 

10th. Was the selection of this period the result of accident or 
design? If the latter, state the reason why this season was selected. 

11th. Do you or not know the seasons of the year or months in 
which Boeuf river is usually navigable? If yea, state your means of 
knowledge, & how song you have observed its stages of navigability 
& the reverse. 

12th. Are you acquainted with plaintiff in this suit? 

13th. If yea, state whether or not you ever had any conversation 


or conference with him in regard to the building of a 


193 bridge by defendant across Boeuf river? 
14th. If yea, state when and where and the substance of 

said conversation, if if you can recollect it? 

15th. Was there any delay in putting said bridge in position? If 
so, state the cause of such delay. 

16th. If you state the delay, state whether the cause thereof was 
anticipated by defendant or its agents, or could have reasonably been 
anticipated by them. 


17th. Do you know the date at which plaintiff first arrived atthe ° 


bridge with his boat in the month of ——, when the navigation of 
Boeuf river was obstructed thereby? If [so], state it. 

18th. How often in your experience had said Boeuf river been 
navigable at that season of the year as high as said bridge. 

19th. How long have you been connected with and had occasion 
to observe the stage of water in Boeuf river? 

20th. How long have you been connected with the Vicksburg, 
Shreveport & Pacific; the V., S., P. R. R. & the N. La. & T. R. R. 

Jom panies ? 
194 21st. State whether or not these several corporations have 
been the owners or operators of the line of railroad running 

from Delta to Monroe, La. : 
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22nd. Stute what, if any, means were adopted and used by the 
defendant or ‘he contractor to expedite the work of construction. 

23rd. State the character of the weather during the fall of 1880, 
and whether any means could have been used successfully to com- 
plete the work of that season earlier than it was done.. 

24th. State to what extent freights, if any, which under ordinary 
circumstances would have gone by steamer were divirted to and 
carried over defendant’s se 

F. P. STUBBS, 


BOATNER & LIDDELL, 
Of Counsel. 


Before me personally came and appeared Charles J. Boatner, one 
of the attorneys for defendant in this cause, who swears to the best 
of his knowledge & belief that the testimony of the witness, John 


W. Green, is necessary and material to the defendant. 
CHAS. J. BOATNER. 


Sworn to & subscribed before me this 16th day of September, 1881. 


195 Let a commission issue as prayed for herein, returnable on 
or before the Ist Monday of October, 1881. 
Done & signed at chambers, this 16 Sept., 1881. 
: R. W. RICHARDSON, 
Judge Sth District. 


Commission to take Testimony of J. W. Green. 


The State of Louisiana to E. H. Cu nningham, commissioner of the 
State of La. for the State of Georgia, or to any judge or justice of 
the peace in the county of Richmond, State of Georgia, Greeting : 


Know ye that, reposing special trust in your fidelity and provi- 
dent circumspection, we do hereby authorize and require of you to 
cause to come before you John W. Green, and do you him examine 
on his oath or affirmation touching his knowledge in a certain suit 
now pending in the 5th district court in and for the parish of Oua- 
chita, State aforesaid, wherein James Hamilton is plaintiff and the 
Vicksburg, Shreveport & Pacific Railroad Company are defendants ; 
and his answers to the annexed interrogatories so taken do 
196 you certify the same and enclose and send them to the clerk 
of said court at the town of Monroe, in order that the same 
may be read in evidence on the trial of said cause ; also enclose and 
send this commission on or before the first Monday of October next, 
1881, that being the first day of the next term of said court. 
Witness the Hon. R. W. Richardson, judge of said court, this 20th 


day of September, 1881. 
AUSTIN GREEN, 
Clerk of the 5th Judicial District Court, Parish of Ouachita. 
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Answers of J. N. Green. Rec'd & Filed April 12th, 1882. 


Answers of John W. Green to interrogatories propounded to him in 
the case of James Hamilton vs. The Vicksburg, Shreveport and 
Pacific Railroad Company. | 
Answer to interrogatory No. 1: I reside at Augusta, Richmond 

county, Georgia. I am general manager of the Georgia railroad. 

Answer to interrogatory No. 2: Prior to my removal to Georgia I 

was vice-president & general manager of the Vicksburg, 

197 Shreveport and Pacific Railroad Co. 

Answer to interrogatory No. 3: I assumed the duties of 
general manager of the Vicksburg, Shreveport & Pacific Railroad on 
the 2nd day of December, 1879. 

Answer to interrogatory No. 4: I know of the construction of a 
railroad bridge by the defendant across the Boeuf river in the autumn 
or winter of 1880. The construction of said bridge was necessary. 

Answer to interrogatory No. 5: The condition of the. old bridge 
across said streain was unsatisfactory ; it was unsafe and unfit for 
the purpose for which it was constructed. 


Answer to interrogatory No. 6: I believe the work was com- 


menced in June, 1880; I cannot indicate the exact date. The con- 

tract made with J. H. Rainbolt, on file in the office of the Vicks- 

burg, Shreveport & Pacific railroad at Monroe, Louisiana, will 
furnish this information in accurate terms. 

198 Answer to interrogatory No. 7: J. H. Reinbolt contracted 
for the construction of the bridge and immediately directed 

the execution of the work. 


Answer to interrogatory No.8: All possible precautions were 


taken by defendant’s agents to have the work splendidly finished. 
The measures adopted were, first, to obtain the necessary material ; 
second, to frame the structure and have it ready for erection when 
the stage of water in Boeuf river permitted the foundations to be 
prepared. 

_Answer to interrogatory No. 9: The work was commenced imme- 
diately after the contract was signed. To the best of my knowledge 
& belief, it was in the month of June, 1880. For exact date see con- 
tract on file in V., S. & P. R. R. Co’s office. 

Answer to interrogatory No. 10: The selection of this period of 

the year was the result of design. The reason for selecting 

199 this period of the year was to procure the material and frame 

_ the structure during the summer, so as to have it ready for 

erection as early as the stage of water would permit the foundations 
to be prepared. 

Answer to interrogatory No. 11: The Boeuf river is usually navi- 
Ist gable at the railroad crossing from 1st to 15th of January to about 
of July. I know of what I speak from observation. I have observed 
the stage of water in Boeuf river for more than fifteen years. 

* to interrogatory No. 12: Yes; I know the plaintiff in this 
suit. 

Answer to interrogatory No. 13: I had a conference with the 
plaintiff in regard to the bridge that that was being constructed by 


gp. 


9 
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the defendant acruss Boeuf river. The conference was at the office 
of W. B. Brockett, railroad & steamboat agent in the city of New 
Orleans. I have no date with me by which to fix the exact date. 
It was in ~ month of October, 1880, and I believe early in the 
month. ä 
200 Answer to interrogatory No. 14: The substance of our con- 
Versation was as ot see I stated to the I stated to the plain- 
tiff that the unusual rainfall during the summer and early antumn 
had produced in Boeuf river an exceptional stuge of water; that the 
work of completing the bridge was necessarily retarded, and that the 
drawbridge could not be utilized for the passage of steamboats until 
some time during the month of November; the exact date I cannot 
now recall. I furthermore stated to plaintiff that although the rail- 
road company had the legal right to obstruct the stream to make 
necessary repairs to the bridge, yet for the sake of harmony & good 
will the V. S. & P. R. R. Co. would pay him a certain sum per trip, 
ten days apurt, during such time as the bridge obstructed the pas- 
sage of his boat, provided the plaintiff would stop his boat at Dem- 
mings mill about one mile below the bridge. I have no date with 
me to state in accurate terms the amount I offered, but I believe it 
was $150.00 for the first trip, and $200 for each succeeding trip. 
This offer was declined by plaintiff, although he admitted 


201 chat the first trip of his boat was always attended by loss, 


even when the stage of water permitted him to reach Lake 


La Fourche. 


Answer to interrogatory No. 15: Yes; there was delay in putting 
the bridge in position. The cause of the delay was the substructure 
was incomplete. The high stage of water prevailing during the late 
summer & early autumn seriously retarded the work of preparing 
the bridge foundation. 

Answer to interrogatory No. 16: The cause of the delay was not 
anticipated by the defendant or its agents, nor could such cause have 
been reasonably anticipated by them. 

Answer to interrogatory No. 17: I have no data with me to give 
the exact date when the plaintiff first arrived at the bridge in the 
month of October, 1880, but believe it was between the 10th & 15th 
of October. 

Answer to interrogatory No. 18: With the exception of the year 

1867, I have never known Boeuf river made navigable by 
202 rain in the month of October as high up said stream as the 

railroad crossing. The river was navigable in the autumn of 
1875 in consequence of overflow of the Mississippi river. 

Answer to interrogatory No. 19: For more than fifteen years. 

Answer to interrogatory No. 20: I have been connected with the 
Vicksburg, Shreveport & Pacific, the V. S. & T. R. R., and the North 
Lu. and Texas R. R. Companies for sixteen and a half years. 

Answers to interrogatory No 21: The Vicksburg, Shreveport & 
Pacific, the Vicksburg, Shreveport and Texas, and the North La. & 
Texas R. R’d Companies have been the owners or uperators of the 
line of railroad running from Delta to Monroe, La. 

Answer to interrogatory No. 22: The defendant, through its con- 
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tractors, urged the work of constructing the bridge with all possible 
vigor. When it appeared probable that navigation would be 
203 restored at such unexpected period the work was prosecuted 
on Sundays as well as during the week, through days of rain. 

Even night work was attempted, but was found impracticable. 
Answer to interrogatory No. 23: The summer & autumn of 1880 
were marked by exceptional rainfall. No means within the reach 
of the defendant could have been used to complete the work earlier. 
Answer to interrogatory No. 24: I have no data with me to show 
the amount of freight transported by the R. R. that under ordinary 
circumstances might have been shared by the plaintiff boat. The 


amount is insignificant. 
JOHN W. GREEN. 


Sworn to, subscribed before me this 28th day of September, 1881. 
| JOHN VAUGHAN. 
Justice of the Peace in and for the 389 District, G. M. 
of the County of Richmond and State of Georgia. 


204 Letter. Boydto Hamilton. Filed April 17th, 82. 


GIRARD, LA., Dec. 6th, 1880. 
Capt. James Hamilton, care Lord and McPeak, New Orleans, La. 


Dear Sir: I think the bridge will be ready for you by the 20th 
inst., next, but I will telegraph you 4 or 6 days su as to give you 
time to get here by the time it is ready. I will also let the people 
in Oak Ridge know when to expect you. 

I would have answered your telegraph of the 4th, but I had pre- 
viously telegraphed you I would let you know when to come. 


Your friend, &c., 
G. S. BOYD. 


Telegram XX. Boyd to Hamilton. Filed Apl. 17, 82. 
Dated Girard, La. Rec'd 11 a. m. Dec. Ist. 


To James Hamilton, care Lord and McPeak: 


So much rain bridge won’t be ready by fifteenth. Will telegraph 
you five or six days before you can pass. 
G. S. BOYD. 


20 paid. 139. 


2043 State of Georgia, by his Excellency Alfred H. Colquitt, Gov- 

ernor and commander-in-chief of the army and navy of 

this State, and of the militia thereof—all to whom these presents 
shall come, Greeting: 

Know ye that John Vaughn, whose official signature appears to 
the instrument of writing hereto annexed, was, at the time of affi x- 
ing the same thereto, a justice of the peace in and for 398th district, 
G. M., Richmond county, in this state, as appears from the records 
of this department, and that his attestation is in due form. There- 
fore all due faith, credit, and authority is and ought to be had and 
given to his attestation as such. 
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Given under my hand and the great seal of the State, at the capitol 
in Atlanta, this the fifth day of April, in the year of our Lord one 
thousand and eighty-two, and of the Independence of the United 
States of America the one hundred and sixth. 

[SEAL. | ALFRED H. COLQUITT, 
Governor. 

Received $2.00. 

For entering, received 50 cents. 

By the Governor: 

N. C. BARNETT, 
Secretary of State. 


2047 Executive department, Atlanta, Ga., April 5th, 1882. 
J. W. WARREN, 
Secretary Executive Department. 


A true copy of original certificate. 
ROB. J. WILLSON, 


Clerk Supreme Court of La. 
205 ‘Telegram X. Boyd to Hamilton. Filed Ap’t 17, 82. 


GirArD, LA., 27. 
Received at 12, Nov. 27. 


James Hamilton, care Lord & McPeak : 


If rain don’t prevent you can pass bridge by tenth or fifteenth. 
| G. 8. BOYD. 
12 p'd. 332. 


Ns Bill of Exceptions. Filed April 12, 82. 
STaTE OF Lovisiana, Parish of Ouachita : 
5th District Court. 
JAMES HamILton vs. V. & Paciric R. R. Co. 


Be it remembered that on this day, the 12th day of April, being 
the day fixed for the trial of said case, when the case was called for 
trial defendant asked for a postponement of the case, on the ground 
that the testimony of J. W. Green had not been returned & that 
they had a telegram from said Green saying that said evidence had 
been forwarded. Which was —— to on the ground that the 
case had already been postponed once under the following circum- 

stances, to wit: When the case was reached regularly on the 
206, docket and called for trial an affidavit for a continuance was 

‘made by the defendant on the grounds stated in their affida- 
vit in regard to the testimony of said (ireen, which had been taken 
in Georgia by a justice of the peace, whose signature was not 
authenticated, & a rule to show cause having been taken was an- 
swered and the objections to the evidence was sustained. 
That on agreement of the application for a continuance it was 
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distinctly intimated that if a continuance were granted that plain- 
tiff would admit the evidence rather than have the case con- 
tinued, but that defendant was guilty of laches in not having had 
the testimony of Green taken over, as several terms of the court had 
intervened since the return of said — And notwithstand- 
ing what had been said on agreement, and the distinct declaration 
of plaintifi’s counsel that he would insist upon all his legal rights, 
defendant sent the testimony of Green with the commission & 
cés-verbal to Georgia to have the signature properly authenticated, 
& thus deprived plaintiff of the right to admit the testimony 
207 rather than continue or postpone the trial, and without 
giving the plaintiff an opportunity to cross-question the 
witness ; & that the defendant was guilty of laches. Which objec- 
tion was overruled & the case was pustponed till the meeting of 
court this afternoon, to which ruling plaintiff excepted & tenders 
this bill of exceptions for signature. 
Done & signed this 12th of April, 1882. 
By the Court: The defendant's counsel read telegram stating that 
the testimony had been mailed, & the court only postponed takin 
up the case until the meeting of court, after dinner, about which 


time the mail arrives. 
R. W. RICHARDSON, 
Judge ith Dist. 


N Vs Bill of Exceptions. Filed 14th Ap', 82. 
Srark OF LotislAxA, Parish of Ouachita: 
5th District Court. : 
JAMES Hamiton va. V., S. & P. R. R. Co. 


Be it remembered that on the trial of this case F. G. Hudson, a 
witness & district attorney, was asked to state his reason for in vesti- 
gating the matter of the obstruction of Boeuf river by defendant, & 

his conclusions, which were objected to by the plaintiff on the 
208 grounds that the reasons or conclusions of the witness was 

not evidence, & that it was irrelevant and inadmissible under 
the 3 which objections were overruled, and plaintiff ex- 
cepted. 

ond. And the same witness was asked if Rainbolt, the bridge 
builder or contractor, had pointed out the difficulties he had to en- 
counter; which was objected to on the ground that it was heresay & 
irrelevant ; which objections were overruled, and plaintiff excepted. 

3. Be it further remembered that plaintiff offered certain tele- 
grams, numbered 1, 2, 3, & hereto attached & made a part hereof, 
addressed to the plaintiff, & which the plaintiff had testified he had 
received; which was objected to on the ground that there was no 
proof of the signatures thereto; which objection was sustained, & 
plaintiff excepted. 

And on the trial plaintiff offered the testimony taken by commis- 
sion of witnesses in Morehouse parish, named in commission & in- 
terrogatories filed 10th of May, 1881, to wit: 


’ 
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209 Which was objected to on the ground that the Same had not 

been returned before the — of the return day, which 
objection was sustained, & plaintiff excepted & attaches the evidence 
to this bill as @ part thereof (page 226.) And the plaintiff offered 
the testimony of witnesses named in the petition for a commission, 
and in the caption to the interrogatories propounded and attached 
to a commission addressed any judge or justice of the peace or 
magistrate of Morehouse parish; which was objected to on the 
ground that the witnesses named were not mentioned in the commis- 
sion, & the objection was sustained, and plaintiff excepted. And 
he prays to have these, his bills of exceptions, signed. 

Read and signed in open court 15th April, 1882. 
R. W. RICHARDSON, 
Judge of Sth Dist. 


PUf’s Bill of Exception. Filed Ap! 18, 82. 
SrarE or Lovistana, Parish of Ouachita : 
5 Dist. Court. 
JamMES HAMILTON. vs. V., S. & P. R. R. Co. 
Plaintiff objects to the testimony of J. W. Green on the fol- 


210 N grounds, to wit: 
1. TI 


iat said testimony was taken by commission on the 
28th of Sept., 1881, in the State of Georgia. Rule was taken to 
show cause why said testimony should not be used, & was answered, 
& the objection to the reading thereof as evidence was maintained. 
That on the argument of the rule and answer it was stated by plain- 
tiff's attorney, J. T. Ludeling, that the interrogatories had been 
served during his absence from the State, and that they had not 
been crossed, & he urged that as a reason why he believed his recollec- 
tion that he had made no agreement about said testimony was cor- 
rect, & he stated he would insist upon all his legal rights. ‘That 
notwitstanding said declarations in open court, and in the hearing 
of the presiding judge, and attorneys for defendants, they sent the 
testimony to Georgia to have a certificate of the Governor attached 
thereto. He objects that he is denied thereby the right to cross-ex- 
amine said witness, which he had to do, after the ruling of the 
court on the rule to show cause if the defendant desired to 
211 take the testimony over or to cure defects in the execution of 
the commission. 

2. If the foregoing be overruled, plaintiff objects that the alleged 
certificate of the Governor of Georgia, dated long after the execution 
of the commission, is not written on the same paper as the deposi- 
tion, and there is no evidence that the Governor ever saw the jus- 
tice’s certificate if he, the Governor, signed it. 

3. It is objected that the Governor of Georgia did ‘not sign said 
certificate, it being manifest that the signature is made by the secre- 
tary of the executive department. 

4 He further objects to the first sentence in answer to the 8th 
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interrogatory on the ground thathe therein gives his opinion, which 
is not evidence. He objects to the 14th answer, commencing at the 
words “I stated to the plaintiff, &c.,“ to the words Yet for the sake 
&c.,” on the grounds that the witness, the agent of the defendant, [is] 
detailing his opinions expressed to the plaintiff, which is not evidence. 
He objects to that part of the answer which commences at the words 
“Although he admitted, &c.,” to the close of the answer, on the 
grounds that it is only a part of an admission without stating the 
whole conversation or statement in connection with said ad- 
212 mission. He objects to the 16th answer on the grounds it is 
only the opinion of the witness, which is not evidence. 
Plaintiff objects to the first sentence in the 22nd answer on the 
grounds that it only expresses the opinion of the witness, which is 
not evidence. He objects to the last sentence of the 23rd answer, 
because it expresses only the opinion of the witness. He objects to 


the last sentence in answer 24, for the same reason. 
LUDLING, Au'y. 


State oF Louisiana, 5th Dist. Court: 


Be it remembered that on the trial of the above-entitled cause the 
above objections were made to the reception of the testimony of J. W. 
Greene, taken by commission and offered in evidence, & the district 


judge decided that the certificate was not signed by the Governor & 


was not a proper certificate, but that to prevent the possibility of 
having the case remanded should the supreme —— not agree with 

him he would admit & the evidence was admitted & he over- 
213 ruled the other objections, to which rulings the the plaintiff 

excepted & tenders this his bill of exceptions, which he prays 
may be signed this 18th.day of April, 1882,& it was agreed that the 
original certificate should be annexed to the transcript. (Annexed 


between this page & last.) 
R. W. RICHARDSON, Judge. 
PUff’s Bill of Exceptions. Filed Ap 8th, 82. 
State OF Lovistana, Parish of Ouachita : 
5th District Court. 


JaMEs Hamitton vs. V., S. & P. R. R. Co. 


Be it remembered that the trial of this cause, when plaintiffs 
counsel was about to commence the argument, the judge a quo an- 
nounced that the argument in the case would be limited to one & a 
half hour on each side, which was objected to by plaintiffs counsel 
because the time was insufficient for them to fully present their case 
to the jury, and that under the Constitution they had a right to be 
heard ; which objection was overruled & and a bill of exceptions 
was taken, and pl’tiff presents this bill of exceptions to be signed. 

Done & signed this 18th of April, 1882. 


214 By the Court. Argument was limited in this case because 
much time had unnecessarily been occupied in its trial. The 
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docket is very heavy and a proper regard for the rights of other 
litigants, in the opinion of the court, authorized the order. 
R. W. RICHARDSON, 
Judge 5th District. 


PUff’s Bill of Exceptions. Filed Ap’l 18, 82. 
STaTE OF LOUISIANA, Parish of Ouachita: 
5th District Court. 
JamMEs HAMILTON vs. V., S. & P. R. R. Co. 


Be it remembered that on the trial of this case the witness, Pres- 
ton, was asked his opinion as to whether there were enough men at 
work on the bridge, to which plaintiff objected on the ground that 
the opinion of the witness on that subject was not evidence, which 
was overruled & a bill of exceptions was taken to the ruling. And 
the same witness was asked if the work was commenced as early as 
possible after the water had declined, which was objected to on the 
ground that the opinion of the witness on that question was not 

evidence. The objection was overruled. & a bill of exceptions 

215 was taken to the ruling of the court. And the same witness 

was asked the question whither there Were as many men at 

work as could be worked to advantage, which was objected to on the 

und that the opinion of the witness on that point was not evi- 

ence ; which was overruled & a bill of exceptions was taken. 

ae presents these bills of exceptions & prays that they may 
signed. 

Done & signed this 18th April, 1882. 

R. W. RICHARDSON, 
Judge 5th Dist. 


Def drs Bill of Exceptions. Filed Ap 17, 82. 
5th Dist. Court, Parish of Ouachita. 
James Hamitton vs. Tue V., S. & P. R. R. Co. 


Be it remembered that on the trial of this cause the defendant ob- 
jected to any evidence being offered by plaintiff in support of his 
allegations of loss resulting from competition of another boat enter- 
ing the Boeuf river trade, on the ground that such damage, if it ex- 
isted, was not the direct consequence of any act of this defendant 

or the result of any act of defendant; which objection was 
216 overruled, and defendant excepts, this bill, by agreement, to 

cover all evidence on this subject. And defendant further 
objected to the introduction of any evidence in support of the demand 
for attorney’s fees, on the ground that there is no allegation in plain- 
tiff’s petition charging malice in defendant in the acts complained 
of, and that in an ordinary action for debt or damages attorney’s fees 
are not answerable; wl. ich objection was overruled by the court and 
the evidence admitted; to which defendant excepts and reserves this 
bill of exceptions. 
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Defendant also objects to the introduction of a postal card pur- 
porting to have been written by W. T. Jordan to plaintiff, a letter 
urporting to have been written by H. F. Vickers to plaintiff, one 
by W. H. Duff, one by J. Wm. Davis, Meyer & Buer, John Jones, & 
others, and from C. W. Eason, on the ground that said letters were 
the uns worn statements of third parties er parte, and are res inter alias 
acta ; which objections were overruled and said letters admitted to 
prove rem ipsam; to which ruling defendant excepted, and 

217 reserves this bill of exceptions. 

Defendant also objected to the introduction of the testimony 
of C. W. Eason, taken under commission, on the ground that the 
commissioner under which the same was taken contained the name 
of “C. E. Eason,” and there is nothing to show that C. W. Eason is 
the party referred to in said commission, which objection was over- 
ruled and the 3 received, to which defendant excepted, & 
reserves this bill; and defendant further objected to the answers of 
James Hamilton to the third & fourth cross-interrogatories pro- 
pounded, on the grounds that said answers are not responsive to the 
questions, which objections were overruled and the answers reed; 
to which ruling defendant excepted, and reserves this bill, which is 
signed in open court this 15th April, 1882. 

R. W. RICHARDSON, 
Judge 5th Dist. 


De Bill of Exceptions: Filed Ap’l 18th, 82. 
State of Louisiana, 5th District Court, Ouachita. 
JaMES Hamitton vs. V., S. & P. R. R. Co. 


Be it remembered that on the trial of this cause defendant 
218 having offered the testimony of J. W. Green, taken under 
commission, whereupon plaintiff objected, stating his objec- 

tions in writing, which are referred to. 
The court from inspection oi the document expressed doubt as to 
the genuineness of the signature of Gov. Colquitt to the certificate 


of genuineness & capacity of the J. P., who executed the commission, 


but under the circumstances he would admit the testimony. De- 
fendant excepted to the expression of cpinion by the court as to the 
genuineness of the signature of the Governor, and asks that the 
— — may go up with the transcript for the inspection of the ap- 
pellate court, which is accordingly ordered. 

Be it further remembered that defendant having offered in evi- 
dence the documents proven by W. R. Wadsworth, and marked “a 
a,“ bb,“ & “cc,” ema plaintiff objected that the testimony 
was irrelevant. Which objection being sustained, counsel for de- 
fendant excepted, and annexing said documents hereto asks that 
this bill be signed, which is accordingly done. 

R. W. RICHARDSON, Judge. 
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219 Document “A A,” Annered to Def rs Bill of Exceptions. 
"AA." 


Gross earnings of the V.,S. and P. R. R. for the months of Sept., 
Oct., and Nov., and Dec., 1879: 


Date. Earnings. Total. 

1879. 

IDE. FOIE Chesca minis * 10,525 85 
Passenger —— tommere 2,105 50 
—. „ 295 25 
—8 ᷣ cme 168 50 
—— — - ĩ—5—5 15 00 

— — 813.110 10 

Oct. Freight 26,393 89 

%% 3,470 85 

—. inkude coma 295 24 

. ͤ —-t᷑—ł — 88 

— 30 00 
$30,365 83 


Nov. Freight “Dat ah SRA ENE 29,808 60 
Passenger .---.-------.-..-------- 4,741 88 


—A. ͤ—A: osaminwues 295 24 

* ct eninwhininna'ce sw onan 215 09 

OU —T!r! ̃— —i4 30 00 
35,086 18 

D 25,430 34 

A A 7,867 05 

T—BB ( A | 

— encoccee 277 91 

2 4 ecee 30 00 
833,900 55 

220 Document B B,“ Annered to Def ts Bill of Exceptions. 
4B B.“ 


Total number B. C. shipped over the V., S. & P. R. R. in Sept., 
Oct., Nov., & Dec., 1879: 

September. October. November. December. 

1879 ..-...-----------.---- 4,626 12,625 14,792 10,753 


—— KVV 854 5,446 3,387 2.586 
Document C C,“ Annezed to Df ' Bill of Exeeptions. 
“CC.” 
Date. Earnings. Total. 
1880. fi 
Sept. Freight ~...cnceccsce 1002 2---e. ~~ 12,238 51 
J..... imamtnnndece cine 3,605 67 


Bw —————ðꝛv — WB 
90. | |=6GS 


a ie i i en danas 30 00 . 
: $16,316 28 
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Oct. Freighnhlt . 14,937 46 
. 3,932 33 
——— ͤ —̃ ˙ A an 
. cece twewsninnin 134 98 
„ 30 00 
— — J19.,330 01 
Nov. Freig llt 12,491 59 
Passenger 3, 262 89 
1 295 24 
— sd ence wetaincindnns 126 45 
—— — 30 00 
$17,206 17 
c 9,223 83 
1 cbmniiow amintiton 5,244 39 
1 — 295 25 
OID a ———j—— 180 53 
— ͤK—— » —— 30 


$14,974 00 
221 PDP'yFf'is Bill of Exceptions to Charge. Filed Ap’l 20, 82. 
The State of Louisiana, 5th Dist. Court, Ouachita. 
JAMES HAulLrox vs. V., S. & P. R. R. Co. 
Be it remembered, that upon the trial of this cause the counsel 


for defendant observed his honor the judge writing what he assumed, 


was his charge, did not formally request the court to deliver his 
charge in writing; counsel expressed desire of excepting thereto, in- 
quired of the judge if it was not in writing; whereupon he stated it 
was not, but he would reduce it to writing if desired. It was sug- 
gested that it would detain the jury; whereupon the exception to 
the charge of the judge was announced, and the judge declaring he 
would reduce it to writing, the jury retired, and the court reduced 
its charge to writing, which is hereto annexed & made a part hereof, 
and this bill of exceptions retained thereto, which defendant prays 
may be signed, which is accordingly done this 20th April, 1882. 
By the court inquiry was made of counsel as to what part of the 

charge was objectionable ; counsel replied that he excepted to 
222 the whole charge. No special charge was requested by coun- 


sel for pl'ff or deſ't. 
R. W. RICHARDSON, 
Judge Sth Dist. 
Continuation of Last Bill of Exceptions. (By the Court.) 
Dist. Court, Ouachita. 


Hamitton vs V., S. & P. Rall nOAD. 


The court was not requested to give a written charge to the jury 
by either party. After the charge was given, and before the jury 
. retired, counsel asked if the charge was written, stating that he was 
of impression that the court had prepared a written charge and had 


R 
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read it to the jury, and stated he desired to except to the charge. The 
court stated that no written charge had been prepared or read; that 
he had made in a memorandum book some general notes with ref- 
erence to authorities upon the subject of action for damages, but 
that he would, if desired, state in writing the points of the charge 
given. The court charged that all the navigable streams within 
this State are public, and every one has the right to use them for 

that purpose without hindrance, with due regard to the rights 
223 of others, and no one has a right to obstruct such free use, & 

those who obstruct the navigation of a stream, besides being 
amenable to the penal laws of this State, are responsible in damages 
to any one who is injured by such obstruction. The court stated 
the principle of law as contained in article 2315, & the latter clause 
of section 3 of art. 1934 of the Civil Code. 

The court stated that the general rule of law was that the plaintiff 
was entitled to recover such damage as was the natural & direct re- 
sult of the act complained fof}, and not the remote consequence ; 
but when the act complained of and established by jury was an of- 
fence or quasi-offence denounced by the law some discretion was 
given by the jury in the assessment of the amount of the damages 
to which the 1 was entitled. pe 

The court charge the jury that as to actions for damages there 
was a principle of law known as damnum injuria, which meant 
that where a wrong was done or committed, but no injury or damage 
r to the party complaining, no damages could be 

allowed. 
224 The court — — the jury that actions sounding in dam- 
ages were particularly within the province of juries; that it 
was incumbent upon the plaintiff to establish clearly the amount of 
damage sustained by the act complained of; except if they found 
that such act was an offence or quasi-offence, they were vested with 
some discretion in the assessment of damages. 

That the jury were the judges of the credit and weight to be given 
to the testimony; they were not bound to believe or take as true the 
testimony of any of the witnesses, but should weigh and consider it 
and give it such weight as in their judgment it was entitled to under 
all the facts & circumstances shown by the testimony in the case. 

In some parliamentary remarks, which I presume are not desired, 
the court called the attention of the jury to the character of the ac- 
tion, and warned them against permitting their judgment to be 
swayed or influenced by the character of the parties; that a rail- 

road stood before the courts with all the rights, and was enti- 
225 tled to a fair and impartial trial and verdict as any private 
individual, &c. 


Commission to take Testimony of Witnesses in Morehouse. Annexed to 
PUf'’s Bill of Exceptions. Filed (see page —.) 


The State of Louisiana to any judge or justice of the peace or qual- 
ified officer in the parish of Morehouse, Greeting: 


Know ye that reposing special trust in your fidelity & provident 


~ 
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j 
circumspection we do hereby authorize and * ire of you to cause 
to come before you C. W. Eason, Leroy Lee. J. W. Davis, John Jones, 
Jr., J. M. Sharp, T. W. Baird, & Milton Larkin, of Morehouse parish, 
and do you them examine on their oaths or affirmation touching 
their knowledge in a certain suit now pending in the fifth district 
court, in and for the parish of Ouachita, State aforesaid, wherein 
James Hamilton is plaintiff and The Vicksburg, Shreveport & Pa- 
cific Railroad is defendant, and their answer to the annexed inter- 
rogatories, so taken do certify the same and inclose and send them 
to the clerk of the said court at the town of Monroe, in order 
226 that the same may be read in evidence on the trial of said 
cause. Also enclose and send this commission on or before 
the first Monday of April next, 1881, that being the first day of the 
next term of said court. 
Witness the Hon. R. W. Richardson, judge of the said court, this 


23rd day of March, 1881. 
AUSTIN GREEN, 
Clerk of the 5th Judicial District Court, Parish of Ouachita. 
(For interrogatories propounded to these witnesses see page 175.) 


Answers of M. Larkin. Attached to PUf’s Bill of Exceptions. Filed 
May 10th, 1882. 


Fifth Judicial District Court, Parish of Ouachita. 


JAMES HAMILTON 
| No, 1655. 


vs. 
Tux Vicksnuna, SHREVEPORT & Paciric R. R. Co. 


Answers to direct & cross-interrogatories made before Aug. Simon’ 
J. P. 4th ward, Pr. Morehouse, La. 


Depositions of Milton Larkin & Dr. J. W. Baird, taken at Bastrop, La. 


Mr. Mitton LARKIx, being duly sworn, says: 


To int. Ist. Iam; I have known him two or three years. Ham- 

ilton is captain of St. Era No. 10, running from New Orleans to 

Eason’s Ferry, Lake Lafourche. He was running the “ Era 

227 No. 10” between Eason’s Ferry and New Orleans in 1879 & 
1880. 

To int. 2nd. I do not know; I cannot answer this interrogatory. 

To int. 3rd. There was plenty water. 

To int. 4th. I do not know; I heard only that they were repair- 
ing R. R. bridge. I do not know who placed this obstruction in the 
river, or caused it to be placed there. 

To int. 5th There was cotton ready for the Era No. 10 when she 
was prevented from going to Eason’s Ferry in the fall or winter of 
1880. There was,and I shipped it myself on the railroad. The 
price of shipping by rail was two dollars and fifty cents; per boat 
the charge was about one dollar and fifty cents. 

To int. 6th. They were. 


* 


* 
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I0 int. 7th. I cannot answer this interrogatory. I know 
228 another boat was brought in the trade, but cannot say why 
the people patronized her. 
To int. 8th. The plaintiff was damaged but I am unablé to state 
the extent of the damage. | 
To int. 9th. I do not know. 
To int. 10th. Boeuf river is a navigable stream ; the boats run as 
high up as Eason’s Ferry, Lake Lafourche. 
To int. 11th. I know nothing else. 
To int. 12th. It is occasionally ; not frequently. 
Cross-interrogatories : 
To cross-int. 1st. I do not know. 
To cross-int. 2nd. It was. 
To cross-int. 3rd. I cannot say. 
229 To cross-int. 4th. I do not know. 

To cross-int. 5th. I cannot remember the number of bales 
of cotton I shipped by the railroad from November 10th to Dec. 20th, 
1880. I know Mr. Heffner, J. W. Davis, Robert Whitstone, Leroy 
Lee, Meyer & Baer shipped cotton by rail during said. time, but I do 
not know the number of bales. - 

To cross-int. 6th. They hauled it to Girard. . 
To cross-int. 7th. Navigation in Boeuf river generally opens late 
in the fall, but opened unusually early in the fall of 1880. 
Cross-int. 8th. There was a good deal. 
To cross-int. 9th. It was. 
To cross-int. 10th. It was. 
230 M. K. LARKIN. 


Sworn to and subscribed before me, this 21st day of April, A. D. 
1881. 
AUG. SIMON, J. P. 


Answers of I. M. Baird Aunered to PV ff’s Bill of Exception. 


T. W. Bainb, making affirmation, deposes and says: 


To int. Ist. I know the plaintiff; have known him for several 
years. His business is steamboating ; he was running the Era No. 
10. : 

To int. 2nd. I know ee about it, except from hearsay. 
~ To int. 3rd. If he brought her to the R. R. bridge he could have 
brought [her] to the ferry. 

To int. 4th. I cannot answer this interrogatory, having no know}l- 
edge about it. 

To int. 5th. From hearsay, there was a great deal of cotton ready 

for shipment by boat from Eason’s Ferry, and was told by 

231 shippers that they shipped from Girard by rail because of the 

boat not comming to n’s Ferry. I do not remember the 

— per bale for shipping by rail. I do not remember the price by 
t. 


To int. 6th. Some were. I heard parties accuse Capt. Hamilton 
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= — sold out to to the railroad. Do not remember the parties, 
though. 
To int 7th. I know nothing of that. : 
To int. 8th. I think he was damaged very much, but cannot esti- 
mate the extent of the damage. 
To int. 9th. I do not know. 
To int. 10th. It is just above Point Jefferson landing. 
To int. 11th. At Pit Jefferson Bayou Lafourche leaves Boeuf river, 
and about 9 or 10 miles below (by water) is Eason’s ferry, on 
232 Lake Lafourche, and from Point Jefferson to Eason’s ferry 
there is at all seasons of the year a sufficiency of water to float 
the Era No. 10, well loaded, excepting about one-third of a mile be- 
fore emptying into the lake, and at the time in question the Era No. 
10 coul — passed that one-third mile. a 
To int. 12th. It is. 
Cross- interrogatories: 
To cross-int. Ist. I do not know. See answer to direct int. 4th. 
To cross-int. 2nd. It was. 
To cross-int. 3rd. I do not know. 
To cross-int. 4th. I think not. 
To cross-int. 5th. I have shippsd some, but do not remember. 
There were cottons shipped via Girard by the merchants at 
233 Oak Ridge, but I do not know the number of bales. 
To cross-int. 6th. To Girard. 
To cross-int. 7th. Late in the fall it did not. 
To cross-int. 8th. Not as much as usual. 
To cross-int. 9th. It was. 
To cross-int: 10th. I think so. 
F. W. BAIRD. 


a — to and subscribed before me, this 21st day of April, 
ä AUG. SIMON, J. P. 


Answers of J. M. Sharp. Annered to PUff’s Bill of Exception. 


Testimony taken at the residence of J. M. Sharp. 
J. M. Snaxr, being duly sworn, makes answer as follows: 


To int. Ist. I am acquainted with the plaintiff; know him 

234 about three years; he is captain of the Era No. 10; he was 
running the Era No. 10 in 1879 & 1880. i 

To int. 2nd. I do know; but if he was trying to take any boat to 


Eason’s Ferry it must have been the Era No. 10. I do not know 


when and how often. 

To int. 3rd. I do not know. : 

To int. 4th. I do not know. I saw the R. R. bridge in the fall of 
1880, and then navigation was obstructed in Boeuf river by piling 
— in the river; Ido not know who placed said obstructions 

ere. 
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To int 5th. I do not know; the price for shipping cotton by rail 
was two dollars & 50 cents, and one dollar & 75 cents by boat. 
To int. 6th. They were; I heard many complaints. 
235 To int. 7th. I learned that another boat came in the trade, 
but I do not know what for. 

To int. 8th. I do not know; but if there was any obstructions 
in the river he must have been damaged. I do not know the 
the extent of the damage and loss. 

To int. 9th. I do not know; I do not know. 

To int. 10th. It is. They run as far as Point Jefferson on the 
river, and from there up Lake Lafourche to Eason’s Ferry. 

2 int. 11th. I don't know anything that would benefit the plain- 
tiff. 
T0 int. 12th. It is; frequently. 


Cross- interrogatories: 
To eross-int. Ist. I don’t know. 
To cross-int. 2nd. I don’t know. 
To cross-int. 3rd. J don’t know anything about it. 
To cross-int. 4th. I don’t know. 
236 To cross-int. 5th. I shipped but five bales; do not know 
how much other parties shipped ; I do not know the parties. 
To cross-int. 6th. To Girard. 
To cross-int. 7th. It is uncertain ; it did open unusually early. 
To cross-int. 8th. I do not know. 
To cross-int. 9th. Yes; it was. 


To cross-int. 10th. Mine was, but I cannot state for others. 
J. M. SHARP. 


Sworn to & subscribed before me, this 6th day of May, A. D. 1881. 
AUG. SIMON, J. P. 


Answers of Leroy Lee. Annered to PUff’s Bill of Exceptions. 
Depositions of Leroy Lee & J. Wm. Davis, taken at Oak Ridge, La. 


~ Leroy Lex, being duly sworn according to law, deposes as fol- 
lows : 
237 To int. Ist. I am; have known him for seven or eight 
years. He is captain of the steamer Era No. 10, running in 

Boeuf river. He has been running the Era No. 10 in the years 1879 
& 1880. 

To int. 2nd. I do know. He tried to take the Era No. 10 to Eason’s 
Ferry about every 10 or 14 days. 


To int. 3rd. There was. 
To int. 4th. I do not know; but I heard from G. S. Boyd, agent, 


and others that the boat could not come through on account of the 
R. R. bridge not being finished. I suppose that the R. R. company 
ut the obstructions in the river, but do not know it. 
To int. 5th. There was. Some of the cotton was moved away from 
Eason’s Ferry and carried to Girard, and shipped from there by rail. 
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Some cotton had to remain there until the boat could get 
238 through the bridge. The price for shipping by rail was 
two dollars & fifty ; hauling from the lake to Girard was 50 
cents per bale. The price for shipping by boat was one dollar & 
seventy-five cents, & storage 25 cents. 
To int. 6th. They were, very much. 
To int. 7th. I do not know. 
To int. 8th. He has been damaged and suffered loss. I cannot 
state the amount, but it has been considerable. 
To int. 9th. I don’t know; navigation was obstructed in Boeuf 
river about 4 trips of the Era No. 10. 
To int. 10th. It is. The boats run upto Point Jefferson, and 
from there up Lake Lafourche to n’s Ferrry. 
239 To int. 11th. The merchants & * threatened to get 
a boat of their own in the place of the Era No. 10, as it was 
nerally reported that Captain James Hamilton was bought out by 
ajor Green, superintendent of the R. R. 
o int. 12th. It is. 


Cross-interrogatories : 


To cross-int. Ist. As well as I recollect it was in October, 1880. 

To eross-int. 2nd. I think so. 

To cross-int. 3rd. The river was navigable in October and remained 
so the whole winter, but the Era No. 10 was prevented from coming 
to Easton's Ferry on account of the obstruction placed there at the 
R. R. bridge. 

To cross-int. 4th. I do not know, because I don’t know when or 
at what time they commenced repairing the bridge, but it was navi- 
gable up to the first attempt the Era No. 10 made to come to Eason’s 
Ferry, but was turned back by the bridge. 

To cross-int. 5th. Thirty-five bales cotton. There was a 

240 good deal shipped by other parties, but I do not know the 

number of bales. The other parties were Meyer & Baer, A. 
Hefner, J. Wm. Davis, R. Whetstone. 

To cross-int. 6th. To Girard station. 

To cross-int. 7th. Navigation in Boeuf river usually opens in No- 
vember, but in 1880 it opened unusually early. 

To cross-int. 8th. It was, and it was the best grade of cotton. 

To cross-int. 9th. It was. 

To cross-int. 10th. The bulk of the cotton was, but it was of a very 


inferior quality. 
LEROY E. LEE. 


Sworn to & subscribed before me this 6th day of May, 1881. 
AUG. SIMON, J. P. 


241 Answers of J. IV. Davis Annexed to PU ffs’ Bill of Exceptions. 


Mr. J. Wm. Davis, being duly sworn according to law, deposes 
and says as follows : 


To int. Ist. I am. I have known the plaintiff for about ten 
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vears. He is captain of the Era No. 10. He was running the Era 
No. 10 in 1879 4 1880 between Eason’s Ferry and New Orleans. 

To int. 2nd. I don’t know. I cannot answer, but I have 2 letters 
from the plaintiff that he tried to come to Euson's Ferry twice; 
showing from these lettere that he made two efforts. He tried to 
come every 10 or 14 days during the time they said that they were 
working on the bridge, but do not know the date. 

To.int. 3rd. There was. 

To int. 4th. It was said to be the R. R. bridge. 

To int. 5th. There was. There was some cotton shipped on the 
R. R. which the Era No. 10 would have carried. The R. R. charged 

two dollars and a half, and hauling from here to Girard cost 

242 one dollar. The boat charged one dollar and six bits freight, 

1 and it costs 40 cents to haul it from Oak Ridge to Eason 's 
erry. 

To int. 6th. Yes, they were. 

To int. 7th. I do not know. 

To int. 8th. I do not know. I cannot answer. 

To int. 9th. I do not know exactly, but I think about four or five 
trips. 

o int. 10th. It is at Berkley’s Mill, and down to Lake Lafourche 
to Eason’s Ferry. oe 

To int. 11th. It was generally reported and believed that the 
plaintiff had sold out to the railroad during those trips. 

To int. 12th. Yes, it is. 
243 Cross-interrogatories to cross-int. Ist. I don’t know but it 
was said when they were working on the bridge, but I do nut 
remember the date. 
To cross-int. 2nd. It was navigable to Point Jefferson. 


TJ 0o cross-int. 3rd. It was navigable every time the boat was said 


to have made an effort to pass the obstructions at the bridge. 

To cross-int. 4th. I think so. 

To cross-int. 5th. Fourteen bales, but there were between 60 & 70 
bales of cotton belunging to me stored at Enson's for several weeks, 
thinking that Era No. 10 would come through, causing me a heavy 
loss by sales on account of the delay. I do not know the amount of 
cotton others shipped ; the other * were L. E. Lee, A. Hefner, 
R. Whetstone. Meyer & Baer, Dr. T. W. Baird, Hampton, T. W. Wil- 

liams, Geo. Higginbotham, R. E. Phillips, J. N. Sharp, C. W. 
244 Eason, A. S. Pipes, and others. 
. -To cross-int. 6th. To Girard station and Point Pleasant, on 
Bayou Bartholomew, so said. 
o cross-int. 7th. I think navigation in Buf river usually opens 
in November or December. 1 think so. 

To cross-int. 8th. There was not much. 

To cross-int. 9th. It was. 

To cross-int. 10th. Yes, it was. 

J. WM. DAVIS. 


Sworn to & subscribed before me this Ist day of May, 1881. 
AUG. SIMON, J. P. 


94 JAMES HAMILTON VS. 


State or LouislA NA, Parish of Morehouse : 


I, August Simon, the aforesaid and undersigned justice of the 
peace in and for the fourth ward of the parish & State afore- 
245 said, duly commissioned and qualified, do certify that I caused 
Milton Larkin, T. W. Baird, J. M. Sharp, Leroy Lee, and J. 
Wm. Davis, witnesses hereinbefore named and examined, to 5 
before me, at the time and places before named, and, after publicly 
& solemnly swearing them, with the exception of T. W. Baird, who 
made affirmation, to tell the truth, the whole truth, and nothing but 
the truth, in answer to the annexed and foregoing direct & cross- 
interrogatories, I then and there proceeded to examine them by pro- 
pounding to them the said direct and cross-interrogatories, and re- 
ducing, in my presence and that of the witnesses, their answers 
thereto, with my own hand, and I then caused the said witnesses 
to sign their names to their depositions in my presence, as already 
stated. 
In witness whereof I have hereunto set my hand and official sig- 
nature this 9th day of May, A. D. 1881. 
AUGUST SIMON, 
Justice of the Peace, 4th Ward, Parish of Morehouse, La. 


Magistrate’s charges: 
246 Issuing subpeenas, traveling, & taking testimony ----- 23 50 
Constable’s fees to be furnished, mileage, & per diem of 
Be ͤ——w.. ⁵— B ees SAE VON 2 
Mileage & per diem of Milton Larkin . 2 80 


$29 10 
Verdict. Filed Ap’l 17th, 1882. 


We, the jury, give the plaintiff Hamilton a verdict of one thou- 
sand dollars damages. 
Monroe, La., April 17th, 1882. 
J. H. McCORMICK, Foreman. 


Judgment. 


JAMES HAMILTON N 
us. 
Tue VIcksnund, S., & P. R. R. Co. 


By reason of the law and the evidence, & the verdict of the jury 
being in favor of the plaintiff, it is ordered, adjudged, & decreed that 
there be judgment in favor of the plaintiff, James Hamilton, against 
the Vicksburg, Shreveport & Pucific R. Road Company, the defend- 
ant, for the sum of one thousand dollars & costs of suit. 

Read and signed in open court this 2nd day of May, 1882. 

R. W. RICHARDSON, 
Judge, Sth Dist. 
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247 Mo. for New Trial Filed. 
Minutes Ap’ 19, 82. 


WeEpDNeEsDAY, April 19th, 1882. 


Court opened pursuant to adjournment. | 
Present: Hon. R. W. Richardson, judge; Austin Green, clerk; J. 
E. McGuire, sheriff. | 


JAMES HAMILTON 
1655. 


v8. 
V., S. & P. R. R. Co. 
Motion for new trial filed by plaintiff. 


JaMES Hamiton vs. V., S. & P. R. R. Co. 


The plaintiff respectfully moves the hon’l court for a new trial 
for the reason that the verdict rendered therein is contrary to law 
& — ectfull 

ully, : 
: JNO. T. LUDELING, Att’y. 
JNO. H. DINKGRAVE. 


New Trial Refused. Orders of Appeal. 
Minutes May 2, ’82. 
Turspay, May 2nd, 1882. 


Court opened pursuant to adjournment. g 
Present: Hon I. R. W. Richardson, judge; Austin Green, clerk ; 
J. E. Hanna, d’y sh’ff. 


248 JAMES HAMILTON ! 
15 


vn. 
V., S. & P. R. R. 


Motion for new trial submitted and overruled. 

On motion of plaintiff’s counsel, made in open court, counsel for 
def’t being present, for appeal from the judgment rendered in this 
case, it is ordered that an appeal, devolutive and suspensive, be 
granted, returnable to the hon. supreme court at its next session 


at the city of Monroe on the second Monday of June next on pl'ff 


iving bond in the sum of one hundred dollars ($100.00) for a 
evolutive appeal and in the amount required by law for a suspen- 
sive appeal. 

On motion of defendant’s counsel, made in open court, counsel 
for pl'ff being present, for an appeal from the judgment rendered in 
this case, it is ordered that an appeal, devolutive and suspensive, be 
granted, returnable to the hon. supreme court at its next session at 
the city of Monrve on the second Monday of June next on defend- 
ant giving bond in the sum of one hundred dollars for a devol- 
utive appeal, and in the amount required by law f- a suspensive 


appeal. 
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249 NF Appeal Bond. Filed May 5th, 1882. 


* 


Tux Strate oF LOuIsIANA, Parish of Ouachita: 
Fifth District Court. 


JAMES HAMILTON 
No. 1655. 


v8. 
Tue Vicxsnund, Sureveport & P. R. R. Company. 


Know all men by these presents that we, James Hamilton, of the 
rish of Orleans, La. as principal, & John T. Ludeling & R. M. 
aust, of Ouachita, as security, are held and firmly bound unto 

Austin Green, clerk of the fifth district court in and for said parish 

and State, and his successors in office, in.the sum of one hundred & 

fifty dollars, lawful money of the United States of America, for the 

Aang whereof well and truly to be made, we bind ourselves, our 
eirs, administrators, and assigns, and each of us in solido, firmly, 

188 ny presents. Dated and signed this 3rd day of May, A. 

1882. 

The condition of the above obligation is such that, whereas the 
above-bounded James Hamilton & John T. Ludeling have applied 
for and obtained an order for a devolutive appeal from a certain 
final judgment signed against defendant in our said court on the 
2nd day of May, A. D. 1882, in the above entitled and numbered 
suit: 

Now, therefore, if the said James Hamilton & John T. Ludeling 

shall well and truly prosecute his said appeal with effect, and 

250 shall satisfy whatever judgment may be rendered against him, 

or that the same shall be satisfied out of the proceeds of the 

sale of his estate, real & personal; if he be cast in his said appeal, 
then this obligation to be null & void; otherwise to be and remain 
in full force and effect against principal and security. 

JAMES HAMILTON, 

Per his Ait y, J. T. Ludeling, 

JNO. T. LUDELING. 

R. N. FAUST. 


Signed in the presence of and approved by— 
AUSTIN GREEN, 
Clerk D. C. 


Def s Appeal Bond. Filed 3rd June, 1882. 
Tue State oF Louistana, Parish of Ouachita : 
Fifth District Court. 
JAMES HAMILTON 


v8. 
V., S. & P. R. R. Co. 


Know all men by these presents that we, V., S. & Pacific R. R. Co., 
as principal, and Frank Stubbs, as security, of the parish of Ouachita, 
are held and firmly bound unto Austin Green, clerk of the fifth dis- 


t No 1655. 
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trict court in and for said parish and State, and his successors in 

office, in the sum of one hundred dollars, lawful money of the United 

States of America, for the payment whereof, well and truly to be 
made, we bind ourselves, our heirs, administrator, & assigns 

251 and each of us, in solido, firmly by these presents. Dated an 
signed this Ist June, A. D. 1882. 

The condition of the above obligation is such that, whereas the 
above-bounden V., S. & P. Railroad Co. has applied for and obtained 
an order for a devolutive appeal from a certain final judgment ren- 
dered against it in our said court on the 17th day of April, A. D. 
1882, in the above entitled and numbered suit: Now, therefore, if 
the said V., S. & P. R. R. Co. shall, well and truly, prosecute its said 
appeal with effect, and shall satisfy whatever judgment may be ren- 

ered — it, or that the same shall be satisfied out of the pro- 
ceeds of the sale of its estate, real and personal; if it be cast in its 
said appeal, then this obligation to be null & void; otherwise, to be 
and remain in full force and effect against principal and security. 
: OTTO PLOCK 


Pres't F., & & B. R. R. C., 
By FRANK P. STUBBS. 
FRANK R STUBBS. 


Signed in the presence of and approved by— 
AUSTIN (GREEN, Clerk i C. . 


252 to 255 Tae Strate or Louisiana, Parish of Ouachita : 


5th District Court. 
CLERK’s OFFICE. 
I, Austin Green, clerk of said court, do certify that the foregoing 
251 pages contain a true, correct, and ae ee transcript of all the 
evidence adduced, all the proceedings had, and all the orders, de- 
crees, and judgments in the case number 1655 on the docket of said 
court, entitled James Hamilton vs. The Vicksburg, Shreveport and 
Pacific Railroad Company. 
In faith whereof I hereunto sign my name and affix my seal of 
office on this 13th day of June, 1882. 
[sEAL.] AUSTIN GREEN, 
) Clerk D. C 


256 Proceedings in the * —5 of Louisiana. Filed June 


Transcript in the case of James HAMILTON 


v8. 
Tux Vicxsnund, Sureverort & Paciric Rattroap ( No. 1032. 


CourAxx. 
Supreme Court. 


Moxnok, LA., June 14th, 1882. 
The court met pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poché, wr B. Todd, Charles E. Fenner, associate justices. 
13— 
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Minutes June 14th, ’82. 


; i 3 
JAMES 8 he “en 


THe VicksburG, SHREVEPORT & PactFic RAILROAD Co. 


This case was called in its regular order on the docket, taken up 
and argued by Hon. John T. Ludeling & J. H. Dinkgrave for the 
plaintiff, and by F. P. Stubbs for defendant. The case was then sub- 
mitted & taken under advisement by the court on the pleadings & 


on briefs on file. 
257 Minutes June 17th,.’82. 
ö Supreme Court. 
Moxnok, LA., June 17th, 1882. 


Court met pursuant to adjourument. 3 a 
Present: Their honors Edward Bermudez, chief justice; Felix P. 


Poché, Robert B. Todd, Charles E. Fenner, associate justices. 


Hon. Associate Justice Felix P. Poché read the opinion and decree 
in the following ease: 


Decree. 
JAMES HAMILTON, 
bose, 


v8. 
Tue V., S. & P. R. R. Company. 


It is therefore ordered, adjudged, and decreed that the verdict of 
the jury be set aside, and the judgment of the lower court annulled, 
avoided, and reversed ; and it is now ordered that pl’ff’s demand be 
rejected and his action dismissed at his costs in both courts. 


Supreme Court. 
Minute, June 23rd, 82. 
Moxnok, LA., June 23rd, 1882. 


The court met pursuant to adjurnment. 833 i 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poché, Robert B. Todd, Charles E. Fenner, associate Justices. 

The hon. chief justice read the opinion & decree of the court in 


the following case: 
258 Rhearing Refused. 


JAMES HAMILTON 
ts 


v8. 
Tue V., S. & P. R. R. Co. 


In this case application for a rehearing is refused. 


100 JAMES HAMILTON VS. 


until the end of April, the work could not be begun before July, after 
the complete subsidence of the high water. In order to accel- 
261 erate the structure, and to avoid any obstruction to naviga- 
tion, the company stipulated with the contractor for the prep- 
aration of the necessary materials at their workshops in Monroe, and 
for the transportation to the spot as soon as the stage of the water 
would permit the structure of the bridge. | 

In order not to suspend travel and — trains, and acting on 
long experience, which taught the fact that the navigable season on 
that river usually began at the end of December of each year and 
ended in July following, and that the construction of a temporary 
stationary bridge immediately adjoining the bridge under progress 
of construction would not interfere with navigation, the company 
built such a temporary structure, on whic! they ran their trains. 

But beginning in August and ending only in December following 
a very rainy season set in, and swelled the water of the river to 
almost an unprecedented height for the summer season, & mate- 
rially impeded the progress of the work, which was, in consequence 

thereof, not completed till late in December, when under 
262 ordinary circumstances it should and would have been termi- 

nated in September or early in October, long before the re- 
sumption of navigation on the river as a channel of commerce. 

By reason of the incessant rains which impeded the work, an un- 
usually early stage of navigable water on the river was obtained in 
November, when plaintiff undertook to run his boat in his accus- 
tomed trade, which was mainly above the bridge, and his passage 
was obstructed by the temporary stationary bridge of the defendant, 
and this obstruction lasted during a time in which he could have 
made four trips between New Orleans and the head of navigation on 
Boeuf river. ä 5 

Under this state of things the company did everything in its 
power to accelerate the construction of its bridge and to remove the 
obstructions to navigation, by adding to the contractor's force a gang 
of its own bridge laborers, by working on Sunday, and by trying, 
even, to do night work. 

Now, we hold that, under its charter, by which it was em- 

263 powered and authorized to construct, make, and maintain a 

railroad from a point on the Mississippi river, opposite Vicks- 

burg; thence west to the line of the State of Texas, via Monroe and 

Shreveport, the company had the undoubted right to build all the 

necessary bridges across any navigable stream in the course of its 
line, and that the Legislature had the power to confer such right. 

The grant of power to construct a railway between two, points 
carries authority to cross navigable waters, if that is reasonably 
necessary in the construction of the works.” Redfield, page 322; 
note 5, Allen, 221. 

_ It is also unquestioned that “the State Legislatures have unlim- 
ited power to erect bridges and railways, and make any other public 
works across navigable waters, subject only to the paramount author- 
ity of the National Government.” Redfield, 322; People vs. Ren- 
sellear & Saratoga R. R. Co., 15 Wendell, N. V., 113; Gilman, Phil- 
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Opinion and Decree. Filed 17th —, 1882. F. P. P, E. B., R. B. J., 
Chas. E. F. 


JAMES HAMILTON 


v8. 
Tue VickKsBuRG, SHREVEPORT & Paciric RAILROAD CoMPANY. 


Appeal from the district court, Ouachita parish. 


Plaintiff’s object is to recover damages exceeding $1,200, alleged 
| to have been caused him by the defendant corporation in conse- 

quence of an unlawful obstruction on the Boeuf river, a navigable 
stream, on which plaintiff was running a steamboat. 

The answer is a generul denial, coupled with the special averment 
that defendant, incorporated under the laws of this State, had the 
* of building, repairing, and rebuilding necessary bridges over 
all streams along its line. 

The case was tried by a jury who found a verdict of one thousand 

dollars in favor of plaintiff, and both parties have appealed. 
259 Our attention is called to numerous bills of exceptions 

taken by counsel on both sides, many of which can hardly 
be considered as serious, and are overruled in globo... 

The objection to the introduction — J. W. Green’s testimony, on the 
ground that the certificate of the Governor of Georgia to the magis- 
trates signature & capacity had not been signed by him, but by his 
private Secretary, was not well taken. The original document, 
' which is annexed to the transcript, purports to have been signed by 
the Governor under the seal of the State, and is conclusive as to its 
veracity and authenticity. 

The objection to the right of Green and Preston, shown to be exper- 
ienced railroad men, to express opinions as to the time necessary to 
the building of a bridge, and other matter connected therewith, was 
properly overruled. The witnesses, being experts, were competent 
to give their opinions on the subject-matter of their examination. 

Some irrelevant evidence was admitted, but it will not be consid- 

ered by us. As the whole case is to be reviewed, both on the law 

and on the facts, we deem it unnecessary to express a formal 

260 opinion on the exception urged by defendant to the judges 

charge to the jury, as it will virtually disposed of in our 
statement of the law governing the case. 

The testimony is somewhat conflicting, but after a careful exam- 
al - ination of the record we find the following facts to be fully estab- 
lished under the evidence: 

A draw-bridge of the company crossing Boeuf river, a navigable 
stream, havin — inspection, found decayed, rotten, and unsafe 
for the use of a railruad, the company determined to rebuild the 
bridge in the summer of 1880. 

The superintendent of the road then entered into a contract with 
an experienced bridge builder, who undertook to build the bridge 
during the summer months, when Bocuf river was usually too low 
for purposes of —.— Owing to an overflow of the surround - 
ing country, caused by inundations from the Mississippi ri ver, lasting 
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adelphia, 3 Wall., 713; The Wheeling Bridge Case, 18 Howard, 

432; The Blackbird-Creek Marsh ae case, 2 Peters, 245; 

Works vs. Junction R. R. Co.,5 McLean, 425. ‘These princi- 

264 ples, resting on foundations of reason, as well as of law and 
authority, giving the right to build necessary bridges, neces- 

N sarily imply not only the right, but the duty of the company to keep 
and maintain them in such repairs as the public safety ma uire. 

| Hence the legal right of the defendant company to rebuild the 


bridge in question, which had been pronounced unsafe by compe- 

tent authority. 

We shall now consider whether, under the circumstances disclosed 
by the record, the company can be held responsible for the damages 
occasioned by it to the plaintiff through the delay which it met in 
the construction of that bridge, which delay became unavoidable, 

; under the unexpected, unforseen, & —ͤ— ruins which pre- 
vuiled during the months of August, September, October, November, 

und December of that year. | 
This proposition involves the consideration of the question of a 
f party’s responsibility in damages for injuries done to another in the 
. pursuit of a legal right, or in the performance of a lawful act, 
265 and both on reason and authority, the inquiry must be an- 

swered in the negative. 

The company had the right to build the temporary bridge, in 
iB. order to fucilitate the structure of the new bridge, and for the pur- 

: pose of continuing its through trains. If the bridge had been com- 

4 pleted, and the obstruction to navigation removed before the ro- 
sumption of trade on the river, as had been contemplated, and as it 
was reasonably expected, no one could have complained, as no one 
had been injured or damaged. The delay was caused by accidents 
and circumstances over which the company has no possible control, 
and for which it cannot be held responsible, in justice or in law. 

In the case of the Memphis and Ohio R. R. Co. va. Hicks, 5 Sneed, 

Tennessee, p. 427, it was held: “That the provision in the charter of 

a railway company authorizing it to bridge a navigable stream, pro- 

vided that the navigation of the stream shall not be obstructed, is 

not violated by a temporary obstruction of the stream by scaffold- 

ing, &c., in the construction of the bridge.” The present case pre- 

sents circumstances clearly entitling the defendant to the 

266 protection of the rule of “damnum abeque injuria,” and we 

are therefore compelled to exonerate it from any responsi- 

<P it bility for the damages resulting from the temporary obstruction of 

* the navigation of Boeuf river, in its attempt to rebuild a necessary 

f bridge. (Ransom vs. La Oranche, 16 A., 121; 11 A., 711; 15 A., 
559; 27 A., 442; Week 's Absque Injuria, par. 48, 49.) 

This conclusion eliminates from discussion the question of the 
‘damages which plaintiff may or not have suffered from the obstruc- 
tion of the river, which is thus shown not to have been unlawful. 

It is therefore ordered, adjudged, and decreed that the verdict of 
the jury be set aside and the judgment of the lower court annulled, 
avoided, and reversed, und it is now ordered that plaintiff's demand 
be rejected & his action dismissed at his costs in both courts. 
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Opinion on Application for Rehearing. Ch. E. F. FP. P E B. R. 
25 B. T. Filed June 17th, 1882. 


Report in full. 


JAMES HAMILTON 
18. 
Tue VickspurG, SHREvePoRT & Pactric RAILROAD No. 1052. 
CoMPANY. 


267 lt is proper to state that in this case the evidence establishes that 

Boeuf river, the stream across which the bridge was built, lies, as a 
navigable stream, wholly within the limits of the State of Louisiana, 
although the upper portion of the stream itself lies in Arkansas. It 
is not navigable, & has never been navigated as high up as the Ar- 
kansas line. The authority of Congress over navigable streams is 
an incident of the power to regulate commerce among the States, 
and only effects rivers which are highways of commerce between differ- 
ent States; as to streams which are navigable only within the limits 
of a single State the authority of its Legislature is complete. Penn. 
vs. Wheeling Bridge Co., 18 How., 432; 1 Redfield on Railways, 578, 
notes and authorities cited. 

This makes it clear that in the instant case the authority derived 
from the legislative action of the State did not conflict under any 
view with any paramount authority of the Federal Government. 

Rehearing refused. 


268 Syllabus. Filed June 17th, 1882. 


The State Legislature has unlimited power to erect bridges and 
railways, and make any other public works across navigable waters, 
subject only to the paramount authority of the National Govern- 
ment. | 

The power granted by the Legislature to a railway company to 
build a road between two points carries authority to cross navigable 
waters and to build necessary drawbridges, and the authority im- 

lies the right and imposes the duty to maintain and repair or re- 
uild such brid es. A railway company having authority to build 
or rebuild a bridge across a navigable stream is not responsible in 
damages for temporary obstructions of the stream by scaffolding or 
by the construction of a temporary, stationary bridge and for una- 
voidable delay in the completion of the bridge. ) 


269 Petition for Writ of Error. Filed Ap’l 3rd, 1883. 


To the honorable the chief justice of the supreme court of Louisiana . 


The petition of James Hamilton, a resident of the parish of Or- 
leans, State of Louisiana, with respect represents that at the last 
term of the supreme court of the State of Louisiana, in June, 1882, 
a final judgment was rendered by the supreme court in the case of 
James Hamilton vs. The Vicksburg, Shreveport & Pacific Railroad 
ere against the plaintiff. Petitioner avers that he is informed 
and he believes that said judgment is contrary to law & is injurious 
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to him; that said judgment is the judgment in a suit in the highest 
court of the State in which a decision in the suit could be had ; that 
there was drawn in questiou the validity of a statute of or an au- 
thority exercised under the State (to wit, the authority to obstruct 
the navigation of Boeuf river under the charter of the Vicksburg, 
Shreveport & Pacific Railroad Company, granted by an act of the 
ae of the State in 1856), & the decision was in favor of the 
validity of said act & the authority exercised under it, & in which 

suit was also drawn in question the right and privil 
270 claimed under acts of Congress (to wit, section 5251 of the 

U. S. R. Statutes & the act admitting Louisiana into the 
Union), and the decision was against the es & privilege claimed 
by petitioner, to wit, the right to navigate Boeuf river, a navigable 
stream running through Chicot county, Arkansas, & the State of 
Louisiana, into the Ouachita, and thence to the Mississppi river & 
the Gulf of Mexico. Petitioner avers further that the amount in dis- 
pute is $12.125.56. 

He alleges that he wishes to have said judgment revised & cor- 
rected by the Supreme Court of the United States. 

Wherefore he prays that a writ of error may be allowed in said suit, 
directed to the supreme court of the State of Louisiana & returnable 
to the Supreme Court of the United States of America, at Washing- 
ton, D. C., on the 2nd Monday of October next, according to law. 

He prays that the amount of the bond for a writ of error for costs 
be fixed 4 for general relief, &c. 

JOHN T. LUDELING, 4. 


JaMES HAMILTON vs. Tue V. S. & Paciric R. R. Co. 


Let the writ be allowed, as prayed for, on plaintiff givin 
271 bond in the sum of five hundred dollars, conditioned accord- 
ing to law. 
New Orleans, March 27th, 1883. 
E. BERMUDEZ, 
Chief Justice. 
Bond for Writ of Error. Filed April 3rd, 1883. 


Know all men by these presents that we, James Hamilton, of the 
parish of Orleans & State of Louisiana, as principal, and R. M. Faust, 
of the parish of Ouachita, State of Louisiana, as surety, are held and 
firmly bound unto the Vicksburg, Shreveport & Pacific Railroad 
Company, domiciliated at Monroe, Louisiana, in the full and just 


sum of five hundred dollars to be paid to the said Vicksburg, Shreve- 


port & Texas Pacific Railroad Company, their certain attorney, exec- 
utors, administrators, or assigns, to which payment, well & truly to 
be made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 
Sealed with our seals and dated this 28th day of March, in the 
year of our Lord one thousand eight hundred and eighty three. 
Whereas lately at the supreme court of the State of Louisiana, huld- 
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ing session at Monroe, La., in a suit pending in said supreme 
272 court wherein James Hamilton was plaintiff, & Vicksburg, 

Shreveport and Pacific Railroad Company was defendant, 
jugdment was rendered against James Hamilton, plaintiff; and the 
said James Hamilton, plaintiff, having obtained a writ of error, and 
filed a copy thereof in the clerk’s office of the said Supreme Court to 
reverse the judgment in the aforesaid suit, and a citation directed to 
the said Vicksburg, Shreveport and Pacific Railroad Company, citing 
and admonishing said company to be and appear at the Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next : 

Now, the conaition of the above obligation is such that if the said 
James Hamilton, of the parish of Orleans; shall prosecute his writ 
to effect, and answer all cost if he fail to make his plea good, then 
the above obligation to be void, else to remain in full force & virtue. 

Word “ three ” erased and “ five” inserted, in eighth line, approved 


before signing. 
JAMES HAMILTON. IL. s. 
RUSSELL M. FAUST. IL. s. 


Sealed and delivered in the presence of— 
T. McC. HYMAN. 


Approved : E. BERMUDEZ, 
Chief Justice S. C., La. 
273 UxxrTrED States OF a) : 
District of Louisiana, wake 

Personally a red Russell M. Faust, who, being sworn, deposes 
and says that Ne is the surety on the within bond; that he resides 
in the parish of Ouachita, State of Louisiana, and is worth the full 
sum of five hundred dollars over and above all his debts and lia- 


bilities, and property exempt from execution. 
RUSSELL M. FAUST. 


Subscribed and sworn before me at New Orleans this 28th day of 


March, 1883. 
(SEAL. ] T. McC. HYMAN, 


D’y Clerk Supreme Court, La. 
Writ of Error. Filed April 3rd, 1883. 


UnitTEp STaTEs OF AMERICA, 88. 


The President of the United States of America to the honorable the 


judges of the supreme court of the State of Louisiana, Greeting : 


Because in the record and a as also in the rendition of 
the * — of a plea which is in the said supreme court of the 
tate of Louisiana, before you, or some of you, or some of you, 

274 being the highest court of law or equity of the said State in 


which a decision could be had in the said suit between James 


Hamilton & the Vicksburg, Shreveport & Pacific Railroad Com- 
pany, wherein was drawn in question the validity of statutes 
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of or an authority exercised under the United States, and the de- 
cision was against their validity, & wherein was drawn in question 
the validity of a statute of or an authority exercised under said 
State, on the ground of their being repugnant to the Constitution, 
treaties, or laws of the United States, and the decision was in favor 
of such of their validity ; wherein was drawn in question the con- 
struction of a statutes of the United States, and the decision was 
against the title, right, privilege, or exemption specially set up or 
claimed under such statutes, a manifest error hath happened, to the 
great damage of the said James Hamilton, as by his complaint a 

pears, we, being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid in 


this behalf, docommand you, if judgment be therein given, that then, 


under your seal, distinctly and openly, you send the record 
275 and proceedings aforesaid, with all things concerning the 

same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid be- 
ing inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and accordipg to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 27 day of March, in the year of our Lord one 
thousand eight hundred and eighty-three. 

— WM. RAY, 
y Clerk of the Circuit Court of the United States 
for the Western District of Louisiana, 5th Judicial Dist. 


276 Citation. Filed April 3rd, 1883. 
THE UnitTepD States OF AMERICA: 


Circuit Court of the United States, Fifth Judicial District, Western 
District of Louisiana. 


The President of the United States to the president of the Vicksburg, 
Shreveport & Pacific. Railroad Company, domiciliated at Monroe, 
State of Louisiana, Greeting: 


You are A cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the 2nd Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of the State of 
Louisiana, wherein James Hamilton, of the parish of Orleans, State 
of Louisiana, is plaintiff in error, and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
said James Hamilton, as in said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this — day of March, in 


14—259 : — 
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the year of our Lord one thousand eight hundred and 


277 eighty-three. 
E. BERMU DEZ, 
Chief Justice Supreme Court, La. 


Marshals Return on Citation. 


Received the within citation, together with a certified copy of the 
same, in office on 4th —, 1883, and on the 7th day of April, 1883, of 
same month & year I made service of a certified copy of the within 
citation on F.8.-Dabney, sup’t of the V., S. & P. R. R. Co., in per- 


son, at his office in the city of Monroe. 
| W. R. LEWIS, 
Dy U. S. Marshal. 


The corrections in the Ist & 6th lines, erasing “ writ of error” and 


inserting citation, was made by me to correct a mistake made by me. 
R. J. WILLSON, Gt of Oi. 


278 = Srate or Louisiana, Parish of Ouachita: 


I, Robert J. Willson, clerk of the supreme court of the State of 
Louisiana, holding sessions at Monroe, La., do hereby certify that 
the foregoing 277 pages, from 1 to 277, inclusive, contain a true, ac- 
curate, and complete copy of the transcript in the case entitled 
James Hamilton vs. The Vicksburg, Shreveport & Pacific Railroad 
Company, sent up on appeal from the 5th district court of the State 
of Louisiana to the supreme court of said State, holding sessions at 
Monroe, La., together with a true, correct, and accurate copy of all 
the documents filed, proceedings had, and all the orders, minutes, 
decrees, and judgments in said case No. 1052 on the docket of said 
supreme court entitled James Hamilton vs. The Vicksburg, Shreve- 
port & Pacific Railroad Company. 

In testimony whereof I hereunto set my official signature and 
affix the seal of said court, at the city of — La., on this the 
16th day of July, A. D. 1883. 

[Seal Supreme Court of the State of Louisiana. ] 


ROB. J. WILLSON, 
Clerk Supreme Court, Monroe, La. 


279 Tue UNITED States oF AMERICA: 


Circuit Court of the United States, Fifth Judicial District, Western 
| District of Louisiana. 


The President of the United States to the president of the Vicks- 
burg, Shreveport, & Pacific Railroad Company, domiciliated at 
Monroe, State of Louisiana, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
reme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of Uctober next, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of the State of 


— 
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Louisiana, wherein James Hamilton, of the parish of Orleans, State 
of Louisiana, is plaintiff in error, and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
said James Hamilton, as in said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the par- 
ties in that behalf. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this — day of March, in the 
year of our Lord one thousand eight hundred and — 

E. BERMUDEZ, 
Chief Justice, Supreme Court, La. 


2793 Received the within citation, together with a certified cop 
of same, in office, on 7 April, 1883, & on the 7th day of April, 
1883, & of same month & year, I made service of a certified copy of 
the within citation on F. G. Dabney, sup’t of the V., S. & P. R. R. 
Co., in person, at his office in the city of Monroe, La. 
W. R. LEWIS, 
Dy U. S. Marshal. 


The corrections in the first and fifth lines was corrected by me. 
W. R. LEWIS, 
D’y U.S. Marshal. 


— United States circuit court. No. —. James Hamilton 
vs. The V., S. & Pacific R. R. Co. Citation. Marshal's return. Filed 
April 3d, 1883. J. Ganett, d’y clerk, supreme court of La. 


280 UNITED Srates or AMERICA, 83: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Louisiana, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of the State 
of Louisiana before you, or some of you, being the highest court of 
law or equity of the said State in which a decision could be had in 
the said suit between James Hamilton & the Vicksburg, Shreve- 
port & Pacific Railroad Company, wherein was drawn in question 
the validity of statutes of, or an authority exercised under, the 
United States, and the decision was against their validity; wherein 
was drawn in question the validity of a statute of, or an authority 
exercised under, said State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and the decision 

was in favor of such, their validity; wherein was drawn in ques- 
281 tion the construction of a statutes of the United States, and the 

decision was against the title, right, privilege, or exemption spe- 
cially set up or claimed under such statute, a manifest error hath 
happened, to the great damage of said James Hamilton, as by his 
complaint appears, we being willing that error, if any hath ; 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
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send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington, on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
nspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 27th day of March, in the year of our Lord, 
one thousand eight hundred and eighty-three. 

(Seal U. S. Circuit Court for the Western Dist. of La.] 

. WM. RAY, 
Dy Clerk of the Circuit Court of the United States for the 
Western District of Louisiana, Fifth Judicial Dist. 


282 [Endorsed :] James Hamilton versus The Vicksburg, Shreve- 
3 & Pacific Railroad Company. Writ of Error. Filed 
April 3d, 


1883. J. Ganett, d’y clerk supreme court of La. 


283 Assignment of Errors. 
Supreme Court of the United States. 


The plaintiff in error makes the following assignment of errors: 


I. That the defendant claims the right to obstruct the navigation 
of Boeuf river, a navigable stream in the States of Louisiana & 


Arkansas, under the section of the charter grunted to the Vicks- 


burg, Shreveport & Texas R. R. Co., which authorized that company 
to construct, make, & maintain a railroad from a point opposite 
Vicksburg to the line of the State of Texas, via Monroe & Shreve- 
port; & the state court held that “the company had the undoubted 
right to build all necessary bridges across any navigable stream 
in the course of its line, & that the Legislature had the power to 
confer such right.” 
The plaintiff avers that this is error, because it is repugnant to 
the treaties & laws of the United Stutes. The navigable rivers and 
waters in the territory of Orleans & Louisiana are made 
284 common highways by act of 3d March, 1811; the Miasis- 
sippi, and the navigable rivers and waters leading into the’ 
same, or into the Gulf of Mexico, are made common highways & for- 
ever free, &c., by compact with the State of Louisiana irrevocable 
without the consent of the United States, by act of 20th Feb., 1811, 
& 8th * 1812; as also by a fundamental provision in the act of 
Ist March, 1817,“ to enable the people of the western part of the 
Mississippi territory to form a constitution & State government, 
Ko., & the Mississippi & Missouri rivers, & the navigable waters 
running into them, & the carrying place between them, are made 
common highways by the act of 4th June, 1812, “ providing for the 
government of the territory of Missouri.” 
By sec. 5251 of the Revised Statutes of the United States it is 
declared that “all the navigable rivers & waters in the former terri- 
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tories of Orleans & Louisiana shall be, & forever remain, public | 


highways.” | 
285 iL o plaintiff claims the right, under the above-men- 

tioned treaties & acts of Co to navigate Boeuf river, run- 
ning through Chicot county, Ark., & the State of Louisiana, into 
the Ouachita river & the Gulf of Mexico, which right & privilege has 
been denied him by the decision of the State supreme court, to his 
great injury, & contrary to the treaties & laws of the United States 
above-mentioned. 

Wherefore r prays that the errors of the State court may be 
corrected, & that judgment be rendered in his favor for the damages 
done him by the acts of the defendant & for general relief, &c. 

JNO. T. LUDELING, 
Att'y & Counsellor for Plaintiff in Error. 


286 [Endorsed :] Supreme Court U. S. 1883, October term. 
No. 259. James Hamilton, pl’ff in error, ve. The Vicks ; 
Shreveport & Texas Railroad Co. Assignment of error. Filed 17 
Aug., 1883. | 

Endorsed on cover: Louisiana Sup. Court. No. 259. - James Ham- 
ilton, plaintiff in error, vs. The Vicksburg, Shreveport & Pacific 
Railroad Company. Filed August 17th, 1883. 


THE V., 8. & T. Pp. R. R. Co., 
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JAMES HAMILTON, Plaintiff in Error, 
US. 
THE V., S. & T. P. R. R. Co., Defendant. 


I. 

The plaintiff is the owner and captain of the steamboat Era 
No. 10. His business was, and had been during several years, 
to run his boat in Bout river, between Eason’s Ferry, on Lake 
Lafourche, and New Orleans, carrying cotton and passengers 
from Eason’s Ferry to New Orleans, and dry goods, bagging, | 
ties, provisions and — ieeacaramasliar tamara 
Ferry and intermediate landings. 

The period when navigation is open in this river is from 
Ovtober to May—eometimes a little earlier and sometimes later. 

Eason’s Ferry ie the landing or shipping point, on Lake 
Lafourche, for the town of Oak Ridge and the rich surrounding 
country. Thence to Point Jefferson, on Bouf river, is about 
fifteen miles. From Point Jefferson to the Railroad bridge, 
is 40 milee—from the bridge to the mouth of Bouf river, is 
one hundred snd eighty milese—or 224 miles from Point Jeffer- 
son to where it empties into the Ouachita river. Steamboats 
generally donot go higher up Bœuf river than Point Jefferson, 
because, as yet, there has been no business for them above that 
point. The evidence in the record shows that it ia capable of being 
navigated by steamooate, barges, flatboate and rafts into the 
State of Arkansas, during several months of the year. 

The river rans through Chicot county, Arkansas—and its 
banks are meandered by the United States Surveyors, in the 
surveys of the public lands, as required by Act of Congress in 
surveys of lands through which navigable streams run. Revised 
Statutes, par. 2395. 


2 


McVeigh, a witness, testified that he was well acquainted 
with the river, as far up as Eason’s Ferry; that he has been up 
said river as high as in Chicot county, Arkansas ; that during the 
rebellion his company camped on the banks of Boœuf river, near 
the State line, in Arkaneas, he thinks, and that the river there 
seemed to be as wide and as deep as at the bridge and below. 
R., p. 49. | 

Jones, a witness for defendant, testified that he had been as 
far up the river as 30 or 40 miles above Point Jefferson. He 
states at the highest ferry I croesed, it is a good deal smaller 
than below. In high water, if there was nothing else to prevent 
it, small (steam) boats might go up ss far as where I crossed 
it. I know of nothing to prevent it.. R., p. 33. 

The southern boundary of the State of Arkansas is township 
twenty-three, snd Point Jefferson is near northern limite of 
section 30, township 19, R. 8 east, so that forty miles above 
Point Jefferson must be near the line. 

The fact is that Bœuf river is navigable for small steambonts 
and other crafts far into the State of Arkansas several months 
every winter. , 

In the summer of 1880, the V., S. & P. R. R. Co., wishing 
to repair its bridge across Buf river, which was a draw-bridge, . 
and disregarding the rights of others, build another, and a 
stationary bridge, across said river for its own use, and thus 
completely obstructed the navigation of Bouf river, during five 
or six months. 

On the 10th of November, vames Hamilton, with his steam- 
boat Era No. 10, came up Bouf river to the bridge, but he 
could not pass up; and he was obliged to return to New Orleans. 
without reaching his destination, Eason’s Ferry. 

From that time till the 22d December, the navigation of the 
river was obstructed by said stationary bridge; while the Rail- 
road Company leisurely repaired its draw-bridge, and carried 


away the freight and passengers which would have been carried 
by the Era No. 10, but for the obstruction. 


The Superintendent of the Railroad Company, realizing the 
the wrong done the owner of Era No. 10, proposed to pay him 
an insignificant sum per trip during the time he was prevented 
from going to Eason’s Ferry—which, of course, he declined.— 
Even if the sum had been adequate to recompense him for the 
freights lost, be could not have accepted it, without ruining his 
business as a steamboatman in that trade. As it was, he was 
" guspected of colluding with the Railrogd Company, because he 
did not remove the obstruction by force. 


The evidence shows that the Era No. 10 came to the bridge 
on two tripe, but could not pase the bridge, and that she lay up 
in New Orleans, paying port dues and salaries to officers, wait- 
ing for the removal of the obstruction to the free — of 
the river till 28d December, 1880. 


The evidence shows that the boat would have made four tripe 
to Eason’s Ferry, during the time the river was obstructed by 
the bridge, but for the obstruction. 

The plaintiff demanded, in writing, of the Company the 
removal of the obstruction of the navigation of the river, each 
time he came to the bridge. 

The plaintiff then sued the defendant for the losses sustained, 
which be specified,and which he proved, aggregating $12,125.56. 


The defendant claimed that the Legislature of Louisiana had 
granted the Company the right to build a railroad from the 
Mississippi over to the western boundary of the State of Louisiana, 
and that said grant implied the right to bridge rivers and to 
obstruct absolutely the navigation of Boeuf river during four or 
five months, to repair ite bridge, and that the loes resulting 
from said obstruction of the navigation of the river was 


‘damnum abeque injuria.’’ 


The jury gave plaintiff a verdict for $1000 damages. Plaintiff 
appealed to the Supreme Court of the State. That Court held 
that the Company had the undoubted right to build all neces- 
sary bridges across any navigable stream in the course of its 
line, and that the Legislature had the power to confer such 
right. 34. An., p. 973. 

On rehearing, the Court said: The authority of Congress 
over navigable streams is an incident of the power to regulate 
commerce among the States, and only affects rivers which are 
highways of commerce between the different States. As to 
streams which are navigable only within the limits of a single 
State, the authority of its Legislature is complete. 34. An., 
p. 975. 

II. 


The defendant claims the right to obstruct the navigatioa of 
Bouf river, a navigable stream in the States of Louisiana and 
Arkansas, under the section of the charter granted to the 
Vicksburg, Shreveport & Texas Railroad Company, which 
authorized the Company to construct, make and maintain a rail- 
road from a point opposite Vicksburg to the State of Texas; 
and State Court hold that under that grant the Company had 
the undoubted right to build all necessary bridges across any 
navigable streams in the course of ite line; and that the 
* Legislature had the power to confer such right. 

The plaintiff avers that this is wrong, because it is repugnant 
to the constitution and laws of the United States, and compacts 
between the States of Louisiana, Arkansas, Mississippi, Mis- 
souri, etc., with the United States. 

Constitution of the United States, Art. 1, Sec. 8, Par. 3, gives 
Congress che right to declare what are national rivers and to 
regulate the commerce therein. 

The 14th Amendment guarantees to every citizen of the 
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United States the privilege to navigate all public waters of the 
United States. 16 Wall., 79. 

By the Act of Congress, approved 8th April, 1812, it is 
declared That it shall be taken as a condition uon which the 
State is incorporated into the Union, that the river Mississippi, 
and the navigable rivers and waters leading into the same, and 
into the Gulf of Mexico, shall be common highways, and for- 
ever free, as well to the inhabitants of said State as to the in- 
habitants of other States, and the territories of the United States, 
without any tax, duty, impost oe toll therefor, imposed by the 
said State. 

The navigable rivers and waters in the territories of Orleans 
and Louisiana are made public highways by Act of 8d March, 
1811; the Mississippi and navigable rivers and waters leading 
into the same, or into the Gulf of Mexico, are made public high- 
ways, and forever free, etc., by Act of 20th February, 1811; 
as also by provision of Act of lst March, 1817, and by Act of 
4th June, 1812, providing for government of territories of Mis- 
sissippi and Missouri. Gordon's Digest, p. 640, Note. 

Again by Section 5251 of the Revised Statutes of the United 
States, it is declared that Al the rivers and waters 
in the former territories of Orleans and shall be and 
Sorever remain public highways.’’ 

By Section 2476 of Revised Statutes U. S., it is declared that 
„All navigable rivers, within the territory occupied by the 
public lands, shall remain and be deemed public highways,’’ &c. 

Congress has repeatedly made appropriations for the im- 
provement of the navigation of Bouf river. 

Second—The plaintiff, under the Constitution of the United 
States, regulating commerce among the States, etc., and the 
above mentioned Acts of Congress, claims the right to navigate 
Beuaf river, which extends through Chicot county, Arkansas, 
and part of the State of Louisiana, into the Ouachita river, 
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The jury gave plaintiff a verdict for $1000 damages. Plaintiff 
appealed to the Supreme Court of the State. That Court held 
that the Company had the undoubted right to build all neces- 
sary bridges across any navigable stream in the course of its 
line, and that the Legisicture had the power to confer such 
right.“ 34. An., p. 973. 

On rehearing, the Court said: The authority of Congress 
over navigable streams is an incident of the power to regulate 
commerce among the States, and only affects rivers which are 
highways of commerce between the different States. As to 
streams which are navigable only within the limits of a single 
State, the authority of its Legislature is complete. 34. An., 
p. 975. 

II. 


The defendant claims the right to obstruct the navigatioa of 
Bouf river, a navigable stream in the States of Louisiana and 
Arkansas, under the section of the charter granted to the 
Vicksburg, Shreveport & Texas Railroad Company, which 
authorized the Company to construct, make and maintain a rail- 
road from a point opposite Vicksburg to the State of Texas; 
and State Court held that under that grant the Company had 
the undoubted right to build all necessary bridges across any 
navigable streams in the course of its line; and that the 
* Legislature had the power to confer such right. 

The plaintiff avers that this is wrong, because it is repugnant 
to the constitution and laws of the United States, and compacts 
between the States of Louisiana, Arkansas, Mississippi, Mis- 
souri, etc., with the United States. 

Constitution of the United States, Art. 1, Sec. 8, Par. 3, gives 
Congress the right to declare what are national rivers and to 
regulate the commerce therein. 

The 14th Amendment guarantees to every citizen of the 


United States the privilege to navigate all public waters of the 
United States. 16 Wall., 79. 

By the Act of Congress, approved 8th April, 1812, it is 
declared That it shall be taken as a condition upon which the 
State is incorporated into the Union, that the river Mississippi, 
and the navigable rivers and waters leading into the same, and 
into the Gulf of Mexico, shall be common highways, and for- 
ever free, as well to the inhabitants of said State as to the in- 
habitants of other States, and the territories of the United States, 
without any tax, duty, impost oc toll therefor, imposed by the 
said State.“ 

The navigable rivers and waters in the territories of Orleans 
and Louisiana are made public highways by Act of 3d March, 
1811; the Mississippi and navigable rivers and waters leading 
into the same, or into the Gulf of Mexico, are made public high- 
ways, and forever free, etc., by Act of 20th February, 1811; 
as also by provision of Act of let March, 1817, and by Act of 
4th June, 1812, providing for government of territories of Mis- 
sissippi and Missouri. Gordon’s Digest, p. 640, Note. 

by Section 5251 of the Revised Statutes of the United 


States, it is declared that Au the rivers and waters 
in the former territories of Orleans and shall be and 


Sorever remain public highways.”’ 

By Section 2476 of Revised Statates U. S., it is declared that 
All navigable rivers, within the territory occupied by the 
public lands, shall remain and be deemed public highways,’’ &c. 

Congress has repeatedly made appropriations for the im- 
provement of the navigation of Boouf river. 

Second—The plaintiff, under the Constitution of the United 
States, regulating commerce among the States, etc., and the 
above mentioned Acts of Congress, claims the right to navigate 


Bœuf river, which extends through Chicot county, Arkansas, 


and part of the State of Louisiana, into the Ouachita river, 


6 


thence into the Mississippi river and the Gulf of Mexico. This 
right bas been denied him by the decision of the Supreme 
Court of the State of Louisiana, holding, as already stated 
above, that under the grant by the State of the right to build 
a railroad, defendant could lawfully obstruct the navigation of 
Bouf river. 

III. 


It is submitted that Bœuf river is a navigable river, which 
takes its rise in the State of Arkansas, traverses Chicot county, 
Arkansas, and Morehouse paris, Louisiana, and thence to the 
Ouachita river, which empties in the Red and thence into the 
Mississippi river. 

The evidence shows that it has been ravigated during many 
years by steamboats, as far up as Eason’s Ferry, fifty miles 
above the Railroad bridge; and that i is capable of being 
navigated by steamboats up into the State of Arkansas. : 

When the public lands, along the banks of Bouf river, both 
in the State of Arkansas and in the State of Louisiana, were 
surveyed, the banks of said river were meandered, and the lires 
surveyed were not extended across said river, as the law 
required, if the stream be not navigable. Sec. 2395 of Revised 
Statates of U. S.; Lester’s Land Law, p. 714. 

The plaintiff has been running his boats in the Bouf river 
trade many years. His steamboat Era No. 10, with a capacity 


of 278 tons, or 1250 bales of cotton, was duly enrolled and 


licensed, in pursuance to the laws of the United States, and 
was regularly cleared, at the Port of New Orleans, for Eason’s 
Ferry. 

In the case of the Montibello, reported in 20 Wallace, the 
Supreme Court said, This Court held in the case of the 
Daniel Ball, that those. rivers must be regarded as public 


navigable rivers in law, which are navigable in fact. And they 


— 


— 
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are navigable in fact when they are used, or are susceptible of 


being used, in their ordinary condition, as highways for com- 
merce, over which trade and travel are or may be conducted in 
the customary modes of trade and travel on water. Anda 
river is a navigable water of the United States when it forme by 
itself, or by its connection with other waters, a continuous high- 
way over which commerce ws, or may de, carried with other 
States or foreign countries in the customary modes in which such 
commerce is conducted by water. Am, independently of the 
Ordinance of 1787, declaring the ‘navigable waters, leading 
into the Mississippi and St. Lawrence to be common highways,’’ 
the true test of the navigability of a stream does not depend on 
the mode by which commerce is, or may be conducted, nor 
the difficulty attending navigation. If these were so, the public 
would be deprived of the use of many of the large rivers of the 
country over which rafte of lumber of great value are constantly 
taken to market. 


It would be a narrow rule to hold that in this country, unless 
a river was capable of being navigated by steam or sail vessels, 
it could not be treated as a public highway. The capability of 
use by the public for purposes of transportation and commerce 
affords the true criterion of the navigability of a river, rather 
than to the extent and manner of that use. If it be capable in 
ite natural state of being used for purposes of commerce, no 
matter in what mode the commerce may be conducted, it is 
nayigaole in fact, and becomes in law a public river or high- 
way. Vessels of any kind. thst can float upon the water pro- 
pelled by animal power, by the wind, or by the agency of 
steam, are, or may become, the mode by which a vast com- 
merce can be conducted, and it would be a mischievous rule 
that would exclude either in determiing the navigability of a 
river. 20 Wall., 441. 


In the case of Little Rock Railroad Co. vs. Brooks, 39 Ark., 
403, the Court said, The result of the authorities is this, that 
usefulness for purposes of transportation, for rafts, boate, or 
barges, gives navigable character, reference being had to its 
natural state, rather than to ite average depth the year round. 
The ‘Montibello; 20 Wall., 480; the Daniel Ball, 10 Wall., 
557; Moore vs. Sanborne,.2 Mich., 519; Morgan vs. King, 


85 New Tork, 454; Browne vs. Chadborne, 81 Me., 9.“ 


See also Walker vs. Allen, Alabama Reports, ‘and Geo. Ingram 
vs. Police Jury, 20 An., 226. 


It is submitted that the evidence in the record shows that 


Boat river is capable of being navigated by small steamboats, 
barges, flats and rafts, several mopthe every winter, in 
Arkansas, and that it is navigated regularly by steamboats to 
Point Jefferson in Louisiana, and that steamboats have gone 
above that point. The. river is at least 25 feet deep at Point 
Jefferson and below. But if the evidence were not full upon 
that point, it is submitted that the Court is bound to take 
judicial cognizance of the navigability of the river. Greenleaf 
in his work on evidence, vol. 1, sec. 6, says: In fines, 
courts: will generally take notice of whatever ought to be 
generally known within the limits of their jurisdiction.’’ 

In Lake Co. vs. Yung, 40 N. H., 420, it was held that 
courts take notice of the civil divisions of the States, such as 
counties and townships, and of ite great geographical features, 


as of large lakes, rivers and mountains. In Atwater vo. 


Schenck, 9 Wis., 160, it was ruled that judicial notice would be 
taken of the government surveys and the legal subdivisions of 
public lands. In the Peterhof’, Blotchford’s Prize cases, 463, 
it was held that the Court will take judicial notice of the situa- 
tion of a town in a foreign country, and that a bar exists at 


the mouth of the river at which it lies, which veseels of the 
draught of the vessel libeled. cannot cross. In Mossman vs. 


Forrest, 27 Ind., 288, it was decided that Courts will take ju- 
dicial notice of the permanent geographical facts and features 
of the country. See also Railroad Co. vs. Stevens, 28 Ind., 
429; Wright vs. Hawkins, 28 Texas, 452. 

In Neaderhauser vs. State, 28 Ind., 257, the Court held that 
Courts will take judicial notice of the navigability of streams. 
See also McManus vs. Carmichael, 8 Iowa 1, and Wood vs. 
Fowler, 26 Kansas Nep., 18 Howard, 561. 

The power vested in the general government to regulate 
interstate and foreign commerce, involves the control of the 
waters of the United States, which are navigable in fact, s0 far 
as it may be necessary to insure their free navigation, when by 
themselves, or their connections with other waters they form 
a continaous channel for commerce among the States or with 
foreign countries.’”” The Daniel Ball, 10 Wall., 557; 17 Otto, 


p. 682. | 

ee the power of the State and that of the Federal govern- 
ment come in conflict, the latter must control. 17 Otto, p. 
683. 


There can te no doubt that the grant by the State to the 
Railroad Company, as construed by the Supreme Court of the 
State, conflicts with the laws of Congress before mentioned, 
declaring Bœuf river a public highway and freetoall. Whether 
that construction be right or not, the mischief is the same in 
this cace. I am aware that in Escanoba Co. vs. Chicago, and 
Cardwell vs. American River Company, this Court held that 
the provisions in the Ordinance of 1787, and in the Act of 9th 
September, 1850, admitting California into the Union, similar 
to those referred to therein, admitting Louisiana, Mississippi 
and other States into the Union, must be considered as in no 
way impairing the power which the State could exercise over 
the subject, if the clause had no cxistence,’’ because the States 
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sre admitted into the Union on equal footing with the original 
States in all respects whatever.’’ The cases cited in support 
of that conclusion are Pollard vs, Hagan, 8 How., 212; 
Permoli vs. New Orleans, 3 How. 589; and Strader vs. Graham, 
10 How., 82. 

In the first case it was held that Congress cannot by any 
compact or condition made with or laid upon a State ia her ad- 
mission into the Union, restrain or limit her municipal power 
2 2 State, but that, if the subject of the compact or condition is 
within the power of Congress to enact or regulate, without the 
ee 
shall be common highwnys, it is as good as a law.“ 

In the Permoli case, which related to the clause securing 
religious freedom to the inhabitants, and in the Strader case, 
which related to the status of a negro, the Court held that 
the provisions of the Act of Congress had no effect in the 
States, after their admission into the Union, for the manifest 
reason that Congress had no right to legislate on those subjects 
in States. But in the case of Pollard vs. Hagan, it was 
destinctly decided that the clause in the ordinance, as applied 
to Alabama by the Act of Congress of 2d March, 1819, 
authorizing the people of that territory to form a constitution, 
declaring the navigable waters of the future State common 
highways, was not such a condition (as would limit or restrain 
its municipal power and right, as compared with the other 
States therein) but a valid law, which Congress had the power 
to enact, whether the waters were within a State or Territory. 
Wallamet Iron Bridge Co. vs. Hatch; (Judges Deady and 
Sawyer) Federal Reporter, p. 357, March 25, 1884. 

In the case of Pollard vs. Hagan, the Court said: ‘The 
argument, so much relied on by the counsel for the plaintiffs, 
that the agreement of the people inhabiting the new States, 


li 


that they forever disclaim all right and title to the waste and 
unappropriated lands lying within said territory; and the same 
shall be and remain at the sole disposition of the United States, 
cannot operate as a contract between the parties, but is binding 
as a lam. Full power is given Congress to make all needful 
rules and regulations respecting the territory or other property 
of the United States. P. 397. Again the Court said: ‘The 
declaration, therefore, contained in the compact entered into 
between them when Alabama was admitted into the Union, 
‘that all navigable waters within the said State shall forever 
remain public highways, free to the inhabitants of sgid State 
and of the United States, without any tax, duty, imposts or 
toll therefor, imposed by said State, would be be void, F in- 
consistent with the Constitution of the United States. Bot is 
this provision repugnant to the Constitution? By Section 8, 
Art. I of the Constitution, power is granted to Congress 0 
regulate commerce with foreign nations, and among the several 
States.’’ If, in the exerciee of this power, Congress can impose 
the same restrictions upon the original States, in relation to 
their national waters, as are imposed by this article of the com- 
pact on the State of Alabama, then this article is a mere regula- 
tion of commerce among the several States, according to the 
Constitution, and, therefore, as binding on the other States as 
Alabama. P. 402. „„ the provision of 
wnat is called the compact between the United States and the 
State of Alabama does not, by the above reasoning, exceed the 
power thereby conceded to Congress over the original States 
on the same subject, no power or right was, by the compact, 
intended to be reserved by the United States or to be granted 
to them by Alabama. . This supposed compact is, therefore, 
nothing more than a regulation of commerce to that extent, 
among the several States, etc., p. 408. 
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In Cordwell vs. American Iron Bridge Co., this Court said: 

‘Bat upon the mature and careful consideration which we have 
given in this case to the language of the clause in the Act ad- 
mitting California, we are of opinion that if we treat the clause 
as divisible into two provisions they must be construed together 
as having but one object, namely, to insure a highway EQUALLY 
open to all without preference to any, and unobswacted by 
daties or tolls, and thus prevent tho use of the navigable 
streams by private parties to the exclusion of the public, and 
the exaction of any toil for their navigation,’’ etc. Supreme 
Court Reporter, vol. 5, Feb., part XI, p. 426. 
But, it is submitted, that whatever may be the construction 
or effect of the clause in the Acts of Congress above referred 
to for the admission of the States of Louisiana, Mississippi, 
Alabama, Missouri, etc., Congress has since the admission of 
Louisiana into the Union legislated upon the subject of the 
navigation of Bouf river. In the Revised Statutes of the 
United States of 1878, it is declared: 

4. All navigable rivers, within the territory occupied by public 
lands, sball remain and. be deemed public bighways,’’ etc. Par. 
2476. 

Al the navigable rivers ani waters io the former territory 
of Orleans and Louisiana shall be and forever remain public 
highways.” Par. 5251. 

Congress has repeatedly made appropriations for the im- 
provement of the navigation of Bout river; and all steamboats 


running in the river are required to take out a license from 


the authorities of the United States. 

In Escanoba Co. vs. Chicago the Court say the decision in 
the case of Wilson vs. The Black Bird Creek Marsh Co., 2 
Peters, “‘was based entirely upon the absence of any legiala- 
tion of Congress upon the subject.” 17 Otto, p. 684. And 


* „* 
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the following passage from Chief Justice Marshall’s opinion 
was quoted: If Congress had passed any Act which bore 
upon the case, any Act in execution of the power to regulate 
commerce, the object of which was to control State legislation 
over those small navigable creeks, into which tide floats, and 
which abound throughout the lower country of the Middle and 
Southern States, we should feel not much difficulty that a State 
law, coming én conflict with euch an Act, would be void. 
17 Otto, p. 684. 

In the Black Bird Creek Marsh Co. case, in Gilman vs. Phila- 
delphia, Pound vs. Turck, Escanaba Co. vs. Chicago, and 
Cardwell vs. American River Bridge Co., the rivers bridged or 
regulated by the States were entirely within a single State or 
local in their character. The Court gad: over 
navigable streams, which are entirely within the lemits of the 
State, are of the latter class. 17 Otto, 687. E. Converso, 
» Rivers running through two or more States are not. 
Booaf river, as already stated, rises in Arkansas, near Lake 
Village, runs through Chicot county 40 or 50 miles, and through 
part of Louisiana and thence to the Gulf of Mexico. 

Citizens of Arkansas, living on or near the bank of Boat 
river would be prevented by said bridge from carrying their 
products, or barges, or rafts, or small steamboats to market 
at New Orleans or Europe or in the Eastern or Western States, 
as they would otherwise be able to do, were the pavigation of 
Bouf river unobstructed by the bridge, as said river forms a 
a continuous channel for commerce with foreign countries, 
and among the other States, through its connection with the 
Ouachita, Red and Mississippi rivers and the Gulf of Mexico, 
etc. 

In the Slaughter House cases this Court mentioned some of 
the privileges and immunities ‘“‘which owe their existence to the 
Federal Government, its national character, its constitution, or 


is laws’’ and which are guaranteed by the 14% Amendment. 
Among them was mentioned “the right to use the navigable . 
waters of the United States, however they may penctrate the 
- territory of the several States.” 16 Wall, 7 

“Al rivers and waters in the former territory of 
' Orleans and Louisiana shall be and forever remain public high- 
| ways.” An obstructed river cannot be a peblic. highway; and 
By en erections and impediments made by the owners, to the 
' ‘@betruction of the free use of the river as a highway for boats 
pi and eatts, are deemed nuisances.” Kent's Com., vol. 8, p. 411. 
Sa Ina conclusion, it is eubenitted ‘thet the construction by the 
1 Court of the Act of the Legislature authorising the baild- 
- fing of lee across the State of Louisiana eee. if 
de rant can be held to imply the right to build euftable 
e, t ought not to be held to imply the total obstruction 
dt a river. . Bat, right or wrong, the decision denies a plein 
5 nnn, ee to every one, to navigate all ‘navigable rivers 
5 gud waters in Louisiana. Slaughter House case, 16 Wall., 79. 
b distinguishing differences between the Black Bird Oreck 

num Co. case, the G vs. Philadelphia, Recdnaba Co. vs. 
75 and Cordwell vs. American River Bridge Co. 6e, 
aS ‘aad the present, are that in the cases decided, the stream or 
mee was entirely within the 1 of e single State, andi Con- 
oe {gress had 506 legislated on the subject to prevent the obstruction 
el the navigation of said rivers—whereas, in this case the river 
is not within the limites of a single State, but runs through parts 
of two States, and Congress has legislated and declared that the 
tiver shell. be and: remain er a public highway, and hes 
', Malle. appropriations for the improvement of the river 


| JOHN T. LUDELING, 
Attorney and Counsellor. 
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its laws’’ and which are guaranteed by the 14th Amendment. 
Among them was mentioned the right to use the navigable 
waters of the United States, however they may penetrate the 
territory of the several States. 16 Wall., 79. 

c All navigable rivers and waters in the former territory of 
Orleans and Louisiana shall be and forever remain public high- 
ways. An obstructed river cannot be a public highway, and 
ee All erections and impediments made by the owners, to the 
obstruction of the free use of the river as a highway for boats 
and rafts, are deemed nuisances. Kent’s Com., vol. 8, p. 411. 

In conclusion, it is submitted that the construction by the 
State Court of the Act of the Legislature authorizing the build- 
ing of a railcoad across the State of Louisiana is‘erroneous. If 
the grant can be held to imply the right to build suitable 
bridges, it ought not to be held to imply the total obstruction 
of a river. But, right or wrong, the decision denies a plain 
right, guaranteed to every one, to navigate all navigable rivers 
and waters in Louisiana. Slaughter House case, 16 Wall., 79. 

The distinguishing differences between the Black Bird Creek 
Marsh Co. case, the Gilman vs. Philadelphia, Escanaba Co. vs. 
Chicago, and Cordwell vs. American River Bridge Co. casgs, 
and the present, are that in the cases decided, the stream or 
river was entirely within the limits of a single State, and Con- 
gress had not legislated on the subject to prevent the obstruction 
of the navigation of said rivers—whereas, in this case the river 
is not within the limits of a single State, but rans through parts 
of two States, and Congress has legislated and declared that the 
river shall be and remain forever a public highway, and has 
made appropriations for the improvement of the river 
repeatedly. 

Respectfully submitted, 
JOHN T. LUDELING, 
Attorney and Counsellor. 


; * n 1 “yap — 

‘ $ * 5 a Dae 

FP ee ee ee — — 

. Throne f aon ~~ 
ees at a ul — . 


Fit, WD. 
DEC 14 1685 


JAMES McK d 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1885. 


James Hamilton, 


* Plaintiff in Error, 
No. £69. vs. 


The Vicksburg. Shreveport and Pacific Railroad 
Company, | 
Defendant in Error. 


GEORGE HOADLY, 
EDGAR M. JOHNSON, 
EDWARD COLSTON, 


Rebert Clarke & G., Printers, Cincinnatt.} 


SUPREME COURT OF TAR UNITED STATES 


OCTOBER TERM, 1885. 


—— ne 


James Hamilton, 
Plaintiff in Error, 


No. 259. v8. fed 
The Vicksburg, Shreveport and Pacific Railroad 
Company, 


Defendant in Error. 


in Error to the Supreme Court of the State of Louisiana. 


ARGUMENT FOR DEFENDANT IN ERROR. 


STATEMENT OF CASE. 


This action comes into this court on error to the Su- 
preme Court of the State of Louisiana on the following 
state of facts: 

The Vicksburg, Shreveport and Texas Railroad Com- 
pany was chartered by an act of the legislature of Louis- 
iana, approved February 20, 1853, with authority to build 
a railroad from a point opposite Vicksburg, by way of 
Monroe and Shreveport, to the Texas state line. In pur- 
suance of the charter it had built a railway from Delta, 
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Louisiana, to Monroe, Louisiana, which by various con- 
veyances had come to be the property of the Vicksburg, 
Shreveport and Pacific Railroad Company, the defendant 
in error. ; 

On the line of this railway it is necessary to cross a 
small stream called Boeuf river, one of the tributaries of the 
Ouachita river, which is navigable during about six months 
in the year. This was done by means of a draw-bridge, 
which had become so old and worn that in the spring of 
1880 it was finally decided to replace it by a new bridge. 
Accordingly a contract was made with J. H. Rembold to 
build the new bridge, and during the construction thereof 
to carry the track on a temporary pile trestle, to be built 
under the old bridge. The period selected for this work 
was the fall of the year, when it was usual for the water 
in Boeuf river to be so low that navigation was impossi- 
ble, as shown by the testimony of J. W. Green (Record, p. 
76). In the full of 1880, however, unusual and unprece- 
dented rains fell, whereby Boeuf river was made navigable 
much earlier than usual, and at the same time the work on 
the completion of the bridge was greatly delayed. 

Under these circumstances the plaintiff in error, who 
was the master and owner of the steamboat Era No. 
10, came up Boeuf river to this bridge on November 6, 
1880, and. sought to pass above it, but the pile atructure 
prevented his doing so, and he was unable to pass up the 
river before December 20, 1880. 

Under these circumstances the plaintiff in error brought 
an action against the defendant in error, in the District 
Court in and for the parish of Ouachita, and State of 
Louisiana, for twelve thousand one hundred and eighty- 
five dollars and thirty-six cents damages (Record, pp. 1 
and 2), on February 18, 1881. On April 17, 1882, this 
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action resulted in a verdict und judgment for the plaintiff, 
in the sum of one thousand dollars (Record, pp. 18 
and 94). 

Thereupon both parties mail to the Supreme 
Court of Louisiana. That court held that the charter of 
the Vicksburg, Shreveport and Texas Railroad Company, 
under which the bridge in question was built, was suff. 
cient authority for the work as it was actually done (Reo- 
ord, p. 100), and that the loss suffered by plaintiff in error 
was damnum absque injuria (Record, p. 101), and dismissed 
the case at the plaintiff’s costs in both courts — 
p. 98). 

Upon motion for a rehearing, the 9 Court of 
Louisiana found, as a fact, that Boeuf river, so far as it is 
navigable, is wholly within the State of Louisiana (Record, 
p. 102), and refused a rehearing. 

The plaintiff thereupon brings thie writ of error to 
this court, and assigns as error that he claims the right to 
navigate the Boeuf river under certain acts of Congress, 
which will be further referred to in the course of this 
brief. 


ARGUMENT. 


As the Supreme Court of Louisiana has held that the 
charter ot the Vicksburg, Shreveport and Texas Railroad 
Company is a sufficient justification for the acts complained 
of in this case, the only question which arises upon the 
record is the question whether the State of Louisiana could 


grant permission to obstruct the Boeuf river in the manner 


in which it was done, or in any manner. 

In support of his claim the plaintiff relies upon certain 
statutes of the United States, which, so far as they are ma- 
terial, are as follows : 
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An act providing for the final adjustment of claims to 
lands, and for the sule of the public lands in the terri- 
tories of Orleans and Louisiana, and to repeal the act 
passed for the same purpose, and approved February 
sixteenth, one thousand eight bundred and eleven. 
Approved March 8d, 1811. 2 Statutes at Large, 666. 
Sec. 12. “And be it further enacted, That all the navi- 

ble rivers and waters in the territories.of Orleans and 
uisiana shall be and forever remain public highways.” 


An act to enable the people of the territory of Orleans to 
form a constitution and state government, and for the 
admission of such state into the Union, on an equal 
footing with the original states, and for other pur- 
2 1 February 20, 1811. 2 Statutes at 

rge, 642. 


Sec. 2. and that the river Mississippi and the 
navigable rivers and waters leading into the same, or into 
the Gulf of Mexico, shall be common highways and forever 
free, as well to the inhabitants of the said state as to other 
citizens of the United States, without any tax, duty, im- 
post, or toll therefor, imposed by the said said state.’ 


An act for the admission of the State of Louisiana into the 
Union, and to extend the laws of the United States to 
the said state. Approved April 8th, 1812. 2 Statutes 
at Large, 708. 

Provided, that it shall be taken as a condition upon 
which the said state is incorporated in the Union, that the 
river Mississippi, and the navigable rivers and waters 
leading into the same and into the Gulf of Mexico, shall be 
common highways, ani forever free, as well to the inhabit- 
ants of the said state as to the inhabitants of other states 
and the territories of the United States, without any tax, 
duty, impost, or toll therefor imposed by the said state.” 


An act providing for the government of the territory of 

— approved June 4, 1812. 2 Statutes at Large, 

47. 

Sec. 15. The Mississippi and Missouri rivers 
and the navigable waters flowing into them, and the carry- 
ing places between the same, shall be common highways 
and forever free to the people of the said territory and to 
the citizens of the United States, without any tax duty or 
impost therefor.” | 
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An act to enable the people of the western part of the 
Mississippi territory to form a constitution and state 
government, and for the admission of such state into 
the Union on an equal fuoting with the original states, 
approved March 1, 1817. 8 Statutes at Large, 348. 


Sec. 4. . “and that the river Mississippi and 
the navigable rivers and waters leading into the same, 
or into the Gulf of Mexico, shall be common highways, 
and forever free, as well to the inhabitants of the said state 
as to other citizens of the United States, without uny tax, 
duty, impost, or toll therefor imposed by the said state.” 


What figure these statutes may cut in the case we will 
discuss further on, but assuming for the present the rule, 
which we regard as incontrovertible, that when à State is 
admitted into the Union it is admitted on the same footing 
in all respects as the thirtcen original states, and that Con- 
gress has no authority, by contract or otherwise, to require 
uny state to enter the Union with any less powers than 
those possessed by the states forming the national govern- 
ment at the time they adopted the constitution; we 
shall proceed to ascertain, if possible, what power the orig- 
inal states have to authorize the obstruction of navigable 
streams within their territory. 

In Wilson v. Blackbird Creek Marsl Co., 2 Peters, 245, 
the company had dammed one of the small navigable tidal 
streams flowing into the Delaware, under the authority of a 
charter granted by the State of Delaware. The plaintiff in 
error broke the dam for the purpose of opening the naviga- 
tion, and on an action of trespass being brought against 
them raised by his pleas the question of the validity of 
the charter. The High Court of Errors and Appeals of 
Delaware held the charter valid and their judgment was 
affirmed by this court. Marshall, C. J., said (p. 251): 


“The act of assembly by which the plaintiffs were au- 
thorized to construct their dam shows plainly that this is 
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one of those many creeks passing through a deep, level 
marsh adjoining the Delaware, up which the tide flows for 
some distance. The value of the property on its banks 
must be enhanced by excluding the water from the marsh 
and the health of the inhabitants probably improved. 
Measnres calculated to produce these objects, provided 
they do not come into collision with the powers of the gen- 
eral government are undoubtedly, within those which are 
reserved tothe states. But the measure authorized by this 
act stops a navigable creek, and must be supposed to 
abridge the rights of those who have been accustomed to 
use it. But this abridgement, unless it comes in conflict 
with the constitution or a law of the United States, is an 
affair between the government of Delaware and its citizens, 
of which this court can take no cognizance. 

“The counsel for the plaintiff in error insists that it 
comes in conflict with the power of the United States to 
regulate commerce with foreign nations and among the sev- 
eral states.’ 

“If Congress had passed any act which bore upon the 
case, any act in execution of the power to regulate com- 
merce, the object of which was to control state legislation 
over those small navigable creeks into which the tide flows, 
and which abound throughout the lower country of the 
Middle and Southern States, we should feel not much diffi- 
culty in saying that a state law coming in conflict with such 
act would be void. But Congress has passed no such act. 
The repugnancy of the law of Delaware to the constitution 
is placed entirely on its repuguaney to the power to regulate 
commerce with foreign nations and among the several 
states; a power which has not been so exercised as to affect 
the question.” N 


In Gilman v. Philadelphia, 3 Wall. 713, the city of 
Philadelphia was proceeding, under authority of an act of 
the legislature of Pennsylvania, to build a bridge, without 
a draw and elevated only about thirty feet above high 
water, across the Schuylkill river, a navigable tidal river, 
situated wholly within the State of Pennsylvania. 

Swayne, J., says, at page 729: 


“It must not be forgotten that bridges, which are con- 
necting parts of turnpikes, strects, and railroads, are means 
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of commercial transportation, as well as navigable waters, 
and that the commerce which passes over a bridge may be 
much greater than would ever be transported on the water 
it obstructs. 

It is for the municipal power to weigh the considera- 
tions which helong to the subject, and to decide which 
shall be preferred, and how far either shall be made sub- 
servient to the other. The states have always exervised 
this power, and from the nature and objects of the two sys- 
tems of government, they must always continue to exercise 
it, subject, however, in all cases to the paramount authority 
of Congress, whenever the power of the states shall be ex- 
erted within the sphere of the commercial power which 
belongs to the nation.” 


Coming now to consider whether. the statutes upon 
which the plaintiff in error relies have any bearing upon 
the question, we come to the case of Pound v. Turck, 95 U. 
8. 459. In this case the plaintiffs in error had, under au- 
thority of an act of the legislature of Wisconsin, obstructed 
by a dam the navigation of the Chippewa river, a naviga- 


ble stream flowing into the Mississippi river, and lying 


wholly within the State of Wisconsin. This court held 
that the act of the legislature was a sufficient defense to 
the action. 

Miller, J., saya, at page 464: 


“The present case falls directly within the principle 
estublished by these cases, and aptly illustrates its wisdom. 
There are within the State of Wisconsin, and perhaps other 
stutes, many small streams, navigable for a short distance 
from their mouths in one of the great rivers of the country 
by steamboats, but whose greatest value in water-carria 
is as outlets to saw-logs, sawed lumber, coal, salt, etc. In 
order to develop their greatest utility in thut rd, it is 
often essential that dams, booms, piers, etc., should be used, 
which are substantial obstructions to general navigation, 
and more or leas so to rafts and barges. But to the legis- 
lature of the state may be most appropriately confided the 
authority to authorize these structures where their use 
will do more than harm, and to impose such regula- 
tions and limitations in their construction aud use as will 
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best reconcile and accommodate the interest of all con- 


cerned in the matter. And since the doctrine we have de- 


duced from the cases recognized the right of Congress to 
interfere and control the matter whenever it may , woe it 
necessary to do so, the exercise of this limited power may 
all the more safely be confided to the local legislatures.” 


It will be observed, in examining the opinion in the 
case last cited, that, although the third section of the act 
approved August 6, 1846, to enable the people of Wiscon- 
sin Territory to form a constitution and state government, 
and for the admission of such state into the Union, is re- 
ferred to therein, it is not treated as being in any sense a 
regulation by Congress, or as affecting the subject. 

This section reads : 


Sec. 3. “And be it further enacted, That the said State 
of Wisconsin shall have concurrent jurisdiction on the 
Mississippi, and all other rivers and waters bordering on 
the said State of Wisconsin, so far as the same shall form 
a common boundary to said state and any other state or 
states now or hereafter to be formed or bounded by the 
same; and said river and waters, and the navigable waters 
leading iuto the same, shall be common highways and for- 
ever free, as well to the inhabitauts of said state as to all 
other citizens of the United States, withot any tax, duty, 
impost, or toll therefor.” 


Thus being, so far as material, in exact! y the same lan- 
guage as the statutes relied on by the plaintiff in error in 
the case at bar. 

The interpretation contended for by the plaintiff in 
error appears for the first time to have suggested itself to 
the ingenuity of counsel in the case of Escanaba Co. v. 
Chicago, 107 U. S. 678, in which the appellant, objecting 
to the regulations made as to the times at which the 
draw-bridges across the Chicago river and its branches 
within the city limits were to be opened, relied upon the 
ordinance of 1787 and the enabling act for the admission 
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of Illinois as recognising the same. Yet the court says 
that the powers of the State of Illinois were in no respect 
less than those of the State of Delaware. 

The court says, speaking through Field, J.: 


But, aside from these considerations, we do not see 
that the clause of the ordinance upon which reliance is 
placed_materially affects the question before us. That clause 
cuntains two provisions: one, that the navigable waters 
leading into the Mississippi and the St. Lawrence shall 
be common highways to the inhabitants; and the other, 
that they shall be forever free to them without any tax, 
impost, or duty therefor. The navigation of the Illinois 
river is free, so far as we are informed, from any tax, im- 
post, or duty, and its character as a common highway is 
= affected by the fact that it is crossed by bridges. Page 


And, again, on the question of the authority of the 
State of Illinois, at page 687: 


Bridges over navigable streams, which are entirely 
within the limits of a state, are of the latter class. The 
local authority can better appreciate their necessity, and 
can better direct the manner in which they shall be used 
and regulated, than a government at a distance. It is, 
therefore, a matter of good sense and practical wisdom to 
leave their control and management with the states, Con- 

having the power at all times to interfere and super- 
sede their authority whenever they act arbitrarily and to 
the injury of commerce.” 


In Caldwell v. Bridge Company, 113 U. S. 205, the de- 
fendant had constructed a bridge over the American river, 
a navigable water of the United States, wholly within the 
limits of the State-of California. The bridge there erected 
was about fourteen feet above extreme low water, and five 
feet above high water, and had no draw. The language 
of the act admitting California (9 Statutes at Large 458), 
was as follows: 
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„And that all the navigable waters within the said 
state shall be common highways, and forever free, as well 
to the inhabitants of said state as to the citizens of the 
United States, without any tax, impost, or duty therefor.” 


Yet this court held that the bridge, authorized as it 
wus, and as the bridge in the case at bar was by an act 
of the local legislature, was a lawful structure. 

Field, J., says, at page 210: 


“The complainant, however, contends that Congress 
has intervened and expressed its will on this subject by a 
clause in the act of September 9, 1850, 9 Stat. 452, admit- 
ting California as a state into the Union, which declares 
‘that all the navigable waters within the said state shall 
be common highways, and forever free, as well to the in- 
habitants of said state as to the citizens of the United 
States, without any tax, impost, or duty therefor.’ 9 Stat. 
453. This declaration is similar to that contained in the 
ordinance of 1787, for the government of the territory of 
the United States north-west of the Ohio river, so far as 
the lutter relates to the navigable waters flowing into the 
Mississippi and the St. Lawrence. And in Escanaba Oo. v. 
Chicago, we held, with respect to the State of Illinois, that 
the clause was superseded by her admission into the Union, 
for she then became entitled to, and possessed of all the 
rights of domain and sovereignty which belonged to the 
original states. The language of the resolution admitting 
her declared, that it was on an equal footing with the 
original states in all respects whatever ;’ so that, after her 
admission, she possessed the same power over rivers within 
‘her limits that Delaware exerci over Blackbird creek, 
and Pennsylvania over Schuylkill river. 

„The act enabling the people of Wisconsin territory to 
form a constitution and state government, and for admis- 


sion into the Union, contains a similar clause. And yet, in 


Pound v. Turek, which was before this court at October 
term, 1877, it was held, that a statute of that state which 
authorized the erection of a dam across a navigable river 
within her limits, was not unconstitutional, in the absence 
of other legislation by Congress bearing on the case. The 
court does not seem to have considered the question as af- 
fected by the clause in the enabling act. That clause is 
not, it is true, commented on in the opinion, but the sec- 
tion containing it is referred to, and the declaration, that 
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navigable streams within the state are to be common high- 
ways, must have been in the mind of the court. It held, 
however, that the caso was governed by the decisions in 
the Delaware and Pennsylvania cases, observing that there 
were in the State of Wisconsin, and other states, many 
small streams navigable for short distances from their 
mouths in one of the great rivere of the country, by steam- 
boats, but whose greatest value, in water carriage, was as 
outlets to saw-logs and lumber, coal and salt, and that, in 
order to develope their — utility in that regard, it 
was often essential that dams, booms, and piers should be 
used, which are substantial obstructions to general naviga- 
tion, and more or less so to rafts and barges ; but that to 
the legislature of the state the authority is most propery 
confided to authorize these structures where their use will 
do more good than harm, and to impose such regulations 
and limitations in their construction and use as.will best 
reconcile and accommodate the interests of all concerned. 
And the court added that the exercise of this limited power 
may all the more safely be confided to the local legislatures, 
as the right of Congress is recognized to interfere and con- 
trol the matter whenever deemed necessary. 

„The clause, therefore, iu the act admitting California, 


‘quoted above, upon which the complainant relies, must be 


considered, according to these decisions, as in no way im- 
pairing the power which the state could exercise over the 
subject if the clause had no existence. But independently 
of this consideration we do not think the clause itself re- 
quires the construction which the court below placed upon 
it, and which counsel urges so earnestly for our consideration. 
That court held that the clause contains two provisions, 
one thut the navigable waters shall be a common highway, 
to the inhabitants of the state as well as to citizens of the 
United States; and the other, that they shall be forever free 
from any tax, impost, or duty therefor; that these provis- 
ions are separate and distinct, and that one is not an adjunct 
or amplification to the other. Possibly some support is 
given to that view by language used in the opinion in E- 
eanaba Co. v. Chicago. In that case all the bridges over 
the — river had druws for the passage of vessels, and 
we there held that a bridge constructed with a draw could 
not be regarded within the ordinance of 1787 as an ob- 
struction to the navigation of the stream. We were not 


required to express any further opinion as to the meaning 


of the ordinance. But upon the mature and careful con- 
sideration which we have given in this case to the language 
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would promote the convenience 

the public. The act admitting California declares that 
she is ‘admitted into the Union on an equal footing with 
the original states in all respects whatever.’ She was not, 
therefore, shorn by the clause as to waters within 
her limits of any of the powers which the ori states 


possessed over such waters within their limits. 


Upon the authorities cited we respectfully submit that 
the judgment of the Sapreme Court of Louisiana should 
be affirmed. 


GEORGE HOADLY, 
EDGAR M. JOHNSON, 
EDWARD COLSTON, 


Counsel for Defendant in Error. 
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SCHMIDT BROTHERS, c., VS. k. M. COBB. : 1 
1 Petition in Equity. 
In the District Court of Dubuque County, Iowa. September Term, 
A. D. 1884. 


E. M. Conn vs. Schur Brorners. 


The plaintiff, agent of the Citizens’ Law and Order League of 
Dubuque, complaining, shows to the court and avers as follows: 
Par. Ist. That he is a citizen of Dubuque county, State of Iowa. 
Par. 2d. That defendants, Schmidt Brothers, a firm composed of 
Albert Schmidt and Titus Schmidt, at the city and county of Du- 
buque, at the Iowa Brewery so called, situnted upon Couler avenue, 
in said city, and upon lot number 5 in Brewery addition, as platted 
and recorded with — deeds, have established a saloon and 
lace for the — sale of intoxicating liquors, to wit, whis- 
ey, wine, gin, and beer, in violation of law, and are now keeping, 
and employed and engaged in keeping, said intoxicating liquors in 
said saloon and place with the intent to sell the same, and with the 
intent to permit the same to be sold therein, contrary to the provi- 
sions of section 1542 of the Code of Iowa as amended and substituted 
by an act of the General Assembly of the State of Iowa, approved 
April 3rd, 1884. 
Par. 3rd. That in the month of August, 1884, the said defendants, 
in the saloon and place aforesaid, did, by themselves, their clerk, 

nt, and servant, sell to divers and sundry persons intoxicatin 
liquors, to wit, whiskey, wine, gin, and beer, —— to the provi- 
sions of section 1540 of the Code of Iowa as amended and substi- 
tuted by an act of the General Assembly of the State of Iowa, ap- 
proved April 3rd, 1884. 

Par. 4th. That said defendants, at the saloon and place aforesaid, 
have heretofore, to wit,since the 15th day of July, 1884, by themselves, 
their clerk, agent, and servant, sold, and continue from day to day 
to sell, intoxicating liquors, to wit, whiskey, wine, gin, and beer, as 
a beverage, contrary to law. , 

Par. 6th. That said defendants are the owners of the premises 
aforesaid, and are the owners of certain whiskey, gin, wine,and beer 
kept and contained in certain kegs, bottles, and other vessels for il- 
legal sale upon said premises as aforesaid, and are the owners of 
certain furniture and fixtures on the said premises used in said 
business. 

Par. 6th. Whereby and by reason of the premises and in manner 
and form as aforesaid the said defendants, Sclimidt Bros., at the sa- 
loon and place aforesaid have established and are now keeping and 
maintaining a nuisance, to the great injury of the plaintiff and other 

citizens of said county, and to the detriment of the public 
ce and safety, and unless restrained by the order and decree of 
this court will continue to keep and maintain said nuisance at said 
place in violation of law and to the public injury. Wherefore plain- 
tiff prays that said saloon and place be adjudged and decreed to be 
a nuisance, and that the same be abated, and said defendants be 
A? by Psa injunction from further keeping or main- 
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taining said saloon and place for the illegal sale of intoxicatin 
liquors, and also from keeping the said liquors with intent to se 
the same contrary to law, and also from selling the same in said place 
contrary to law either by themselves or their clerk, agent, or ser- 
vant, and that upon final hearing said injunction be made perpetual, 
and that plaintiff have such other and further relief as in equity 
he is entitled to, and also that he have judgment for costs. 

S. P. ADAMS & 

JED. LAKE. 


STATE OF Iowa, \ aes 
Dubuque County, 


I, E. M. Cobb, being first duly sworn, depose and say that I am 
plaintiff in the foregoing petition ; that I have heard the same read 
Hand know the contents thereof, and that the several averments 
therein contained are true, as I verily believe. 

; E. M. COBB. 


Subscribed and sworn to by the above-named E. M. Cobb this Ist 
day of September, 1884, before me. 
{| S. P. ADAMS, 


II. s. 
Notary Public, Dubuque County, Iowa. 
Endorsed: Filed Sep. 4, 1884. J. J. Dunn, clerk. 


2 Original Notice. 


To Schmidt Brothers: 


You are hereby notified that on the fourth day of September, A. D. 
1884, there will be on file in the clerk’s office of the — court of the 
State of Iowa, in and for Dubuque county, the petition in equity of 
—, agent of the Law and Order League of Dubuque, charging 
that at your place of business, at the Iowa Brewery, on Couler ave- 
nue, in the city of Dubuque, you have established and are main - 
taining a saloon and place for keeping of intoxicating liquors with 
intent to sell the same contrary to law, and shat in the month of 
August, 1884, at said saloon and place, you did, by yourself, your 
clerk, agent, and servant, sell to sundry persons intoxicating liquors 
in violation of law, and asking that said saloon and place be ad- 
judged and decreed to be a nuisance and that the same be abuted, 
and that you be restrained, by a writ of injunction, from further 
selling or keeping for sale intoxicating liquors at said place in vio- 
lation of law, and that unless you appear thereto and defend before 
noon of the second day of the next term of said court—that is to 
say, before noon of the 16th day of September, A. D. 1884—default 
will be entered against you and judgment and detree rendered 
thereon, according to the prayer of said petition. 

S. P. ADAMS & JED LAKE, 
Attorneys for Plaintiff. 
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3 STATE OF i ! 5. 


I do hereby certify and return that I received the within notice 
on the 4th day of September, A. D. 1884; that on the same day I 
personally served the same on the within-named Schmidt Bros. by 
reading the same to Albert Schmidt, a member of said firm, and 

iving to him a copy thereof, in Julien township, Dubuque county, 


owa. 
JAMES McCANN, Sheriff, 
By D. A. GEHRIG, Dep’y. 
Sheriff’s fees, 80 cts. 


4 Petition for Removal to United States Circuit Court. 


Strate oF Iowa, Dubuque County : 


In District Court. September Term, A. D. 1885. 
E. M. Conn vs. ScumMipt Bros. 


To the said district court: he 


Ist. Your petitioner, the above-named defendant, shows to the 
court that he is, and for five years last past has been, a citizen of 
the State of Iowa. 

2d. That long prior to and ever since the fourth day of July, A. 
D. 1884, he was continuously engaged upon the premises mentioned 
in plaintiff’s petition, in the business of keeping a saloon, under and 
in accordance with the laws of Iowa. 

Jd. That in the commencement and prosecution of sajd business 
he had and has involved pees of great value, which will be ren- 
dered entirely worthless if the plaintiff succeeds against him in the 
present action, & being over 20 dollars in value. 

4th. That there has been no trial or final hearing of this cause. 

5th. That the twentieth General Assembly of the State of Iowa 
passed an enactment which petitioner prays may be considered in 
this case, which by its terms went into effect on the 4th day of July, 
A. D. 1884, being chapters 8 & 143, laws of the 20th General As- 
sembly of the State of Iowa, — * repealing sections of title 
XI, chap. 6, Code of Iowa, relating to the sale of intoxicating liquors, 
which renders highly penal the prosecution of said saloon — 
and which, if enforced, as threatened, as hereinafter stated, will de- 
stroy the property of defendant so used and deprive him unlawfully 
of said occupation. 

6th. That under the provisions of said law defendant can be de- 
prived of his property and punished with heavy penalties for bein 
engaged in said saloon business without having the opportunity an 
right of a jury trial upon the questions involved, and without any 
trial whatever, except as pointed out by said act. 

7th. That the supreme court of the State of Iowa, at March term, 
1885, in case of Littleton vs. Fritz, has declared said Jaw in full 
force, and the persons in the situation of defendant can be prosecuted 
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under it and be deprived of property and liberty without any right 
to a jury trial. | 

8th. That under said enactment and said decision the said plain- 
tiff has begun and is prosecuting this suit. 

9th. That by said proceedings under said enactment and said de- 
cision said defendant is deprived of the rights guaranteed him 
under the acts of Congress usually known as the “Civil Rights” 
law, and under the Constitution of the United States and amend- 
ments thereto especially is he denied, and he cannot enforce in the 
State judicial tribunals of Iowa, the rights secured to him under said 
“ Civil Rights” law and said Constitution of the United States, and 
especially the 14th Amendment thereto, and said enactment of said 
20th General Assembly and said decision are in violation of said 
“Civil Rights” law. | 

Therefore defendant offers, as provided by law, to file copies of all 
cere and proceedings herein in the circuit court of the United 

taies for the northern district of Iowa on the first day of its next 
term, and prays that this suit may be removed into said court, as 


rovided by section 641 of the Revised Statutes of the United 
tates. 
FOUKE & LYON, 
McCENEY & O’DONNELL, 
Attorneys for Petitioner. 
STaTE OF Iowa, \ as 
Dubuque County, j , 


Albert Schmidt, being duly sworn, says he is a member of the firm 
of Schmidt Bros., which is the defendant in this action; that he has 
heard the foregoing petition read and knows its contents, and that 
the matters and things therein stated are true, as he verily believes. 

ALBERT SCHMIDT. 


Signed and sworn to before me this 26 day of August, A. D. 1885, 
by A. Schmid, the affiant. 
Witness my hand and notarial seal. 
(SEAL. ] C. E. LYON, 
Notary Public. 


Endorsed: Filed Aug. 29, 1885. J. J. Dunn, clerk. 
5 In District Court, Dubuque County, Iowa. At Chambers. 


E. M. Conn 
us. 6778. 
Scnukpr Bros. 


Upon reading the petition and application for temporary writ of 
injunction in said cause it is ordered that said application be heard 
on Tuesday, the Ist day of September, A. D. 1885, at 10 o’clock a. m., 
at the court-house in the city and county of Dubuque, Iowa, or as 
soon thereafter as counsel can be heard, and that at such time and 
place defendant show cause why such temporary writ of injunction 
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should not issue as prayed, ten days’ notice of time and place of 
hearing to be served on defendant, together with copy of affidavit 
and of suid petition, unless copy of suid petition has been filed in 


court. 
C. F. COUCH, 
Judge of District Court, 9th Judicial District of Towa. 


Endorsed: Order. Filed Aug. 19, 1885. J. J. Dunn, clerk. 


6 Tue State or Iowa, ) sine 
Dubuque County, 
In the District Court. 
E. M. Conn vs. Schurr Bros. 


To the above-named deſendant: 


You are hereby notified that in the above-named action now pend - 
ing in said court, in which plaintiff, in his petition, prays that you 
be enjoined from further keeping or maintaining a saloon and p 
for the illegal sale of intoxicating liquors, and also from selling or 
keeping with intent to sell intoxicating liquors contrary to law, 
either by yourself, your clerk, agent, or servant, at your place of 
business, the application for an order for a et ee 
prayed for in said petition will come on for hearing before Hon. 
Carl F. Couch, judge of said court, at the court-house in Dubuque, 
on the Ist day of September, 1885, at 10 o’clock a. m., or as soon 
thereafter as counsel can be heard, when and where you may appear 
and show cause — said application if you think proper, said 
application being based upon said petition and the affidavits, copies 
of which are hereto annexed. 

S. P. ADAMS & JED LAKE, 
Attorneys for Plaintiff. 


7 Srarz or Iowa, } oe 
Dubuque County, f 
I hereby certify and return that I received the within notice on 
the 19th day of August, A. D. 1885; that on the 21st day of August, 
A. D. 1885, I personally served the same on the within-named 
Schmid Bros. & Co. by reading the same to E. Reh, a member of 
said firm, and giving to him a true copy thereof in Julien township, 


Dubuque county, Iowa. 
JAMES McCANN, 


Sheriff, Dubuque Co., 
By D. A. GEHRIG, Deputy. 


8 Strate or Iowa, Dubuque County : 


In District Court, Dubuque County, Iowa. 
E. M. Conn vs. Scumipt Bros. 


I, C. E. Bradley, of lawful age, depose and say that I have lived 
in the city of Dubuque about 25 years; that I know the saloon kept 
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b defendant upon Couler avenue known as the 7 Brewery; 
that I was in said saloon on or about the 24th day of August, 1884, 


and whilst there the oldest of said defendants sold me a glass of 


beer, he being behind the bar at the time dealing out beer, ond 
while in there I saw him sell a glass of beer to another person, 
which glass of beer was drawn by said Schmidt from the same k 
as was the one sold to me; that on or about the 12th day of Apri, 
1885, I was in said saloon and bought a glass of beer of the 
“tender of said defendants, and drank it, and the same bartender, at the 
same time and place, sold a glass of beer to five others in my pres- 
ence, which beer was drawn from the same keg that mine was. A 
large crowd of strangers were in said saloon at the time drinking 


beer, which they obtained at that bar. 
C. E. BRADLEY. 


9 Subscribed and sworn to by the within named C. E. Bradley 
this 18 day of April, 1885, before me. 
[szAt. ] : S. P. ADAMS, 


Notary Public, Dubuque County, Iowa. 


SraTe or Iowa, a 
County, . 


In Distriet Court, Dubuque County, Iowa. 
E. M. Conn vs. SCHMIDT BROTHERS. 


I, Louis La France, of lawful age, being first duly sworn, de 
and suy that I know the saloon kept by defendants at the Iowa 
Brewery, so called, on Couler avenue, Dubuque, Iowa, at number 5, 
in Brewery addition; that I was in said saloon on or about the 24th 
day of August, 1884, when, in the said saloon, the oldest of said de- 
fendants, who was at the time — the bar, sold me a glass of 
beer, and at the same time and place he sold beer to another man 
who was there; several persons were at the bar drinking at the 


same time. 
LOUIS LA: FRANCE. 


Subseribed and sworn to by the above-named Louis La France 


this 18th day of April, 1885, before me. 


(szat. ] S. P. ADAMS, 


Notary Public, Dubuque County, Iowa. 
10 Srats or Iowa, } ‘i 
Dubuque County, j ~° 
In District Court, Dubuque County, Iowa. 
E. M. Conn vs. Scumipt Bros. 


I, C. W. Abetz, of lawful age, depose and say that I know the 
saloon of defendants, Schmidt Brothers, on Couler avenue, Dubuque, 
Iowa, known as the Iowa Brewery ; that on or about the 12th day 
of April, 1885, I was in said saloon, and the bartender of defendants, 
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at that time and place, sold me a glass of beer, and at the same time 
and place saw said bartender sell beer to four other persons, which 


beer was all drawn from the same keg, in my presence. 
CH. W. ABETZ. 


Subscribed and sworn to by the above-named Ch. W. Abetz this 


23rd day of April, 1885, before me. 
[SEAL. ] S. P. ADAMS, 


Notary Public, Dubuque County, Iowa. 
Motion. 
In District Court. September Term, A. D. 1884. 


Srar oF Iowa, 3 
County, 0 * 


E. M. Coss vs. Scumipt BrRorHers. 


11 And now comes the defendants, and moves the court to 
compel the plaintiff to elect which of defendants he will 
proceed against in this action and to dismiss said action 
Ist. Because said action is against a partnership. | 
2nd. The plaintiff cannot maintain his action for a nuisance 


inst a partnership. 
858 as N FOUKE & LYON, 
E. McCENEY, 
For Def i. 


Endorsed: E. M. Cobb vs. Schmidt Bros. Motion filed Sept'r 18, 
1884. J. J. Dunn, clerk. 


Demurrer. 
State or Iowa, a 


Dubuque County, 
In District Court. September Term, 1884. 
E. M. Conn vs. Scumipt Bros. 


And now comes the defendant and demurs to the petition of 
plaintiff herein, and for cause of demurrer states 
J. 
The petition shows that plaintiff has no legal capacity to sue. 
| II. 
The petition shows no such interest in the plaintiff, in the event 
of the suit, as will enable him to maintain this action. 
II. 3 


The petition nowhere alleges that said defendant has been, 
12 dy a proper tribunal, convicted of the alleged nuisance 
sought to be enjoined. 


SCHMIDT BROTHERS, 4C., vs. k. M. COBB. 


IV. 
The petition shows that this court has no jurisdiction of the cause 
of action set out in the petition. 
V. 


The court has no jurisdiction of this action, because it is an at- 
tempt, in a court of chancery, to pass upon the guilt or innocence of 
the defendant under a penal and criminal statute, and it is by said 
action sought to deprive him of a jury trial upon the issue raised. 


VI. 


The section of the statute under which this action is brought is 
unconstitutional, null, and void, because it is an attempt to deprive 
the party accused of the offense herein of a jury trial. 


VII. 
The facts stated in the petition do not entitle the plaintiff to the 


relief demanded. 
FOUKE & LYON, 
E. McCENEY, 
For Defendant. 


Endorsed: E. M. Cobb vs. Schmidt Bros. Demurrer filed Sep. 24, 
1884. J. J. Dunn, clerk. , 


13 E. M. Conn 
v8. 6778. Ch'y. 
Scumipt Bros. 


In District Court, Dubuque County, Iowa. 


Tuxsp v, September 16, A. D. 1884. 


In this cause McCeney & O'Donnell and Fouke & Lyon appear 
for defendants. 


E. M. Conn 
v8. on Ch’y. 
Scumipt Bros. 


WepNeEsDAyY, September 24, 1884. 
In this cause the defendants withdrew their motion. 


E. M. Conn 
v8. 6778. 
ScHMIDT ae 


Chancery removed to U. S. circuit court. 


; Monpay, September 21, A. D. 1885. 

This cause now coming on to be heard upon petition by defend- 
ants for removal to the Federal court, and auth — — itted, 
is by the court granted. It is therefore considered and adjudged by 
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the court that this cause be, and the same is hereby, removed to the 
— — court of the United States, northern district, eastern division 
of Iowa. 


14 Fee Bill. 

Sep. 4, 1884. Fee p’d by Adams - 1 50 
COIR —— 32 3 
Equit Oeics —T 1 50 
Sh’ff McCann on notice 80 

Sept. T., 84. Cert. & 2 ord., 657, Jan. 3, 85, Con. 157. 80 

Ap’! T., 1885. Con ef SAT A oe ae 15 
Sh’ff McCann on noticſte . 1 00 

Sep. T., 85. Fen. ent., &c., to U. S. C. OG. . 1 2 
— P „„%kᷣ'Tfꝗ Oe 


Srarx or Iowa, 80 
Dubuque COuntiy, , 


I, J. J. Dunn, clerk of the district court of the State of Iowa, in 
and for Dubuque county, do certify that the annexed and foregoing 
is a full, true, complete, and compared transcript of the records, 
pleadings, and papers therein set forth in the case therein men- 
tioned, wherein E. M. Cobb was plaintiff and Schmidt Brothers 
—, as fully as the same appears of record and on file in my 
office. 

g In testimony whereof I have hereunto set my hand and caused 
if the seal of said court to be affixed, at Dubuque City, this 12th day 
of November, A. D. 1885. 

[seat.] J. J. DUNN, Clerk, 
1 By J. M. WERNER, Deputy. 


15 Endorsed: No. 123. Equity. United States circuit court, 

northern district of Iowa, eastern division. E. M. Cobb vs. 
Schmedt Bros. Filed 17 November, 1885. A.J. Van Duyee, clerk, 
&c. S. P. Adams, attorney for plaintiff. Fouke & Lyon, attorneys 
for defendants. : 


16 Petition in Equity. 
In the District Court of Dubuque County, Iowa. September Term, 
A. D. 1884. 


4 


E. M. Conn vs. Schur Bros. 


The plaintiff, E. M. Cobb, agent of the Citizens’ Law and Order 
—.— e of Dubuque, complaining, shows to the court and avers as 
ollows: 

Par. Ist. That he is a citizen of Dubuque county, State of Iowa. 

Par. 2d. That defendants, Schmedt Bros., a firm composed of 

Alfred Schmedt and Titus Schmedt, at the city and county of Du- 

buque, at the Iowa Brewery, so called, situate upon Couler avenu 

in said gily, hy upon lot number 5 in Brewery addition, as platted 
J 


—U— i. llamas etait 0 


— ———6— — — 
1 — — 
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and recorded with Dubuque deeds, have established a saloon for the 
keeping and sale of intoxicating liquors, to wit, whiskey, wine, gin, 
— beer, at retail, as a beverage, in violation of law, and are now 
keeping and employed and engaged in keeping said intoxicating 
liquors in said saloon with the intent to sell the same and with the 
intent to permit the same to be sold therein — to the pro- 
visions of section 1542 of the Code of Iowa as amend 


proved April 3d, 1884. 

Par. 3rd. That in the month of August, 1884, the said defendants, 
in the saloon aforesaid, did, by themselves, their clerk, agent, and 
servant, sell to divers and sundry persons intoxicating liquor, to wit, 
whiskey, wine, gin, and beer, contrary to the provisions of section 
1540 of the Code of Iowa as amended and substituted by an act of 
the General Assembly of the State of Iowa, approved April 3rd, 
1884, at retail and as a beverage. 

Par. 4th. That said defendants, at the saloon aforesaid, have here- 
tofore, to wit, since the Ist day of July, 1884, by themselves, their 
clerk, agent, and servant, sold, and continue from day to day to sell, 
intoxicating liquors, to wit, whiskey, wine, gin, and beer, as a bev- 
erage, contrary to law, at retail and as a . 

Par. 5th. That said defendants are the owners of the premises 
aforesaid, and are the owners of certain whiskey, gin, wine, and 
beer kept and contained in certain kegs, bottles, and other vessels 
for illegal sale upon said premises as aforesaid, and are the owners 
of certain furniture and fixtures on the said premises used in said 
business. 

Par. 6th. Whereby and by reason of the premises, and in manner 
and form as aforesaid, the said defendants, at the saloon afore- 
said, have established and are now keeping and maintaining a 
nuisance, to the great injury of the plaintiff and other good citizens 


. of said county, and to the detriment of the public 7 and saſety, 


and, unless restrained by the order and decree of this court, will 
continue to — und maintain said nuisance at said place in viola- 
tion of law, and to the public injury. Wherefore plaintiff prays 
that said saloon be adjudged and decreed to be a nuisance, and that 
the same be abated, and said defendants be enjoined by preliminary 
injunction from further keeping or maintaining said saloon for .the 
illegal sale of intoxicating liquors, and also from keeping the said 
liquors with intent to sell the same therein contrary to law, and also 
from selling the same in said saloon contrary to law, either by thein- 


selves or their clerk, agent, or servant, and that upon final hearing 


said injunction be made perpetual, and that plaintiff have such 
other and further relief as in equity he is entitled to, and also that 
he have judgment for costs. 
S. P. ADAMS & JED LAKE, 
Ait ys for N.. 


SraTe oF Iowa, } ie 


Dubuque County, 


, and substi- 
tuted by an act of the General Assembly of the State of Iowa, ap- 


I, ——, being first duly sworn, depose and say that I am plaintiff 


e 
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in the —— foregoing petition, that I have heard the same read, and 
know the contents thereof, and that the several averments therein 
contained are true, as I verily believe. 


Subscribed and sworn to by the above-named —— this — day 


of , 188-. | 


[Endorsed :] E. M. Cobb vs. Schmidt Bros. In equity. Amended 
petition. Filed 23 December, 1885. A. Hobbs, dep. clerk. 


Amended Petition for Removal. 


17 UNITED STATES OF AMERICA, 
Northern District of Iowa, Eastern Division : 


In Circuit Court U.S. November Term, A. D. 1885. 
E. M. Conn vs. SCHMIDT BROTHERS. 3 


Ist. Your petitioners, the above-named defendants, show to the 
court that they are and for five years last past have been citizens of 
e United States and the State of Iowa, residing in the State of 

owa. 

2nd. That long prior to the 4th day of July, A. D. 1884, and ever 
since that time they have been engaged in the business of brewing 
beer and selling the same at both wholesale and retail, and they 
have kept upon the premises mentioned in the petition, being the 
sume premises upon which said beer is manufactured, which said 
premises have all said time belonged to and are now owned by de- 
fendants, and contain large breweries, erected for the purpose of 
manufacturing beer and for no other pu , and are suited for no 
other purpose, a room and bar where said beer so manufactured is 
kept for sale at retail, which is the keeping of a saloon charged in 
the petition herein and not other or different, and defendants claim 

that such business is legal under the laws of Iowa. 
18 8rd. That they have invested in said business of brewin 

and selling beer a large sum of money, and there is involv 
in this case, in addition to the personal rights of defendants, the sum 
of ten thousand dollars, exclusive of costs, and more than that 
amount of property belonging to defendants will be rendered 
entirely worthless if plaintiff suceeeds against them in the present 
action. | 

4th. That there has been no trial or final hearing of this case. 

Sth. That plaintiff has filed his motion herein for a temporary 
injunction to restrain defen-ts from prosecuting their suid business, 
which plaintiff is endeavoring to press to a hearing in the Stute 
court, which, if allowed, will be of irreparable injury to defendants. 

6th. That the 20th General Assembly of the State of Iowa passed 
an enactment which defendants ask may be considered in this case, 
which, by its terms,-went into effect on the 4th day of July, A. D. 
1884, being chapters 8 & 143, laws of the 20th General Assembly of 


5 5 * 
as — “4 A 
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the State of Iowa, amending sections of title XI, chapter VI of the 
Code of Iowa, relating to the sale of intoxicating liquors, 
19 which defendants claim should be declared of no effect, which 
renders highly penal the prosecution of said business of de- 
fendants, and which, if enforced, as threatened, in this case, as here- 
inafter stated, will destroy the property of defendants so used and 
deprive them unlawfully of their said occupation. 
th. That under the provisions of said law defendants can be 
deprived of their property and punished with heavy penalties for 
being engaged in said business without having the opportunity and 
right of a trial by jury upon the questions of fact involved, and 
without any trial whatever except as pointed ont by said act. 
8th. That the supreme court of the State of Iowa in the case of 
Littleton vs. Fritz, decided at the March term, A. D. 1885, of said 
court, to which reference is here prayed, has declared said law in 
full force, and that persons in the situation of defendants can be 
prosecuted under it, and be deprived of property and liberty without 
any right of a jury trial. 

h. That under said enactments and said decision the said plain- 
tiff has begun and is prosecuting this suit without any right to or 
interest — except what said enactment and suid decision 

confer. 
20 10th. That under said law and said decision persons who 
are charged with being engaged in the saloon business are 
ilty of maintaining a nuisance — thereby are, and their property 
is, discriminated against in being deprived of the same mode of 
trial that persons charged with manufacturing other nuisances in 
violation of law are allowed, and other and different and more 
onerous a and punishment are imposed against them and 
against the property than are denounced against persons charged 
with maintaining other kinds of nuisances. 
11th. That under said law, and especially saction 1526 as amended 
of the Code of Iowa, petitioners are denied the right to manufacture 
or sell beer or other manufactured liquors for any purpose whatso- 
ever on account of their occupation, while persons engaged in other 
occupations are allowed to engage in such sales. 
12th. That said law and said decision are in derogation of the 
rights of defendants as guaranteed by the Constitution of the United 
States, and especially as guaranteed by the 14 Amendment thereof, 
and defendants are thereby denied the equal protection of the laws 
of said State of Iowa, and is deprived, and liable to be de- 
21 prived, of liberty and property without due process of law. 
13th. That by said law and said decision they are denied 
in these proceedings in the State court the equal protection of the 
laws of Iowa as guaranteed by said Constitution of the United States 
and said amendment and by the laws of Congress, as passed for 
their protection. 
14th. That said law-, so passed by the said 20th General Assem- 
bly of Iowa, are null and void as being contrary to the said 14th 
Amendment of the Constitution of the United States and the laws 
made in pursuance thereof, but the supreme court of the State of 


1 | 
> 
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1 has refused so to deelure, holding the same binding and of 
ull force. 
Therefore defendants offer, as provided by law, to file copies of all 
pleadings and proceedings herein in the circuit court of the United 
tates fur the northern district of lowa, eastern division, on the first 
day of its next term, and to file a bond, conditioned as provided b 
law, if such bond be demanded, and prays that this suit, whic 
arises under the Constitution and laws of the United States, and the 
present being the first term at which said suit could be tried, and is 
also removable under Sec. 641 of the Revised Statutes of the United 
States, may be removed into the next term of the circuit court 
22 of the United States for the northern district of Iowa, eastern 


division. 
FOUKE & LYON, 
McCENEY & O'DONNELL, 
For Def’ts. 
Strate oF Iowa, } : 
Dubuque County, f *° 


I, Albert Schmidt, being duly sworn, says that he is one of the 
defendants in this case; that he has heard the foregoing petition for 
removal read and knows its contents, and that the matters and 


things therein stated are true, as I verily believe. 
ALBERT SCHMID. 


Signed and sworn to by Albert Schmid, the affiant, this 19th day 
of December, A. D. 1885. Witness my hand and notarial seal. 
IL. s.] H. B. FOUKE, 
Notary Public. 


Endorsed: E. M. Cobb vs. Schmid Bros. Amended petition for 
removal. Filed 23 December, 1885. A. Hobbs, dep. clerk. 


23 Motion to Remand. 


In Circuit Court of the United States, Northern District of Iowa, 
Eastern Division. 


E. M. Conn vs. Scumipt Bros. 


And now comes plaintiff and moves to remand said cause to the 
district court of the State of Iowa, in and for Dubuque county, for 
the following reasons: 

Ist. Because the petition for remand fails to state facts showing 
that defendants were entitled to remove said action from the State 
court under the provisions of Sec. 641 of the Revised Statutes of the 
United States. 

2nd. Because said petition fails to state facts sufficient to give — 
court jurisdiction of said action. 

3rd. Because said petition fails to state facts showing that defend- 
unts are denied or cannot enforce in the judicial tribunals of the 
State of Iowa any rights secured to them by any law providing for 
the equal, civil rights of citizens of the United States, or of all per- 
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sons within the jurisdiction of the United States, within the provis- 

ions and purview of section 641 of the Revised Statutes of the 
United States. And 

24 4th. Because said action does improperly removed from 
said State court, as it involves no dispute cr controversy 


within the jurisdiction of this court. 
S. P. ADAMS, 


JED. LAKE, 
Ati ys for Plaintiff. 


Endorsed: E. M. Cobb vs. Schmidt Bros. Motion to remand. 
Filed Nov. 17, 1885. A. Hobbs, dep’y clerk. 


25 E. M. Coss vs. Scumipt BROTHERS. 


To the honorable the Supreme Court of the United States. 

The appeal of Schinidt Brothers, the above-named defendants and 

appellants, respectfully shows— 

bat upon the 4th day of September, A. D. 1884, the above-named 
complainants filed his petition in equity in the district court of Du- 
buque county, Iowa, against the defendants and appellants for the 
purpose of enjoining them in their business and to compel them to 
desist in its prosecution. . 

That afterwards these defendants and appellants filed their peti- 
tion to remove said cause into the next term of the circuit court of 
the United States for the northern district of Iowa, in which district 
said county of Dubuque was situate, which petition was allowed by 
said State court and said cause remanded. 

That afterwards, in said United States circuit court,a motion was 
made by said complainant to remand said cause for the reasons 

stated in said motion. 
26 That afterwards, in said court, complainant was allowed to 
amend his original petition. 

That afterwards defendants and appellants, by leave of court, filed 
their amended petition for removal. 

That said motion to remand was afterwards submitted, and on the 
Ist day of February, A. D. 1886, a final decree was made and pro- 
nounced in said cause, wherein it was in substance adjudged and de- 
creed that the United States circuit court had no jurisdiction: to 
hear and determine said cause, and that said cause should be re- 
manded to the State court from which the same had been removed, 
to which decree the defendants and appellants then and there duly 
* and 2 an appeal to this court. 

Whereſore the — appeal from the whole of said decree of 
said circuit court of the United States, and respectfully pray that 
the decree of said circuit court and the said bill of complaint or 
3 and amendments, pleadings, petition, aud amended petition 
or removal, and proceedings in said cause may be sent to the Su- 
preme Court without delay, and that the said Supreme Court will 

proceed to hear the said cause anew, and that the said decree 
27 of the said circuit court and every part thereof may be re- 

viewed, and a decree made declaring that said circuit court 
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of the United States has jurisdiction to hear and determine said 
cause or such other decree as to the said Supreme Court shall seem 


just. 

- Dated Dubuque, Feb’y 1, 1886. . 

FOUKE & LYON. 
McCENEY & O’DONNELL. 

H. B. FOUKE, 


Of Solicitors for Appellants, Counsel. 


Endorsed: E. M. Cobb vs.Schmidt & Bros. Petition for apes’ to 
Supreme Court. Filed 1 day of February, 1886. Alfred Hobbs, 


deputy clerk. 


28 U. S. Circuit Court, Northern District of Iowa, Eastern Di- 
vision. November Term, 1885. Equity. 


Wednesday, 23 day of December, A. D. 1885. Thirty-first day. 


E. M. Conn 
v8. bra 123. 
Scumipt Bros. 


The above-entitled action coming on to be heard upon the motion 
to remand, heretofore filed, S. P. Adams, Esq., and Jed. Luke up- 
ring for complainants, and Fouke & Lyon and McCeney and 
‘Donnell for defendants, and the same having been argued by 
counsel, were subinitted to the court. 


Monday, Ist day of February, A. D. 1886. Thirty-sixth day. 


E. M. Conn * 123. Eq 
v8. o. 123. uity. 
Scuuipt Bros. 


This day this cause coming on to be heard, upon the mo- 
tion of complainant to remand the same to the State court, 
20 the complainant having, by leave of court heretofore made, 
filed his amendment to his bill of complaint, and the defend- 
ant, by leave of court heretofore given, having filed his amended 
tition for removal of said cause into this court, and the court 
aving read as well the amended Ss of plaintiff and the 
amended petition for removal of defendant, and having considered 
the same, and aa heard the said parties by their respective 
counsel, and being fully advised grants said motion to remand made 
by said plaintiff upon the ground that there is no Federal question 
involved in said cause. It is therefore ordered, adjudged, and decreed 
that said cause be remanded to the district court in and for Dubuque 
county, Iowa, from which it cume, and that plaintiff recover his 
costs in this court against defendants; to all of which the defend- 
ants, by their counsel, then and there excepted. 
And thereupon the defendants, in open court, file their petition 
for appeal to the Supreme Court of the United States from said 
decree and present for approval their supercedeas bond. 
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The court, after argument by counsel. for the respective parties, 
being fully advised, allows said appeal to the Bapreme¢ Court 


30 ese approves said supercedeas bond, which is done accord- 
ingly. b 
31 Unirep States or AMERICA, as | 
orthern District of Iowa,, 


I, A. J. Van Duzee, clerk of the United States circuit court for 
the northern district of Iowa, do hereby certify that the foregoing 
and annexed is a full, true, complete, and com transcript of 
the records, —_ and papers therein set forth in the cause 
wherein E. M. Cobb was plaintiff and Schmidt Bros. [were] defend- 
ant-, as fully as the same appears of record and on file in my office. 

In testimony whereof I have hereunto set my hand and caused 
the seal of said court to be affixed, at Dubuque, in said district, this 
12th day of February, A. D. 1886. 

(Geal Circuit Court U. S., Northern District of Iowa. Dubuque.) 


A. J. VAN DUZEE, 
Clerk U. &. Oircuit Court, Northern District of Iowa, 
By ALFRED HOBBS, Deputy. 


Fees on transcript, $7.85, paid by appellant. 


Endorsed :] Supreme Court U.S. Schmidt Bros., appellants, vs. 
E. M. Cobb, appellee. Complete transcript. 


Endorsed on cover: N. Iowa C. C. U. 8. No. 1287. Schmidt 
Brothers, a firm composed of Albert Schmidt and Titus Schmidt, 
appellants, vs. E. M. Cobb. Filed March 11, 1886. 
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The court, after argument by counsel for the respective parties, 
being fully advised, allows said appeal to the Supreme Court 


30 and approves said supercedeas bond, which is done accord- 
ingly. : 
31 Uxrrxn States or America, — |... 


Northern District of Iowa, 


I, A. J. Van Duzee, clerk of the United States circuit court for 
the northern district of Iowa, do hereby certify that the foregoing 
and annexed is a full, true, complete, and compared transcript of 
the records, pleadings, and papers therein set forth in the cause 
wherein E. XI. Cobb was plaintiff and Sehimidt Bros. [were] defend- 
ant-, as fully as the same appears of record and on file in my office. 

In testimony whereof I have hereunto set my hand and caused 
the seal of said court to be affixed, at Dubuque, in said district, this 
12th day of February, A. D. 1886. 

[Seal Circuit Court . 8. Northern District of Lowa. Dubuque.) 


A. J. VAN DUZEE, 
Clerk L. S. Circuit Court, Northern District of Towa, 
By ALFRED HOBBS, Deputy. 
Fees on transcript, 87.85, paid by appellant. 


[ Endorsed :] Supreme Court U. S. Schmidt Bros., appellants, rs. 
E. M. Cobb, appellee. Complete transcript. 


Endorsed on cover: X. Iowa (, C. U. S. No. 1287. Schmidt 
Brothers, a firm composed of Albert Schmidt and Titus Schmidt, 
appellants, vx. E. M. Cobb. Filed March 11, 1886. 
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No. 1287. 


IN SUPREME COURT OF THE UNITED 
STATES. 


OCTOBER TERM, 885s. 


SCHMIDT BROTHERS, Ap pellauis, 
vs. 


g 
E. M. COBB, Appellee. 2 


Appeal from the Cireuit Court of the United States fer the Northern District of lewa 
Eastern Division. 


S. P. ADAMS, JED LAKE and M. H. BEACH, 
g Solicitors for Complainant. 


FOUKE & LYON and McCENEY & O’DONNELL, 
Solicitors for Appellants. 


Motion to Dis tho Appeal, and to lim the Onder of the 
Circuit Court remandiog said cause, 
MOTIONS. 

Now comes the complainant and moves the court: 

1st. To dismiss said appeal for the reason that the Circuit 
Court had no jurisdiction of the cause. And 

2d. To affirm the order, judgment and decree of suid Circuit 
Court, remanding said cause to the State Court, for the reason 


that the record fails to show that any federal question is involved 
in said cz use, and further that it is manifest from the record that 
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‘said appeal was taken for delay only, even in case it be held 


that this court has jurisdiction, as will appear from the brief 
statement herewith submitted. 


S. P. ADAMS, JED LAKE anp M. H. BEACH. 
Solicitors for Complainant. 


BRIEF STATEMENT OF FACTS. 

On the 4th day of September, 1883, complainant, a citizen ot 
Iowa, filed in the district court of the state of Iowa, in and for 
Dubuque county, his complaint in equity, alleging that the de- 
fendants who were and are citizens of Iowa, at their place of 
business in the city of Dubuque, Iowa, have established a saloon 
and place for the keeping and sale of intoxicating liquors, to- 
wit; whisky, wine, gin, and beer: and are keeping said liquors in 
said saloon, with the intent to sell the same therein as a bever- 
age, contrary to the provisions of section 1542 of the Code of 
Iowa as amended and substituted by the act of the 20th Gener- 
al Assembly of the state of Iowa, approved April 3d, 1884. 
And further, that in the month of August, 1884, said defendants 
in their said saloon sold to divers and sundry persons, intoxicat- 
ing liquors contrary te the provision of Sec. 1540, of the Code 
of Iowa, us amended by said 20th General Assembly. And fur- 
ther, that said defendants at said saloon, have, since the 15th 
day of July, 1884, by themselves, their agents and sevents, sold, 
and continue from day to day to sell said liquors therein, to be 
drank as a beverage contrary to law. 


Complainant therefore prays that said saloon may be adjudg- 
ed and decreed to be 4 nuisance, and that the same be abated 
and said defendant be enjoined by preliminary injunction from 
further keeping or maintaming said saloon for the illegal sale of 
intoxicating liquors, and also from selling the same in said sa- 
loon contrary to law. And that upon final hearing said injunc- 
tion be made perpetual. 


This action is brought under the provisions of Sec. 1543 of 
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said: Code of lowa, as amended hy-waid: 20th General Asaem- 
hly,:whictrenacts that ia.:cascs of the violation of: the:proviaion 
of Secs.2g40; or Sec. 1542 of suid Cede; prohibiting the selling 
or keeping for sale, intoxicating. liquors .contrary. to. law. the 
building in which such.unlawful. selling ar. keeping with. intent 
to. nell, is carried on, is n nuisance. . And .turther provides.that 
any citizen of the county in which such ouisance exists, or is 
kept or maintained, may maintain an action in equity to abate 
and enjoin the same. 

On the 21st day of September, 1885, defendants filed in the 
state court their petition for removal to the circuit court of the 
United States, upon the ground that the statutes aforesaid were 
in violation’ of the Civil Rights’ Law, and the constitution of 
the United States; especially the 1th amendment thereof, 

Which petition was allowed and the case removed. 

In the circuit court, defendants amended their petition for re- 
moval, and averred therein: 

Ast. That they were and for five years last past. have been 
citizens of Iowa. 


2d, That long prior to July 4th, 1884 they had been engaged 
in / brewing beer. and: selling: the same at wholvaale;.and have 
kept upon their premises a room and bar where said beer so 
manufactured is kept for sale at retail, winch is the keeping of 
a saloon charged in the ‘petition herein. 

zd, That they had:invested in said business of brewing and 
selling beer, a large sum of money, to wit, the sum of ten thou- 
sand. dollars, exclusive of costs, which will be sendered entirely 
worthless if plaintiff succeeds in this action. | 

4th, That there has been no trial or final hearing of this ease. 

sth, That plaintiff hus filed his motion for a temporary in- 
junction to restrain defendants from prosecuting their eaid busi- 
nes, which if allowed will work an irreparable injury to defend- 
ants. 
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6th, That the 20th General Assembly of Iowa passed an act 
which went into effect July 4th, 1884, which renders highly 
penal the prosecution by defendants of their said business. 

yth, That under the provisions of said act defendants can be 
deprived of their property and punished with heavy penalties 
for being engaged in said business, without the right of a jury 
trial. 

8th, That the Supreme Court of Iowa has adjudged said act 
valid and in full force. 

gth, That under said act and said decision plaintiff is prose- 
cuting this action. | 

roth, That under said law and said decision saloon keepers 
are discriminated against on account of their occupation, and are 
denied the same mode of trial accorded to other persons who 
are maintaining other kinds of nuisance. 

t1th, That under said law, and especially under Sec. 1526 of 
said code as amended, defendants are denied the right to manu- 
facture or sell beer for any purpose whatever, on account of their 
occupation. 

12th, That said law and said decision are in derogation of de- 
fendants’ rights as guaranteed by the constitution of the United 
States, and especially by the 14th amendment thereof, as they 
are thereby denied the equal protection of the law, and are de- 
prived of liberty and property without due process of law. 

13th, That by said decision they are denied the equal protec- 
tion of the laws of Iowa. 


14th, That said laws are null and void, as contrary to said. 
amendment, but the Supreme Court of Iowa has refused so to 


declare. 

Complainant’s motion to remand to State court was sustained, 
upon the ground that no federal question was involved. and * 
cree rendered accordingly. 


From that decree this appeal is prosecuted. 


. '\ ARGUMENT. : 

Appeflants in the second: paragraph of their amended petition 
for removat aver, that long prior to the‘enactment of the statute 
im question they had been engaged in brewing beer and selling 
ihe same at wholesale, und in the third paragraph they aver that 
they have invested in said business property of the value’ of ten 
thousand dollars, which Will be rendered entirely worthlesb if 
plaintiff ‘succeeds in his artis. 

How the successful prosecution of this action can interfere in 
any way with the manufacture and salé of beer at wholesale by. 
these parties is nol apparent. | 

The complaint of plaintiff simply charges that defendants are 
keeping a saloon. upon their brewery premises, and .selling.beer 
therein as a beverage at retuil, and in said second. paragraph, ap- 
pellants admit that “they. have kept upon. their premises a rom. 
and bar where said. beer so manufactured is kept for nal. at re- 
tail, which is the keeping of a saloon: charged in the: petition . 
herein.“ 

It is this “room and bar, N otherwise called a galoon, that is 
sought · to he ubated : in this action, and nothing more. The man- 
ufacture of beer, or the sale of the same at wholesale by appel- 
lants is not, and cannot be Mected hy this proceeding; it is only 
the sale and keeping for sale in said saloon, of intoxicating liq- 
uors at retail as a beverage that is herein sought to be suppress- 
ed or enjoined. Appellants appear herein simply in the role of 
saloon keepers. The fact that they are brewers and wholesale 
dealers in beer cuts no figure under this record. 


As to the claim of appellants that they can be deprived of 
their property and punished with heavy penalties without the 
right of jury trial, and that they are discriminated against as a 
class, and are thus denied the equal protection of the laws, and 
are deprived of property without due process of law; we sim- 
ply say that such claims are all frivolous. All that is sought to 
be done in this proceeding, and all that can be done herein is, to 
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compel defendants to close up their saloon, and cease to main- 


tain the nuisance complained of. No punishment or penalty is 
sought to be inflicted, and none can be inflicted in this proceed- 
ing. No property is taken or can he taken. No liberty is re- 
strained, or sought to be restrained, except the liberty to main- 
tain a nuisance, and that is sought to be accomplished by a trial 
according to the forms of long established judicial proceedings. 
The only question properly raised by this record is, whether the 
State has the right, under the constitution of the United States. to 
prohibit the sale of intoxicating liquors at retail, as a beverage. 
And since the decisions in Bartemeyer vs. Iowa, 18 Wall 127, and 
Beer Co. vs, Massachusetts, 97 U. S. 25, and Foster vs. Kansas, 


112 U. S. 205, this is no longer an open question anywhere, 


certainly not in this court. And so we say that the Circuit 

Court did not err in holding that no federal question is involved 

in this record ; and further we say that this appeal was mani- 

festly taken for delay only, and hence we ask that this cause be 

advanced, the appeal dismissed, and the decree of the Circuit 

Court remanding the case be affirmed. 

S. P. ADAMS, JED LAKE, and M. H. BEACH, 

Solicitors for Complainant. 
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compel defendants to close up their saloon, and cease to main- 
tain the nuisance complained of. No punishment or penalty is 
sought to be inflicted, and none can be inflicted in this proceed- 
ing. No property is taken or can he taken. No liberty is re- 
strained, or sought to be restrained, except the liberty to main- 
tain a nuisance, and that is sought to be accomplished by a trial 
according to the forms of long established judicial proceedings. 
The only question properly raised by this record is, whether the 
State has the right, under the constitution of the United States. to 
prohibit the sale of intoxicating liquors at retail, as a beverage. 
And since the decisions in Bartemeyer vs. Iowa, 18 Wall 127, and 
Beer Co. vs, Massachusetts, 97 U. S. 25, and Foster vs. Kansas, 
112 U.S. 205, this is no longer an open question anywhere, 
certainly not in this court. And so we say that the Circuit 
Court did not err in holding that no federal question is involved 
in this record ; and further we say that this appeal was mani- 
festly taken for delay only, and hence we ask that this cause be 
advanced, the appeal dismissed, and the decree of the Circuit 
Court remanding the case be affirmed. 
S. P. ADAMS, JED LAKE, and M. H. BEACH, 
Solicitors for Complainant. 
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No. 1287. 


IN THE SUPREME COURT OF THE 
| UNITED STATES. 


OCTOBER TERM, A.D. 1886. 


SCHMIDT BROTHERS, Appellunts, 
vs. 
E. N. COBB, Appellee. 


* @ 


Appeal from the Circuit Court of the United States fer —— 
of lowa, Eastern Divisiea. 


Reply of Appellee to Argument of Appellant. 


Fouxe & Lyon and McCeney & O’DonNNELL, 
Solicitors for Appellants. 


S. P. Apams and Jep Lake, Solicitors for Appellee. 


No. 1287. 


IN THE SUPREME COURT OF THE 
UNITED STATES. | 


OCTOBER TERM, A.D. 1886. 


SCHMIDT BROTHERS, Appellants, 
vs. 


E. M. COBB, Appellee. 


Appeal from the Circuit Court of the United States for the Northern District 
of lowa, Eastern Division. 


Reply of Appellee to Argument of Appellant. 


Fouke & Lyon and McCenry & O’DonNzELL, 
Solicitors for Appellants. 


S. P. Apams and Jep LAK R. Solicitors for Appellee. 
REPLY. 


The best evidence that appellants are aware that they have 
no case here is the fact that they feel compelled, in order to 
make a show of contest, to drag in the case of State vs. Wal- 
ruff, 26 Fed. Rep. 178, and to republish several pages of the 
opinion of Judge Brewer in that case, notwithstanding accord- 
ing to their own admission on page § of their argument, Judge 
Brewer ordered this case remanded to the state court. 


Now whilst by no means conceding the correctness of the 
decision in the Walruft case, the distinction between that case 
and this is world wide. In that case the county attorney was pro 
ceeding to abate and shut up a fifty thousand dollar brewery as 
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a nuisance, and to absolutely prohibit the further manufacture 
of beer in that establishment; thus of course destroying the bus- 
iness ot the owner, and rendering the whole property compara- 
tively valueless. 


In the case at bar the appellants are sought to be enjoined 
from keeping a saloon in a room in one corner of their $10,000 
brewery establishment, and from selling beer therein at retail as 
a beverage. This and nothing more. Noattempt is here made 
to arrest the operation of appellants’ brewery; and the suppres- 
sion of their saloon would no more interfere with the sale of 
beer by appellants at wholesale, than would the suppression of 
any other one of the two hundred saloons which appellants speak 
of as existing in this county, and which happen to be supplied 
with beer by appellants. For we assume that this court will 
take judicial notice that it does not require a $10,000 brewery to 
furnish beer for one saloon in a locality cursed with two hun- 
dred of these nuisances; and it may he fairly assumed that at 
least from fifty to seventy-five of these saloons are supplied with 
beer from this brewery. Thus under the claim of appellants 
this court is asked to establish or recognize a doctrine which 
would enable appellants to intervene under the laws of Iowa in 
any suit instituted to abate any saloon which the appellants sup- 
ply with beer, and remove such suit to the federal court upon 
the ground that such abatement would deprive them of a cus- 
tomer, and thus damage their business and destroy their prop- 
erty, in violation of the fourteenth amendment. Such is the log- 
ical result of appellants argument. 


As to the claim of appellants that a federal question is involv- 
ed in this case, we have only to say that if their theory be cor- 
rect, that the state court is deprived of its jurisdiction to enforce 
its police regulations enacted in the interest of the public morals 
or of the good order of its citizens, whenever a defendant claims 
that such enforcement involves a construction of some clause of 
the federal constitution, then it seems to be a useless ceremony 
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for the state to attempt such enforcement in its own courts, and 
that it would be better that the circuit courts of the United 
States should at once be declared police courts, with full police 
court power. We had supposed that the state court was the 
proper forum to enforce the police regulations of the state or 
municipality, and that if the constitutional rights of a defendant 
are deemed to be infringed upon, or denied by state laws or state 
courts, that the proper remedy of such defendant is by writ of 
error to the Supreme Court of the state. 


As to appellants’ arraignment of the legislature of Iowa for 
providing among other things for the taxation of an attorney’s 
fee against defendants in saloon injunction cases, the court 
will notice that this legislation occurred some two years after 
the institution of this suit. Besides, since counsel assert that in 
“no other case in Iowa are attorneys fees allowed against a de- 
fendant,” we desire to call attention to the fact that for several 
years past the statutes of Iowa have allowed and provided for 
the taxation of attorneys’s fees against defendants, in suits for the 
collection of the school fund, in.actions on attachment bonds, and 
in prosecutions under the game law; and further, that in proba- 
bly seven-eighths of all the judgments rendered on promisso- 
ry notes and foreclosure of mortgages during the last six years 
in Iowa, an attorney fee, ranging in amount from ten to three 
hundred dollars, has been allowed by law and included io the 
costs taxed against the defendant. 

In conclusion, we insist as before, that no federal question is 
involved in this case, and that the circuit court did not err in re- 
manding it to the state court. 

S. P. ADAMS and JED LAKE, 
Solicitors for Appellee. 
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SOHMIDT BROTHERS, Appellants, 5 
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E. M. COBB, Appellee. . 
Appeal from the Circuit Court of the United States for the 
«- astern Eastern Division, Northern District of lowa. 
ARGUMENT OF APPELLANT RESISTING MOTION TO 
DISMISS. APPEAL AND AFFIRM THE ORDER OF 
CIRCUIT COURT REMANDING SAID CAUSE. 


: Fooxs & Lyon amp MoCanzy & O' Do., 
Solicitors fur Appellants. 
2 S. P. Apams amp Jun LAxx, 
Solicitors for Appellee. 
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No. 1287. 
IN SUPREME COURT OF THE UNITED 
STATES. | 


SCHMIDT BROTHERS, Appellants, 
vs. 
E. M. COBB, Appellee. 


— 


Appeal trom the Circuit Court of the. United Slates for the Northere 
District of lowa, Eastern Division. 


Brief and Argument of Appellants’ in Answer to the 


Motions of Appellee to Dismiss the Appeal and to 
Affirm the Judgment of the Circuit Court 
 Remanding Said Cause. 


The brief statement of facts attempted by appellee does not, 
we fear, give to the court a full understanding of appellants’ 
contention. 

These causes (No. 1287 and 1288) arise under the amended 
pruhibitory law, passed by the Twentieth General Assembly of 
Iowa, and removed to the Federal Court to test the validity 
of the law as against the rights of appellants in continuing to 
carry on after the law went into effect, a business, which prior 
thereto, had been legal and which had grown up under the 
fostering care of enactments, which, since 1858, had been 
prominent upon the statute books of the state. 

The cases do not involve merely the right to keep a saloon, 
as is is claimed by appellee and as was decided in the court 
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below. But as far as the present No. 1287 is concerned, fairly 
present this question: 

Appellants, according to the allegations of their petition for 
removal as ainended state: That long prior to the enactment 
by the Twentieth General Assembly, they had engaged and 
were continuously up to the present time engaged in the manu- 
facture of beer in a large and expensive brewery, which had 


cost over $10,000, and that such manufacture was for the pur 


pose of selling the same at wholesale and retail. That in said 
brewery was a room or bar in which they sold at retail the beer 
so manufactured at such brewery, and that the selling of such 
beer in said room or bar was the keeping of a saloon complained 
of in the appellee’s petition and not other or different. 

That the issuance of the injunction prayed for and the snecess 
of plaintiff in said suit would be of irreparable injury to appel- 
lants and render entirely worthless the large brewery property 
so erected by them. 

Then from the 6th, 7th, Sth, 9th, Loth, 11th, 12th, 13th, and 


14th paragraphs of appellee’s statement, on page 4, the other 
questions in the case may be ascertained. 


The several provisions of the law to which attention is called 


are as follows: 


Chapter 8 of the Laws of the Twentieth General Assembly. 

Striking ale, wine and beer clause from Section 1555 of the 
Code. Be it enacted, etc. 

Sxc. 1. That Section 1555 Chap. VI, Title XI of the Code, 
be and the same is hereby repealed and the following is enacted 
in lieu thereof: 

Szc. 1555. Wherever the words intoxicating liquors occur in 
this chapter, the same shall be cunstrued to mean alcohol, ale, 
wine, beer, spiritaous, vinous and malt — and all intoxi- 
cating liquors whatever, and no person s manufacture for 
sale or sell, or keep for sale, as a beve any intoxicating 
liquors whatever, including ale, wine, and beer; and the same 
provisions and penalties of the law in force relating to intoxi- 
cating liquors, shall in like manner be held and construed to 
apply to violations of this act, and to the manufacture, sale or 
— for sale, or — — with intent to sell, or 
or establishing a place for the sale of ale, wine and beer 
all other intoxicating liquors whatever. 

Section 1525 of the Code as amended by chapter 143 of the 
laws of the Twentieth General Assembly is as follows: 


oe 


Sao. 1525. Every person who shall manufacture any intoxi- 
cating liquors as in this chapter prohibited shall be deemed 
guilty of a miedemeanor, etc. 

Section 1526 as amended is as follows: 

Any citizen of the state except hotel keepers, keepers of 
saloons, eating houses, grocery keepers and cuontectioners, is 
hereby permitted within the county of his residence to manu- 
facture ur buy and sell intoxicating liquors for mechanical, med- 
icinal, culinary and sacramental purpuses only, provided he 
shall firet obtain permission from the board of supervisors of 
the county in which such business is conducted, etc. 

Section 1540 as amended says: 

If any person not holding such permit by himself. ete., shall 
directly or indirectly or by any device, sell or in consideration 
of the purchase of any other property. give tu any person any 
intoxicating liquors, he shall be deemed guilty of a misde- 
meanor, etc. 

Section 1541 provides against mixing beer, wine or cider with 
other intoxicating liquors. 

Section 1542, as amended, says: <a 

No person shall own or keep, or be in any way concerned, 
engaged or employed in owning or keeping any intoxicating 
liquors, with intent to sell the same within this state, or to 

rmit the same to be sold therein in violation uf the provisions 

ereof; and any pacer who does these things shall be deemed 
guilty of accumulating penalties, until they reach $300 and six 
months in the county jail. 

Section 1543, as ainended, is in full as follows: 

Szo. 1543. In cases of violation of the provisions of either 
of the three preceding sections, or of section 1525 of this 

„the building or erection of whatever kind, or the 
ground itself, in or upon which such unlawful manufacture or 
sale, or keeping, with intent to sell, use or give away, of any 
intoxicating liquors, is carried on, or continued, or exists, and 
the furniture, fixtures, vessels or contents, is hereby declared 
a nuisance, and shall be abated as hereinafter provided, and 
whoever shall erect or establish, or continue ur use any build- 
ing, erection or place, fur any of the purposes prohibited in 
said sections, shal] be deem ilty of a nuisance and may be 
prosecuted and punished accordingly, and upon conviction shall 
pay a fine of not exceeding $1,000 and costs of prosecution 
and stand committed until the fine and costs are paid, and the 
provisions of chapter 47, title 27, of this code, shall not be ap- 
plicable to persons committed under this section. Any citizen 
of the county, where such nuisance exists, or is kept or main- 
tained, may maintain an action in equity to abate and perpetu- 
ally enjoin the same, and any person violating the terms of 
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any injunction granted in snch proceedings, shall be punished 
as for contempt, by a fine of not less that five hundred nor 
more than one thousand dollars, or by imprisonment in the 
county jail not more than six months, or by both such fine 
and imprisonment, in the discretion of the court. 


Of course reference is made to the entire liquor law, of 
which the court will take judicial notice. 

The supreme court of Iowa in Littleton vs. Fritz 65 Iowa 
488, and in Pontius vs. Winebrenner, Ibid 591, have affirmed 
the binding force of this law in every particular. 

This action was removed to the Federal court under section 
641 of the Revised Statutes, and also under the act of March, 
1875, as presenting a Federal question. 

The proposition for consideration is, was it properly re- 
manded? The court below make the order because in its 
judgment no Federal question was presented. 

The pretence of counsel for appellant that this appeal was 
taken fur delay is not true in fact, and we suppose will need no 
further notice. 

We claim not only is there a Federal question involved, but 
one which has never yet received the judgment of this court. 
Our anxiety is that we will not be able to present it in the 
way its importance demands. 

The bill of complaint alleges that the defendants at the Iowa 
Brewery so called, situated in Brewery Addition to Dubuque, 
have established a saloon for the keeping and sale of intoxi- 
cating liquors, to-wit: whisky, wine, gin and beer at retail as 
a beverage, in violation of law; and that defendants sold the 


said liquors in violation of law; and that they are the owners - 


of the premises, the whisky, beer, etc., and of certain furniture 
and fixtures. That by reason of the premises defendants have 
established and are now keeping and maintaining a nuisance in 
violation of law, and it is prayed that it may be ubated, etc. 

The principal allegation in the petition fur removal, and 
which is in answer to the allegations of the bill of complaint, 
is as follows: 

2d. That long prior to the 4th day of July, A. D. 1884, 
[the day this new law went into effect] and ever since that time 
they [the defendants] have been engaged in the business of 
brewing beer and selling the same at both wholesale and retail, 
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and they have kept upon the premises mentioned in the bill of 
complaint, being the same premises upon which said beer is 
manufactured, which said premises have all said time belonged 
to, and are now owned by defendants, and contain large brew- 
eries erected for the purpose of manuficturing beer, and for 
no other purpose, and are suited for no other purpose, a room 
and bar where said beer so manufactured is kept for sale at re- 
tail, which is the keeping of a saloon charged in the bill of 
complaint herein, and not other or different. And defendants 
claim that such business is legal under the laws of Iowa. 

8. That they have invested in said business of brewing and 
selling beer a large sum of money, and there is involved in this 
case in addition to the personal rights of defendants the sum 
of ten thousand dollars, exclusive of costs, and more than that 
amount of property belonging to defendants will be rendered 
entirely worthless if plaintiff succeeds against them in the 
present action. 

The facts stated in the petition for removal are intended to 
present the very questions raised in the case of the State vs. 
Walruf in the United States circuit court for the district of 
Kansas, reported in the 26th Fed. Rep. No. 4, p. 178, which 
the circuit jadge held was one for Federal disposition, while at 
the same time he ordered the present suits to be remanded. 


As to whether he overlooked the distinctive facts in this par- 
ticular case in giving his decision can serve no useful purpose 
to determine, fur this court may eventually hold that the deci- 
sion in the Kansas case was erroneous; but so cogent are the 
reasons assigned in that, why this case should be retained and 
disposed of by the federal court, that at the risk of being sued 
for infringing his copyright, I shall make use very largely of 
that opinion as an argument here. 

For the purpose of this question it must be premised, that 
the only keeping of a saloon, of which the complaint com- 
plains, is the selling within the limits, and upon the brewery 
premises, of the beer manufactured in the brewery erected long 
prior to the passage of the present law, and that the right to 
manufacture includes, as the argument will demonstrate, a 
right to dispose of the product of such manufacture, for the 
petition for removal states that the sale of the beer manufac- 


tured upon said premises is the keeping of a saloon alleged in 
the bill of complaint and not other or different. | 

The difference between the facts in the Kansas case and this 
is simply that the Kansas man was refused a permit after ap- 
plication, while under the Iowa law he is in effect prevented 
from making application. He belongs to a class of persons to 
whom permits are absolutely denied. 


It is apparent frum this record that the appellants have in- 
vested large properties in a business which, when established, 
was perfectly legitimate, and by this law they are stripped of 
the value of such properties, and that not as the indirect ard 
consequential result of legislative changes, which are not in- 
tended to jeopardize any class of rights, but by a direct prohi- 
bition upon the only use fur which such properties are designed, 
adapted and valuable. Is a state potent, through the forms of 
law, to take from a citizen by direct action the value of his 
property without compensation? and is this commonwealth so 
powerful and so absolutely above all restraining authority as to 
be able to discriminate against a particular class, or a particu- 
lar employment, as absolutely to destroy, not only the means 
embarked in such enterprise, but the right of the party to pur- 
sue his avocation? If not, has the state, by its legislative and 
judicial departments, deprived the citizens affected of the 
‘Sequal protection of the law?“ 

I need not quote the exact language employed by the court 
in the Bartemeyer case, 18 Wall., 129, but I put the inquiry, is 
not this case of that class which raises the grave questions sug- 
gested by Mr. Justice Miller ? 


Justice Bradley, concurring in the Bartemeyer case, (refer- 
ring to the liquor law,) says: 

„The law, therefore, was not an invasion of pro exist- 
ing at the date of its and the question of depriving a 
— of property without due process of law, does not ° 

o one, however, has ever doubted that the legislature may 
prohibit the vending of articles deemed injurious to the of 
society, provided it does not interfere with the vested rights of 
property. When such right stands in the way of the public 
good, they may be removed by awarding compensation to the 
owner 


Mr. J ustice Field also says: 


* 


7 
„ have no doubt of the power of the state to regulate the 


sale of intoxicating liquors when such sale does not amount to 
the destruction of the right of property in them. The right 


of property in an article involves the power to sell and dis- 
pose of such article as well as to use and enjoy it. Any act 
which declares that the owner shall neither sell it, nor dis 

of it, nor use and enjoy it, eonfiscates it, depriving him of his 
pro rty without due process of law. Against such arbitrary 
egislation by any state the fourteenth amendment affords pro- 


In order that the magnificent reasoning of Judge Brewer may 
lose nothing by being garb‘ed, I give, in his own language, the 
four reasons he presents fur retaining federal jurisdiction uf the 
Kansas case : 

„J am not content to leave thie case upon the authoritative 
suggestions of the supreme court. As a new matter, it is clear 
to me that there is a federal question giving right of removal, 
and here I assert these propositions : oe 


First. Debarring a man, by express prohibition, from the 
use of his property for the sake of the public, is a taking of 
private property for public uses. It is the power to use, and 
not the mere title, which gives value to property. Give a 
man the fee-simple title to a flour-mill, coupled with an abso- 
late prohibition on its use, of what value is it to him? In the 
most common and ordinary case of taking private property for 
public uses,—the condemnation of the right of way fur a rail- 
road,—the title is not divested. The owner still retains the 
fee-simple, and he is only debarred from the use. When the 
railroad abandons the use, he retakes it. Inthe leading case 
of Pumpelly vs. Green Bay Co.,13 Wall. 166, which was a 
case where land was overflowed in consequence of the erection 
of a dam, the supreme court thus disposed of this matter: 


‘¢T¢ would be a very curious and unsatisfuctory result, if, in 
construing a provision of constitutional law, always understood 
to have been adopted for protection and security to the rights 
of the individual as against the government, and which has 
received the commendation of jurists, statesmen, and commen- 
tators as placing the just principles of the common law on that 
subject beyond gree of ordinary legislation to change or 
control them, it be held that, if the government refrains 
from the absolute conversion of real property to the uses of 
of the public, it can destroy its value entirely, can inflict irre- 
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parable and permanent injury to any extent, can, in effect, sub- 
ect it to total destruction without making any compensation, 

use, in the narrowest sense of the word, it is not taken for 
the public use. Such a construction would pervert the consti- 
tutional a into a restriction upon the rights of the citi- 
zen, as those rights stood at the common law, instead of the 
governinent, and make it an authority fur invasion of private 
rights under the pretext of the public good, which had no war- 
rant in the laws or practices of our ancestors. 


In the case of Munn vs. Illinois, 94 U. S. 141, Mr. Justice 


Field uses this language : 

‘s All that is beneficial in property arises from its use, and 
the fruits of that use; and whatever deprives a person of 
them, deprives him of all that is desirable or valuable in the 
title and possession. If the constitntional guaranty extends 
no further than to prevent a deprivation of title and ion, 
and allows a deprivation of use, and the fruits of that use, it 
does not merit the encomiums it has received. 

I meet here the common argument that, when private prop- 
erty is taken for public use, there is always a transfer of the 
use from one party to another; that here the use is not trans- 
ferred, but only forbidden; and that this deprivation of the 
use is only one of consequential injuries resulting from a 
change of policy on the part of the state for which no com- 
pensation or redress is allowed. It is damnum abeque injuria. 
The argument is not sound. As a matter of fact, in condemn- 
ation cases, seldom is the particular use to which the property 
has been put transferred. Almost always that use is destroyed 
in order that another may be required. The farmer surrenders a 
part cf his farm to the railroad company, not that the company 
may continue its use for farming purposes, but that the public 
mpy acquire the benefit in another direction. So, where land 
is flowed by a mill-dam. And thus it is generally. Here the 
use is taken away solely and directly for the benefit of the pub- 


lic. Forno other reason, and upon no other ground, could it 


be disturbed. Of course, in this, as in other cases, some use 
remains to the owner; but here, as elsewhere, the use which 


is of special value, is taken from him for the benefit of the 


_ public ; and this is not a consequential, but a direct result. It 
is not that the profits of his manufacture are reduced by reason 
of a prohibition upon sales. The law speaks to him by direct 
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command, and says, Stop your manufucturing. It is idle 
to talk of consequential results and injuries when the law, in 
direct language, forbids the use of the premises for a brewery. 

I assert, secondly, that natural equity, as well as constitu- 
tional guaranty, forbids such a taking of private property for 
the public gnod without compensation. In the case of State 
vs. Mugler, 29 Kan. 252, this question was presented to the 
supreme court of Kansas, and, as a member of that court, I 
then expressed the same opiniun. I am aware that my 
brethren differed with me, and that the court held that the 
state constitution carried no euch prohibition. In view of that 
decision I shall have little to say in respect to the guaranties 
in the state constitution. I may, however, be permitted to say, 
and I do it with the highest respect fur the members of that 
court, and with the utmost deference to its opinions and judg- 
ments, that in the light of the frequent discussions of the 
questions since that decision, the more I have refleeted 
thereon,the more profoundly am I convinced that the guaranties 
of safety and protection to private property contained within 
our state constitution, forbid that any man should be thus de- 
spoiled of that which gives value to his property, for the sake 
of the publie good, without first receiving compensation for 
that which is taken from him. 

Turning to the opinions of other courts, I find strong in- 
dorsement of the proposition I have asserted. In the case of 
Lake View vs. Rose Hill Cemetery Co., 70 Ill. 192, the court 
says: 

We are unwilling to concede the existence of an indefina- 


ble power, superior tu the cunstitution, that may be invoked 


whenever the legislature may deem the public exigency may 
require it, by which a party may be capriciously deprived of 
ais property or ite use, without compensation, whether such 
property cunsists of franchises or ble ſurms of property. 

The constitution of New Jersey contains no such guaranty 
as ours, yet the supreme court of that state, in Sinnickeon ve. 
Johnson, 17 N. J. Law, 129, declares that this power to take 
private property reaches back of all constitutional provision, 
and it seems to have been a settled principle of universal law 
that the right to compensation is an incident to the exercise of 
that power; that the une is inseparably connected with the 
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other; that they may be said to exist, not as separate and dis- 
tinct principles, but as parts of one and the same principle. 
The constitution of New York was similarly deficient, and 
yet, in Gardner vs. Newburgh, 2 Johns. Ch. 162, Chancellor 
Kent granted an injunction to prevent the trustees of New- 
burgh from diverting the water of a certain stream flowing 
over plaintiff’s land from its usual course, because the act of 
the legislature which authorized it had made no provision for 
compensating the plaintiff for the injury thus done to his land. 
After citing several continental jurists on this right of eminent 
domain, he says that. while they admit that private property 
may be taken for public uses when public necessity or utility 
requires, they all lay it down as a clear principle of natural 
equity that the individual whose property is thus sacrificed, 
must be indemnified; and he adds that the principles and 
practice of the English government are equally explicit on this 
point. 

Were similar action taken by the state in respect to other in- 
dustries, I can but think the vigor of constitutional guaranties 
would seem clearer. In my own city is a large manufacturing 
establishment, in which hundreds of thousands of dollars have 
been invested for the making of glucose. This is an inferior 
kind of sugar, and, in the opinion of some, a deleterious ar- 
ticle. Yet the industry is legal, the manufacture not forbid- 
den. Suppose the next legislature should believe that glucose 
was injurious to the public health, and forbid its manutacture, 
could the wheels of that manufactory be stayed, and the value 
of that investment be destroyed, without compensation 
Take, also, the illustration of playing carde, which, by reason 
of their use fur gambling purposes, are, in the judgment of 
many good people, a bane to society. If a factory four their 
manufacture was established, when, as now, a perfectly legal 
industry, would the owner hold his investment subject to the 
opinions of perhaps a temporary majority? Or, take a still 
stronger illustration. This is a corn-growing state, yet wheat 
also is raised abundantly, and many flour-mills exist. Suppose 
the legislature should determine that the best interests of the 
state would be promoted by stopping the growing of wheat, 
and increasing the growing of corn, and to that end should 
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prohibit the milling of flour, must the owners, without com- 
pensation, abandon their milling and sacrifice their investment? 
Does not natural justice, as well as constitutional guaranty, 
compel compensation as a condition to such sacnfice? Yet. 
who can state what the law will recognize as a legal distinction 
between those cases and this. Of course, it will be said that 
no legislature would ever think of such extreme and unreason- 
able action. But the question for courts to determine is not 
what is likely to be done, but what can be done. 


Thirdly. I affirm that, no matter what legislative enact- 
ments may be had, what forms of procedure, jadicial or other- 
wise, may be prescribed, there is nut due process of law’? if 
the plain purpose and inevitable result is the spoliation of 
private property for the benefit of the public. without compen- 
sation. It is a mistake to say that the forms of law constitute 
‘due process. No complete and perfect definition of the 
phrase due process of law' has yet been given. The mest 
familiar, and one for ordinary cases. sufticiently accurate, is 
that given by Daniel Webster, in the celebrated Dartmouth 
College Case,—the law of the land' being substantially 
equivalent to due process of law, —as follows: By the 
law of the land is meant the general law, which hears before 
it condemns, which proceeds upon inquiry, and renders judg- 
ment only upon trial.“ But, as said by Mr. Justice Miller in 
Davidson vs. New Orleans, 96 U. S. 104, it is probably better 
‘‘to leave the meaning to be evolved by the gradual process of 
judicial inclusion and exclusion, as the cases presented fur de- 
cision shall require, with the reasoning on which such decisions 
may be founded.” In the same case Mr. Justice Bradley adds 
these words : 

„In judging what is ‘due process of law, res must be 
had to the cause and object of the taking,—whether under the 

power, the power of eminent domain, or the power of 
assessment for local improvements, or none of these ; and, if 
found to be suitable or admissible in the special case, it will 
be adjudged to be ‘due process of law, but if found to be arbi- 
trary, oppressive, and unjust, it may be declared to be not ‘due 
process of law.“ 

In Murray's Lessee vs. Hoboken L. & I. Co., 18 How. 276, 
the supreme court thus limits the meaning of the phrase : 


ä 
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% The constitution contains no description of these pro- 
cesses which it was intended to allow or forbid. It does not 
even declare what principles are to be applied to ascertain 
whether it be due process. It is manifest that it was not left 
to the legislative power to enact any process which might be 
devised. The article is a restraint on the legislative, as well 
as on the executive and judicial powers of the government, 
and cannot be so construed as to leave congress free to make 
any process ‘due process of law,’ by its mere will. 


Now, iu the case at bar, while judicial proceedings are pre- 
scribed, yet the spoliation is the direct. command of the legis- 
lature, and the judicial proceedings are only the machinery to 
execute that command. No discretion is left to the courts. 
The legislature has in terms, said to defendants, *‘ Stop your 


use of your brewery, and has directed the courts to enforce 


thatcommand. There is nothing but mere machinery between 


the legislative edict and an unused valueless manufacture. As 


well might the executive, as the courts, be charged with the 
enforcement of this command. Such a command, no matter 
how enforced, operative to deprive a citizen of the value of his 
property, without compensation, is, in the language of Mr. 
Justice Bradley, supra, arbitrary, oppressive, and unjust, 
and, therefore, should be declared to be not due process of 
law. 

Fourthly. and as a necessary consequence of the preceding: 
Legislation which operates upon the defendants as does this is 
in conflict with the Fourteenth Amendment, and, as to them, 
void. At least, it presents a question arising under such 
amendment, as to which they are entitled to the opinion and 
judgment of the federal courts.” 


I do not lose sight of the fact that in this case there is only 
an attempt to stop the sale of this manufactured beer. This 


attempt without compensation to the owner of the brewery for . 


the money invested in the business, is as much confiscation as 
depriving him of the power to manufacture. As quoted above 
‘all that is beneficial in property arises from its use, and the 
fruits of that use, and whatever deprives a person of them 
deprives him of all that is valuable or desirable in the title and 
possession. If the constitutional guaranty extends no further 
than to prevent a depri vation of title and possession and allows 
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a deprivation of use, and the fruits of that use, it dues not 
merit the encomiums it has received. 

And the other pretense, that while the legislature may pre- 
vent the manufacture fur sule at home, it may permit such 
manufacture for sale and consumption abroad, is equally unten- 
able, because any limitation upon the right to sell at home 
where the property is manufactured is as much a deprivation 
as an absolute prohibition, differing in degree, may be, but not 
in kind. And it is equally as pour morals as poor law, that a 
citizen of Iowa may manufactare intoxicating liquors, if he will 
sell them to persons living beyond an imaginary state boundary, 
but he shall not manufacture to sell to persons at home. The 
right to manufacture carries with it the right to sell, and the 
right to sell carries with it the right to sell to whomsocever will 
purchase. The restriction of this right is as much an invasion 
of the citizens’ prerogative, as the mandate which prevents 
him from manufacturing in the first instance. 

It is scarcely worth while to enter into any farther discussion 
of the question as to what is due process of law.“ for the 
reason that the last clause of the amendment, upon which we 
rely, nor shall any state deny to any person within its juris- 
diction the equal protection of the laws, covers all infringe- 
ments of the rights of persons, whether committed with or 
without due legal process. So that if from this record it is 
made to appear that the appellants are denied the equal pro- 
tection of the laws it can make no material difference to their 
right to relief whether the deprivation is or is not through the 


forms of law provided in this state. 


I desire to submit a few considerations regarding the police 
power of the state. Great stress was laid in the argument be- 
low upon the infinite authority of the state by virtue of its po- 
lice power, and it was claimed to be beyund the control of 
federal juriediction. The danger of this claim cannot be too 
persistently pressed. What is the police power of a state? 
Its limits have never yet been certainly and distinctively circum- 
scribed; no general rule of certain definition has yet been an- 
nounced prescribing its limits or setting bounds to its authority. 
And here is where the danger lies. The inclination, when all 
other sources of authority fail, to justify the action of the state 
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by reason of its police power is the suarce of the danger to the 
personal rights of the citizen. 

The proposition ought not to be successfully. challenged, that 
the Fourteenth Amendment has extended federal jurisdiction 
without limitation over all classes of legislation by the state 
which in any way atttempt to take from a citizen his life, lib- 
erty. or property without due process of law, or which denies 
to any person within its jurisdiction the equal protection of the 
law; and while the police power is a great, undefined excuse 
for all sorts of questionable enactments, when this character of 
legislation becomes inimical to classes and conditions of people 
and deprives them of rights which are enjoyed by other inhab- 
itants and inflicts burdens upon them which the public at large 
does not have to bear, then, by whatever name it may be called, 
and under whatever authority it may claim to have been in- 
voked, it becomes obnoxious to the amendments of the Federal 
constitution which were adopted as checks upon the unjust and 
discriminating legislation of the state authorities. 


As bearing upon this question reference is requested to: 


In the matter of the application of Jacobs, 98 N. T. 98. 
The People ex rel vs. Otis, 90 N. T. 48. 
Weinhamer vs. People, 18 N. I., 411. 


It is nat pretended for a moment that any attempt has been 
made by the legislature to compensate these appellants fur the 
loss they would sustain by being deprived of the use of their 
property, nor by being prohibited from selling the product of 
their toil and investment. They are not only proscribed in 
their attempts to manufacture and sell their product, but they 
cannot receive a permit to manufacture or sell in a legal way, 
by reason of their occupation, which, prior to the law under 
consideration, was perfectly legitimate. 

By the proceedings attempted in this case, an injunction is 
sought against the prosecation of their business, and they are 
denounced as criminals, without an opportunity by the law of 


the land to have their guilt or innocence established. 


By the construction placed upon Sec. 1548 by the supreme 
court of Iowa this proceeding is perfectly legul, before the 
question of guilt or innocence has been tried. 
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This it is submitted is a violation of both clauses of the 
Fourteenth Amendment. 

In this proceeding the sole and only purpose under the law 
is to establish the fact that a crime has been committed by 
the appellants, and tu abate the nuisance which it is claimed it 
is a crime to maintain. Nu private right has been invaded—no 
private wrong is to be redressed. The sole and only purpose 
is the establishment of the fact that a crime—a public wrong— 
has been committed; that the defendants or appellants have 
been guilty, and the abatement of the means by which the of- 
fense against the public has been committed and continued. 
Is an injunction suit commenced and prosecuted in chancery 
the due process of law the constitution of Iowa has provided 
for ascertaining guilt and punishing offenses against the law 
Is the conscience of the chancellor the only refuge a party ac- 
cused of crime has to which he may flee and be sure of a true 
deliverance from the charge of guilt ? 

In every other class of offenses in Iowa, an accused person 
has a vested right in the ancient forms and processes by which 
guilt or innocence is established. In this he is tried in 
chancery, and in the firet instance his guilt is established by 
ex-parte affidavits filed with the chancellor. The penalties de- 
nounced against him for maintaining this kind of nuisance are 
far greater and far more onerous than are prescribed in case of 
any other kind of nuisance of which the law takes cognisance. 

See sections 4089, 4090, 4002 and 4093 of the Code of Iowa 


of 1873. 


I cannot do better in this connection than quote from the 
opinion of Judge Field in the County of Santa Clara vo. 
Southern Pacific Railroad Co., changing only a few words: 
The Fifth amendment to the constitution declares that no 
person shall be deprived of life, liberty or property without 
due process of law.“ This is a limitation upon the federal 
government similar to that which exists in the constitation of 
several of the states against their own legislative bodies. * * 

„Now the Fourteenth amendment extends in this respect 
the same prohibition to the states that the Fifth amendment 
did to the federal government. ‘Nor shall any state deprive 
any person of life, liberty or property without due process of 


16 


law,“ and it adds to the inhibition nor deny to any person 
within its jurisdiction the equal protection of the laws.’ * * * 
Surely these great constitutional provisions, which have been not 
inaptly termed a new Magna Charta, cannot be make to read 
as counsel contend: ‘Nor shall any state deprive any person 
of life, liberty or property without due process of law, unless 
he is engaged in the manufacture of lager beer, nor deny to any 
person within its jurisdiction the equal protection of the laws, 
unless he sells upon the premises where manufactured such lager 
Sar. 

‘‘How petty and narrow would provisions this limited 
appear in the fundamental luw of a great people. The consti- 
tutional guarantees of due process of law and of equality before 
the law, would be dwarfed into comparative insignificance und 
almost emasculated of their protective furce if thus restricted 
in their meaning and operatiun.”’ 

Upon this record as made, and upon the motions filed, the 
only question to be determined is, does a federal question 
arise. Is there sufficient stated in the amended petition for 
removal to give to the federal court jurisdiction of the contro- 
versy? However this case may be finally decided upon ite 
merits, this court will not at this time inquire. If there is a 
state uf facts which calls fur a determination as to whether the 
laws of which we complain are in derugation of the rights 
claimed to belong to these appellants under either clause of the 
Fourteenth amendment of the constitution uf the United States 
then the present motions must be overruled. If any doubt 
exists, that doubt ought to be solved in favor of the jurisdic- 
tion. We submit as proper subject for consideration that 


questions of as grave import as the ones contained in these. 


records ought not to be decided upon mere preliminary 
motions, motions that are sprung in a hurry and require to be 
argued and considered in such brief space of time. It is no 
exaggeration to say that besides the ninety-five to one hundred 
suits directly dependent upon these, there is not a judicial dis- 


trict in Iowa, that does not contain numerous citizens whose 


rights are more or less dependent upon the result of these 
cases. Over $4,000,000 of property in Iowa will be affected 
by the decision to be made in these cases, and we submit that 
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while considerations of this character cannot control the action 
of the court in its declaration of the law governing them they 
ought to have sume weight in determining that rights so dear 
and decisions so far reaching in their effects should not be 
made upon mere preliminary motions of the character now be- 
fore the court. 

One other consideration it is hoped will be received. In the 
decision of nearly all of the questions arising under this 
Fuurteenth amendment, the court itself has almost always 
been divided. Commencing with the slaughter house cases, 
the opinion was delivered by five of the judges, the other four 
dissenting, and time in its mutations has left but one judge 
(our highly esteemed friend, that eminent jurist, Mr. Justice 
Miller,) who united in that opinion. In Zennessee vs. Davie, 
Strauder vs. West Virginia, Virginia vs Rives, Ex-parte Vir- 
ginia, all reported in the 100 U. S. besides a number of others 
that might be cited, there has not been unanimity in the 
opinions pronounced. So that it cannot be claimed as matter 
of fact, that upon the proper construction of the Fourteenth 
amendment as applied to all the cases that have, or that are 
likely to arise, there is a fixed and unerring rule of decision. 
Indeed it has been announced frum the bench of this august 
tribunal, that no fixed rule could be laid down, but that it is 
better to leave the meaning to be evolved by the gradual 
process of inclusion and exclusion, as the cases presented for 
decision shall require, with the reasoning on which such 
decisions may be founded. 

The question upon the facts now presented has never been 


| passed upon by this court, and it is submitted that it should 


not be decided upon a mere preliminary motion. 


The foregoing was written and printed when it was not 
known that a continuance would be granted by this court. We 
beg leave tu submit some additional considerations: 

When does a Federal question arise, such as gives the judi- 
cial tribunals of the United States jurisdiction of controver- 
sies which they would not otherwise have a right to determine ? 
If we understand the course of decision, it is to the effect that 


the constitution or laws. It is enough if the claim involves 
a real and substantial dispute or controversy in the suit. 


In Cohens vs. Virginia, 6 Wheaton 264, this court say: 
„A case in law or equity, consists of the right of one party as 
well as the other, and may truly be said to arise under the con- 
stitution or law of the United States, whenever its correct de- 
cision depends on the construction of either. 


See also tu the same effect, Tennessee vs. Davis, 100 U. 8. 
264. : 
In Ames vs. Kansas, 111 U. S. 462. This court, regarding 
the jurisdiction under this class of claim. ay: The right set 
up by the company and by the directors as well, will be de- 
feated by «ne construction of these acts, and sustained by the 
opposite construction. When thie is ev it has never been 
doubted that a case is presented which arises under the laws 
of the United States. 

In Starin vs. New York, 115 U. S. 257, is found the follow- 
ing language in the opinion of the court: ‘*The character of a 
ae case is determined by the questions involved. If from the 
questions it appears that some title, right, privilege, or immu- 
1 nity, on which the recovery depends, will be defeated by one 
i construction of the constitutiun or a law of the United States, 

or sustained by the opposite constraction, the case will be one 


18 
it does not depend upon the validity of the claim set up under 
| 


i arising under the constitution or laws of the United States, 
i within the meaning of that term as used in the act of 1875, 
1 otherwise, not. 

i This same language was again used with approval by this court 
i in Southern Pacific Railroad Company vs. State of California, 
1 Vol. 6, page 998, Supreme Court Reporter. 

It was in the beginning f controversy upon the scope and 
extent of the 14th Amendment intimated that it was probable 
it would never be held to apply to any but those for whose 
benefit it was originally proposed and adopted, the emanci- 
pated race. But as discussion has been added to discussion, 
and the language of the provision has been studied and the 
needs of the people have been ascertained, u wider scope and 


19 


effect has been given, and in the case of Yick Wo vs. Hopkine, 
Vol. 6, No. 25, p. 1064, of Supreme Court Reporter, recently 
decided in thie court, the numerous friendless Chinese in this 
coantry have Leen brought within the protectiun of the Federal 
against the usurpations of the State governments. 


Surely this advance will not meet with any set back. This 
eonclusion will not be restricted bat on the contrary extended, 
until we shall realize what Mr. Edmunds eo eloquently ex- 
pressed in an argument before this court, when in speaking of 
the care and anxious solicitade which marked the enactment of 
the amendment he said: ‘There is no word iu it that did not un- 
dergo the completest serutiny. There is no word in it that was 
not scanned and intended to mean the full ard beneficial thing 
that it seems to mean. There was no discussion omitted; 
there was no conceivable posture of affairs to the people who 
had it in hand, that was not considered. And the pyrxpose of 
this long and anxious consideration was that protection against 
injustice and oppression should be made forever secure,—se- 
cure, not according to the passion of Vermont, or of Rhode 
Island, or of California, depending upon their local tribunals 
for its efficient exercise, but secure as the right of a Roman 
wag secure, in every province and in every piace, and secure by 
the judicial power of the whole body of the States and the 
whole body of the people. 


In County of Santa Clara vs. Northern Pacifie R. R. Co., 
18th Federal Reporter, p. 308, Mr. Justice Field, declares: 
„With the adoption of the amendment the power of the States 
to oppress any one, under any pretense or in any form, was 
forever ended; and henceforth all persone within their juriedic- 
tion could claim equal protection under the laws; and by equal 
protection is meant equal security to every one in hie private 
righte—in his right to life, to liberty, to property and to the 
pursuit of happiness. [Thie protection] is the shield 
which the arm uf our blessed government holde at all times 
over everyone, man, woman and child, in all its broad domain, 
wherever they may go and in whatever relations they may be 
placed. No State,—such is the sovereign command of the 
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whole people of the United States,—no state shall touch the 
life, the liberty, or the property of any person however humble 
his lot or exalted his station, without due process of law; and 
no state, even with due process of law, shall deny to any one 
within its jurisdiction the equal protection of the laws. 

The police power of a State cannot be said to be above this 
amendment and its authority, when it is remembered, that it 
was against the exercise of this very police power by the State, 
existing and threatened against the colored race, that this au- 
thority of the general government was intended to be invoked. 


In this (the 8th) circuit since the decision of State vs. Walruf’ 
already referred to, the courts have in several instances re- 
fused to remand cases of this character. Notably Kessinger 
vs. Heickhowse, Vol. 27, Federal Reporter 883, and Malin vs. 


Pfeiffer, Ibid 892. 

The judge in the first case says, page 885: It was lawful to 
sell wine, ale and beer in Iowa prior to the act of 1884. It was 
lawful to fit up and prepare property for that purpose, to pur- 
chase furnitare, and to invest money in ale, wine and beer for 
sale. A persun investing money in these things had a clear 
vested right of property in them and a right to use them for the 
purpose for which they were designed, that purpose being law- 
ful. * * * Rights and equities do not depend upon the 
amount involved in a decision, and the deprivation of a small 
sum may be more grievous to a person of small means than 
the loss of a great amount to a person of ample wealth.“ 


And this language is used and properly with reference to a 
mere saloon, for which the proprietor is obliged to purchase 
the commodity he sells. The reasons for holding these enact- 
ments utterly void are much stronger, if any such thing can 
well be, when the result will be to destroy the right to sell that 
which the party himself manufactures. We request special at- 
tention to the reasoning of the learned judge in these cases. 

That it was the intention of the legislature to make as 
onerous as possible the burdens of the people under this law, 
amendments were added by the 2ist General Assembly, 
whereby mere gussip is made competent evidence to establish 
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the fact of maintaining a nuisance; the license issued by the 
government of the United States is made prima facie evidence 
of guilt, and in case of conviction, before the chancellor, the 
judge is bound to tax in each cause for the benefit of the plain 
tiff against the defendant, an attorneys’ fee of not less than $25. 
as part of the costs. In no other case in Iowa are attorneys’ 
fees allowed against a defendant. In Dubuque County alone, 
there are now pending over 200 of these cases, and at the min- 
imum of $25 each, $5,000 as costs will be taxed against the 
defendants for attorneys’ fees alone, in addition to all other 
costs, and in addition to the utter destruction of their prop- 
erty. 

We venture the assertion that never since the formation of 
the government has such high-handed legislation to affect a 
class of persons, been enacted as that against which we are 
now protesting. — 


„ ¢ 


II. 
The next question to be considered is: Were these cases 
properly removable under Sec. 641 of the Revised Statutes ¢ 
We think upen this proposition the answer must be in the 


affirinative. 
The facts of the petitions for removal which for the pur- 


poses of the case, must be taken as true, show that these 
petitioners, by the enactments complained of, are denied and 
deprived of certain rights as citizens and inhabitants of the 
United States, residing in Iowa, thut they can only maintain 
in a court of justice. The enactments already referred to, and 
the decisions of the highest court within the state, demon- 
strate that they cannot enforce in the state courts, the rights 
they possess, nor prevent in the state tribunals, the wrongs 
threatened. What then are they to do, and where are they to 
go? It seems to us that Sec. 641, points out their remedy. 
It is trae these petitioners are not American citizens of African 
descent, but if the case of Yick Wo vs. Hopkins, means any- 
thing they do not have to be; but they may now claim the 
benefit of the 14th Amendment and the laws made in pursu- 
ance of it. 
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We think that, since the decision last referred to, this case 
falls squarely within the requirements laid down in the case of 
Strauder vs. West Virginia, 100 U. S. 310. 


If the enactments complained of are in derogation of the 
rights of appellants, the court of last resort in Iowa has declared 
them of binding force, and the inferior courts of the state, in 
which these cases originated are bound to follow the decision 
of their superior tribunal. 


No one can successfully claim but that these appellants are 
denied and cannot enfurce in the judicial tribunals of the state, 
the rights secured to them under the fourteenth amendment 
and the laws in pursuance thereof; and this fact is plain and 
notorious befure the commencement of the trial, because the 
state by its legislative and especially by its judicial fanction- 
aries has in effect so declared. 


In Virginia vs. Rives 100 U. S. 321, this court says: When 
a statute of a state denies his right or interposes a law to his 
enforcing it in the judicial tribunal, the presumption is fair, that 
they will be controlled by it in their decisions, and in such a 
case a defendant may atlirm on oath what is necessary for a 
removal. Such a case is clearly within Sec. 641. 


When, of course, such presumption gives way to certainty, 
as in the Supreme Court of Iowa, the case is made beyond a 
peradventure. : 


See also Zennessee vs. Davis 100 U. S. 264, already re- 
ferred to. 


The case, No. 1288, (O'. Malley vs. Farley), upon this 
docket involves the same questions as the present one in effect. 
They are unlike in this respect: In the present case, the de- 
fendants manufacture the beer they sell. In No. 1288 the de- 
fendant buys what he vends. He has, however, as the facts 
show, been engaged in the business and made the investments 
he did, long before the law was enacted and comes within the 
cases decidec by Judge Love in this circuit, referred to above, 
and we respectfully request that this argument may be taken as 
applying to both cases. 


We submit that both upon the facts alleged in the petitions 
for removal, and the law applicable to these cases, that they 
ought not upon the appeals taken be dismissed. That they 
involve questions of Federal which give them a 
standing in the only court (the United States) where they have 
not been prejudged, we confidently believe. 


H. B. FOUKE, } FOUKE & LYON, 
Of Couneel. MoCENEY & O'DONNELL, 


Solicitors for Appellants. 


* 


J. P. FARLEY 


- 


: 


DISTRICT OF JOWA. 


1 


rss 


~ 


> 


— 


Arzl PROM THE. CIRCUIT COURT OF THE UNITED ST. 


6 


* 


i ie 
5 * 


Bs hi Sa Pr ad” 
bin. Cpa, BY cbt: 


2. — 1 2 “ 


EL RE , ß ß eS 
1 . : * 1 3 « 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER ‘TERM, 1886. 


No. 1288. 


ARTHUR O’MALLEY, APPELLANT, 


vs. 


J. P. FARLEY. 


ͤ—Ü—U— ee — — 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF IOWA... 


INDEX. 


7 
2 


Transcript from the State court ........ ...--. .--. .2---- 2. -2.-2-- - 
ER 2 ——— cause .. 
— — 0 a ——ͤ ͤ—— 22 — 
Service uf notice * b 
Petition for removal a eee 
— — ͤ ͤ cꝙo ᷑ 4 — 
Notice of hearing * 0 
— — -A ˙ͤ „ 25 
Affidavit of C. E. Bradley ........ ... .... .--.— .-.2.. .-..---. 
Louis La France 0 
, . 
e “TF 
Demurrer to petitloaann 444k 
Appearance for deſendant ...... 
% ͤ -- „„ „ͤ«c „6 „ͤ„ vccce 
/ 6k; UUUUUU—U—6„4«4cͤ4%ö “4 
Amended petition for removal ...... ...... ..-- „cc ð ꝝk:e 
Waters 6b — — —ꝛ—[—— — 
Petition for appeal ... «r —ð 
Submission of motion to remand .... 
Order remanding cause, 4e.—«õ««„«' .--<2- 
„ <casijwenes code coce core cocam cs coccce 


„ 


oPrPeeaen—easeeaeeqagsqeesns ee 


JUDE 7 DETWRILER, PRINTERS, WASHIXOTUN. 


8 Se sort 
7 eet ee 


ARTHUR O'MALLEY vs. J. P. FARLEY. 1 


1 Petition in Equity. 
In the — Court of Dubuque 2 Iowa. September Term, A. D. 
1884. 


J. P. FARLEY vs. ARTHUR O’MALLEY. 


The plaintiff, agent of the Citizens’ Law and Order League of 
Dubuque, complaining, shows to the court and avers as follows: 


Par. Ist. That he is a citizen of Dubuque county, State of Iowa. 

Par. 2d. That defendant, Arthur O’Malley, at the city and county 
of Dubuque, Iowa, at number 755 on Main street, in the city of 
Dubuque, Iowa, has established a saloon and place for the keeping 
and sale of — liquors, to wit, whiskey, wine, gin, and beer, 
in violation of law, and is now keeping, and employed and en 
in keeping, said intoxicating liquors in said saloon and place with 
the intent to sell the same, and with the intent to permit the same 
to be sold therein, to be drunk as a beverage, contrary to the provi- 
sions of section 1542 of the Code of Iowa as amended and substituted 
by an act of the General Assembly of the State of Iowa, approved 
April 3rd, 1884. 5 

Par. 3rd. That in the month of August, 1884, the said defendant, 
in the saloon and place aforesaid, did, by himself, his clerk, agent, 
and servant, sell to divers and sundry — intoxicating liquors, 
to wit, whiskey, wine, gin, and beer, to be drunk as a beverage, con- 
trary to the provisions of section 1540 of the Code of Iowa as amended 
and substituted by an act of the General Assembly of the State of 
Iowa, N April 3rd, 1884. 

Par. 4th. That said defendant, at the saloon and place aforesaid, 
has heretofore, to wit, since the 15th day of July, 1884, by himself, 
his clerk, agent, and servant, sold, and continues from day to day 
to sell, intoxicating liquors, to wit, whiskey, wine, gin, and beer, to 
be drunk as a beverage, contrary to law. 

Par. 5th. That said defendant is-the lessee of the premises aforesaid, 
and is the owner of certain whiskey, gin, wine, and beer kept and 
contained in certain kegs, bottles, and other vessels for illegal sale 
upon said premises as aforesaid, and is the owner of certain furniture 
and fixtures on the said premises used in said business. 

Par. 6th. Whereby and by reason of the premises and in manner 
and form as aforesaid the said defendant, Arthur O'Malley, at the sa- 
loon and place aforesaid, has established and is now keeping and 
maintaining a nuisance, to the great injury of the plaintiff and other 
good citizens of said county, and to the detriment of the public 
peace and safety, and unless restrained by the order and decree of 
this court will continue to keep and maintain said nuisance at said 
place in violation of law and to the public injury. Wherefore plain- 
tiff prays that said saloon and place be 2 and decreed to be 
a nuisance, and that the same be abated, and said defendant be 
enjoined by preliminary — —— from further keeping or main- 
taining said saloon and place for the illegal sale of intoxicating 
liquors, and also from keeping the said liquors with intent to sell 
the same contrary to law, and also from selling the same in said place 
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contrary to law either by himself or his clerk, agent, or ser- 
vant, and that upon final hearing said injunction be made perpetual, 
and that plaintiff have such other and further relief as in equity 
he is entitled to, and also that he have judgment for costs. 
S. P. ADAM & JED. LAKE, 
Att’ys for PU ff. 

SrArR oF Iowa, \ ae 

Dubuque County, J 


I, J. P. Farley, being first duly sworn, depose and say that I am 
plaintiff in the foregoing petition ; that I have heard the same read 
and know the contents thereof, and that the several averments 
therein contained are true, as I verily believe. 

| J. P. FARLEY. 


Subscribed and sworn to by the above-named J. P. Farley this 

4th day of September, 1884, before me. 
[ SEAL. ] S. P. ADAMS, 
Notary Public, Dubuque County, Iowa. 
Endorsed: Filed Sep. 4, 1884. J. J. Dunn, clerk. 
2 Original Notice. 
To Arthur O'Malley: 

You are hereby notified that on the fourth day of September, A. D. 
1884, there will be on file in the clerk’s office of the — court of the 
State of Iowa, in and for Dubuque county, the petition in equity of 
J. P. Farley, agent of the Law and Order League of Dubuque, 
charging that at your place of business, at number 755 on Main street, 
in the city of Dubuque, Iowa, you have established and are main- 
taining a saloon and place for keeping of intoxicating liquors with 
intent to sell the same contrary to law, and that in the month of 
August, 1884, at suid saloon and place, you did, by yourself, your 
clerk, agent, and servant, sell to sundry persons intoxicating liquors 
in violation of law, and asking that said saloon and place be ad- 
judged and decreed to be a nuisance and that the same be abated, 
and that you be restrained, by a writ of injunction, from further 
selling or keeping for sale intoxicating liquors at said place in vio- 
lation of law, and that unless you appear thereto and defend before 
noon of the second day of the next term of said court—that is to 
say, before noon of the 16th day of — A. D. 1884—default 
will be entered against you and judgment and decree rendered 
thereon, according to the prayer of said petition. 

8 P. ADAMS & JED. LAKE, 
Attorneys for Plaintiff. 
3 Srarg oF Iowa, es 


Dubuque Co., 


I do hereby certify and return that I received the within notice 
on the 4th day of September, A. D. 1884; that on the same day I 
personally served the same on the within-named defendant, Arthur 
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O'Malley, * reading the same to him and giving him a true copy 
thereof, in Julien township, Dubuque county, Iowa. 
By B. A. GEHRIG, Deputy 
A. 1, J. 
Sh’ff’s fees, 80 cts. 1 


4 Petition for Removal to United States Circuit Court. 


State oF Iowa, Dubuque County: 
In District Court. September Term, A. D. 1885. 
J. P. FARLEY vs. ARTHUR O’MALLEY. 


To the said district court: 


Ist. Your petitioner, the above-named defendant, shows to the 
court that he is, and for five years last past has been, a citizen of 
the State of Iowa. 

2d. That long prior to and ever since the fourth day of July, A. 
D. 1884, he was continuously engaged — the premises mentioned 
in plaintiff's petition, in the business of keeping a saloon, under and 
in accordance with the laws of Iowa. 

Zd. That in the commencement and prosecution of said business 
he had and has in vol ved property of great value, whic}, will be ren- 
dered entirely worthless if the plaintiff succeeds against him in the 
present action, and being over 20 dollars in value. 

4th. That there has been no trial or final hearing of this cause. 

_ 5th. That the twentieth General Assembly of the State of Iowa 
passed an enactment which petitioner prays may be considered in 
this case, which by its terms went into effect on the 4th day of July, 
A. D. 1884, being chapters 8 & 143, laws of the 20th General As- 
sembly of the State of Iowa, amending and repealing sections of title 
XI, chap. 6, Code of Iowa, relating to the sale of intoxicating liquors, 
which renders highly penal the prosecution of said —— 
and which, if enforced, as threatened, as hereinafter stated, will de- 
stroy the property of defendant so used and deprive him unlawfully 
of said occupation. 

6th. That under the provisions of said law defendant can be de- 
prived of his property and punished with heavy penalties for bein 
engaged in said saloon business without having the opportunity an 
right of a jury trial upon the questions involved, and without any 
trial whatever, except as pointed out by said act. 

7th. That the supreme court of the State of Jowa, at March term, 
1885, in case of Littleton ve. Fritz, has declared said law in full 
force, and the persons in the situation of defendant can be prosecuted 
under it and be deprived of property and liberty without any right 
to a jury trial. 

Sth. That under said enactment and said decision the said plain- 
tiff has begun and is prosecuting this suit. 

9th. That by said proceedings under said enactment and said de- 
cision said defendant is deprived of the rights guaranteed him 
under the acts of Congress usually known as the “Civil Rights” 
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law, and under the Constitution of the United States and amend- 
ments thereto ially is he denied, and he cannot enforce in the 
State judicial tribunals of Iowa, the rights secured to him under suid 
“ Civil Rights” law and said Constitution of the United States, and 
especially the 14th Amendment thereto, and said enactment of said 
20th General Assembly and said decision are in violation of said 
“Civil Rights law. 

Therefore defendant offers, as provided by law, to file copies of all 
leadings and proceedings herein in the circuit court of the United 
tates for the northern district of Iowa on the first day of its next 

term, and prays that this suit may be removed into said court, as 
rovided by section 641 of the Revised Statutes of the United 


tates. 
FOUKE & LYON, 
McCENEY & O’DONNELL, 
: i Attorneys for Petitioner. 
STaTE OF IOwA, I a 
Dubuque Cuniy, , 


A. O'Malley, being duly sworn, says he is defendant in this action; 
thut he has heard the foregoing petition read and knows its contents, 
and that the matters and things therein stated are true, as he verily 


believes. 
A. O’MALLEY. 


Signed and sworn to before me this 26 day of August, A. D. 1885, 
by A. O’Malley the affiant. 
Witness my hand and notarial seal. 
[SEAL. ] C. E. LYON, 
Notary Public. 


Endorsed: Filed Aug. 29, 1885. J. J. Dunn, clerk. 
5 ln the District Court, Dubuque County, Iowa. At Chambers. 


J. P. FaRLE 
v8. 6771. 
ARTHUR O’MALLEY. 


Upon reading the petition and application for temporary writ of 
injunction in said cause it is ordered that said application be heard 
on Tuesday, the 1st day of September, A. D. 1885 at 10 o' clock a. m., 
at the court-house in the city and county of Dubuque, Iowa, or as 
soon thereafter as counsel can be heard, and that at such time and 
place defendant show cause why such temporary writ of injunction 
should not issue as prayed, ten days’ notice of time and place of 
hearing to be served on defendant, together with copy of affidavits 
and of said petition, unless copy of said petition has been filed in 


court. 
C. F. COUCH, 
Judge District Court, 9th Judicial District of Iowa. 


Endorsed: Filed August 19, 1885. J. J. Dunn, clerk. 


— 
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6 Strate oF Iowa, 1 ‘ik 
Dubuque County, { ™° 
In the District Court. 
J. P. Farvey vs. ARTHUR O'MALLEY. 


To the above-named defendant : 


You are hereby notified that in the above-named action now pend- 
ing in said court, in which plaintiff, in his petition, prays that you 


be enjoined from further keeping or maintaining a saloon and p 


for the illegal sale of intoxicating liquors, and also from selling or 
keeping with intent to sell intoxicating liquors contrary to law, 
either by yourself, your clerk, agent, or servant, at your place of 
business, the application for an order for a preliminary injunction 
— te for in said petition will come on for hearing before the Hon. 
Carl F. Couch, judge of said court, at the court-house in Dubuque, 
on the Ist day of September, 1885, at 10 o’clock a. m., or as soon 
thereafter as counsel can be heard, when and where you may appear 
and show cause against said application if you think proper, said 
— being base upon said petition and affidavits, copies 
o 


which are hereto annexed. 
ö S. P. ADAMS & JED. LAKE, 
Attorneys for Plaintiff. 


7 SraTeE oF Iowa, \ 2 
: Dubuque County, j , 


I — certify and return that I received the within notice on 
the 19th day of August, A. D. 1885; that on the 2lst day of August, 
A. D. 1885, J personally served the same on the within-named 
Arthur O’Malley -by reading the same to him and giving to him 
a true copy thereof in Julien township, Dubuque county, Iowa. 
— McCANN, = 
heriff, Dubuque Co., 
By D. A. GEHRIG, Deputy. 
Affidavit. 
Srarz or Iowa, \ ee : 
Dubuque County, j , 


In District Court, Dubuque County, Iowa. 


J. P. Farvey us. ARTHUR O'MALLEY. 


I, C. E. Bradley, of lawful age, being first duly sworn, d 
suy that I know the saloon kept by defendant, Arthur OMa 


and 
lley, 
at number 755 Main street, Dubuque, Iowa; that I was in said 
saloon on the 21st day of August, 1884, and his bartender then and 
there sold me a glass of wine, and he also — a glass of wine to another 


verson, each from the same bottle; there was at the time a 
8 ne display of bottles behind the bar marked with the names 
of various kinds of intoxicating liquors; and I further say 
that on or about the 11th duy of April, 1885, I was in said saloon 
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again and saw several persons in there, and I then bought of the 
bartender a glass of wine, and at the same time and place I saw 
said bartender sell a glass of wine from the same bottle that mine 


was poured from to another person. 
C. E. BRADLEY. 


Subscribed and sworn to by the above-named C. E. Bradley this 
18th day of April, 1885, before me. 
[SEAL. ] S. P. ADAMS, 
Notary Public, Dubuque Co. Iowa. 
STaTE oF Iowa, g cas 
Dubuque County, j ~* 
In District Court, Dubuque County, Iowa. 


J. P. FARLEY vs. ARTHUR O’MALLEY. 


I, Louis La France, being first duly sworn, de and suy that I 
know the saloon kept by defendant, Arthur O'Malley, at number 
755 Main street, Dubuque, Iowa; that on or about the 21st day of 
August, 1884, I was in said saloon, and the bartender sold me a Jase 

of wine, and at the same time I saw said bartender sell to 
9 another person a glass of wine, which he poured from the 
same bottle as the one sold me, which I drank. 
LOUIS LA FRANCE. 


Subscribed and sworn to by the above-named Louis La France 
this 18th day of April, 1885, before me. : 
[SEAL. ] | S. P. ADAMS, 


Notary Public, Dubuque Co., Iowa. 
State or Iowa, Dubuque County: 
In District Court, Dubuque County, Iowa. 
J. P. FaRLET vs. ARTHUR O’MALLEY. 


I, Charles F. Geasland, of lawful age, being first duly sworn 
depose and aay that on or about the 5th day of April, 1885, I was in 
the saloon of defendant, Arthur O’Malley, at number 755 Main street, 
Dubuque, and at the same time and place the bartender in said 


saloon sold me a glass of whis' cy. i 
i CHAS. F. GEASLAND. 
Subscribed and sworn to by the above-named Chas. F. Geasland 


this 22nd day of April, 1885. 3 
DLsxaL.] S. P. ADAMS, 
; Notary Public, Dubuque Co., Iowa. 
10 State oF Iowa, N 5 
Dubuque County, , 


In District Court, Dubuque County, Iowa. 
| J. P. Farvey vs. Aurnun O'MALLEY. 
-I,C. H. Widman, of lawful age, being first duly sworn, depose 


E 


of action set out in the petition. 
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and say that I know the saloon kept by Arthur O'Malley at number 
755 Main street, Dubuque; that I was in said saloon on or about 
the 11th day of April, 1885, at which time and place his bartender 
sold me a glass of wine; said Arthur O'Malley was present, and at 
the same time and place his said bartender sold a glass of wine to 
another person, which wine was poured from the same bottle as 
mine was, which he sold me. 
C. H. WIDMAN, 


Subscribed and sworn to by the above-named C. H. Widman this 
22nd day of April, 1885, before me. 


(SEAL. } S. P. ADAMS, 
Notary Public, Dub. Co., Iowa. : 
Demurrer. 
STaTE oF Iowa, \ 8 
Dubuque County, , 


In District Court. September Terin, 1884. 


J. P. FaR.ey vs. ARTHUR O’MALLEY. 


11 And now comes the defendant and demurs to the peti- 
tion of plaintiff herein, and for cause of demurrer statcs— 


J. 
The petition shows that plaintiff has no legal capacity to sue. 


II. 
The petition shows no such interest in the plaintiff, in the event 
of the suit, as will enable him to maintain his action. 
III. 


The petition nowhere alleges that said defendant has been, by a 
proper tribunal, convicted of the aileged nuisance sought to be en- 
Joined. 1 


The petition shows that this court has no jurisdiction of the cause 


V 


The court has no jurisdiction of this action, because it is an at- 
tempt, in a court of chancery, to pass upon the guilt or innocence of 
the defendant under a penal and criminal statute, and it is by said 
action sought to deprive him of a jury trial upon the issue > 


VI. 


The section of the statute under which this action is brought 
12 _ is unconstitutional, null, and void, because it is an attempt to 
deprive the party accused of the offense herein of a jury trial. 
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VII. 
The facts stated in the petition do not entitle the plaintiff to the 


relief demanded. 
| FOUKE & LYON, 
E. McCENEY, 
For Defendant. 


Endorsed: J. P. Farley vs. Arthur O’Malley. Demurrer filed Sept. 
18, 1884. 


In District Court, Dubuque County, Iowa. 


J. P. FARLEY 
v8. 6771. Ch’y. 
ARTHUR O’MALLEY. 


TuEspay, September 16, A. D. 1884. 


In this cause McCeney & O’Donnell and Fouke & Lyon appear 
for defendant. 


J. P. FarRtey — | 
v8. herr Ch’y. 
ARTHUR O'MALLEY. 


Removed to U. S. cireuwit court. 


Monpay, September 21, A. D. 1885. 


This cause now coming on to be heard upon petition by defend- 
ant for removal to the Federal court, and the same being submitted, 
is by the court granted. It is therefore considered and adjudged by 

the court that this cause be, and the same is hereby, removed 
13 to the circuit court of the United States, northern district, east- 
ern division of Iowa. 


Fee Bill. 

Sep. 4, 1884. Filing, &c., p'd by Adams, 1.50; copies.do.3.00. 4 50 
Equity fee, 1.50; sh’ff McCann on notice, 80.. 2 30 
Sept. T., 84. Order & cont., 407, Jan’y T., 85, con. 157 55 
Ap 1T., 85. Con., 157; sh’ff MeCann' on notice, 1.00 1 15 
Sep. T., 85. Fin. ent., &c., to U. S. C. CO 8 1 25 
Transcript 8 ä 3 50 

SraTE or Iowa, 5 

Dubuque County, 


I, J. J. Dunn, clerk of the district court of the State of Iowa, in 
and for Dubuque county, do certify that the annexed and foregoing 
is a full, true, complete, and compared transcript of the records, 

leadings, and papers therein set forth in the case wherein J. P. 
arley was plaintiff and Arthur O'Malley defendant, as fully as the 
same appears of record and on file in my office. 

In testimony whereof I have hereunto set my hand and caused 


J] 


— 
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the seal of said court to be affixed, at Dubuque City, this 12th day 
of November, A. D. 1885. 
[SEAL.] J. J. DUNN, Clerk, 
By J. M. WERNER, Deputy. 


Endorsed: J. P. Farley ve. Arthur O’Malley. Transcript from 
Dubuque county. Filed Nov'er 17, 1885. Alfred Hobbs, deputy 
clerk. U.S. circuit court, northern district of Iowa. 


Amended Petition for Removal. 


14 UNITED SrArxs OF AMERICA, 
Northern District of Iowa, Eastern Division : 


In Circuit Court U.S. November Term, A. D. 1885. 
J. P. FaRLEVY vs. ARTHUR O'MALLEY. 


Ist. Your petitioner, the above-named defendant, shows to the 
court that he is now and for ten years last past he has been a citizen of 
3 United States and of the State of Iowa, residing in the State of 

owa. oe. 

2nd. That for all of that time he has been engaged in the business 
of selling ale, wine, and beer, both at wholesale and retail, under 
and by virtue of the laws of Iowa, upon the premises mentioned in 

laintiff’s petition, and for the purpose of carrying on said business 
e, prior to July 4, 1884, had gone to great expense in fitting up 
and adapting the building upon said premises to the business afore- 
said, at large cost to him, to wit, at a cost of at least one thousand 
dollars, and in said building and place he has carried on said 
15 business of selling at wholesale and retail the goods and 
property above described, as he had and has a right to do 
under the laws of Iowa, which is the same — of a saloon 
charged in said plaintiff's petition, and not other or different in the 
place described in said petition. 

Zrd. That he has invested in said business and had on the 4th day 
of July, 1884, a large sum of money, including the amount neces- 
sarily expended in putting said building in a condition for the pur- 
poses of said business, which is involved in this case, to wit, a sum 
exceeding one thousand dollars, exclusive of costs, which is in addi- 
tion to the personal rights of defendant, and the money invested in 
putting said building in said proper condition will be entirely lost 
to defendant, and the said building and property rendered worthless 
to defendant if plaintiff succeeds against him in this action. 

4th. That there has been no trial or final hearing of this case. 

5th. That plaintiff has filed his motion herein for a temporary 

injunction to restrain defendant from prosecuting his said 
16 business, which motion — is endeavoring to press to a 

hearing, and which, if allowed, will be of irreparable injury 
to defendant. . 

6th. That the 20th General Assembly of the State of Iowa 
an enactment which defendant prays may be considered in this case, 
which, by its terms, went into effect on the 4th day of July, 1884, 

2—1288 
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being chapters 8 and 143, laws of the 20th General Assembly of 4 
the State of Iowa, amending sections of title XI, a VI of the 
Code of Iowa, relating to the sale of intoxicating liquors, which 
defendant claims should be declared of no effect, which enactments. 
render highly penal the prosecution of said business of defendant, | 
and which, if enforced, as threatened, in this case, will render utterly 
worthless the property of defendant so used and deprive him un- 
lawfully of his occupation. 
7th. That under the provisions of said law defendant can be 
deprived of his property and subjected to heavy penalties for being 
engaged in said business without having the opportunity and right } 
of a jury trial upon the questions of fact involved, and with- 
17 out any trial except as pointed ont by said acts. 
8th. That the es court of the State of Iowa in the case 
of Littleton vs. Fritz, decided at the March term, A. D. 1885, of said 
court, to which opinion and decision reference is here prayed, has 
declared said law in full force, and that persons in the situation of 
defendants can be prosecuted under it, and be deprived of liberty and 
property. without any right to a jury trial. 
9th. That under said enactments and said decision the said plain- 
tiff has begun and is prosecuting this suit without any right to or 
interest therein, except what said enactments and said decision con- 


r. 
10th. That under said laws and said decision persons who are 
charged with being engaged in the saloon business and guilty of 
maintaining a nuisance thereby are, — with their property: 
discriminated against in being denied the same mode of trial that 
persons charged with maintaining other kinds of nuisance in viola- 
tion of law are allowed, and other, different, and more onerous pen- 
alties, im positions, restraints, and punishments are imposed against 
them and their property than are denounced against persons charged 
with maintaining other kinds of nuisance. 
18 11th. That under said law, and especially section 1526, as 
amended, of the Code of Iowa, petitioner is denied the right 
to sell, either at wholesale or retail, beer or other manufactured 
— for any purpose whatsoever, on account of his occupation, 
while — engaged in other employment are free to engage in 
such sales. 
12th. That said laws and said decision are in derogation of the } 
rights of defendant as guaranteed by the Constitution of the United . 
States, and especially the 14th Amendment thereof, and defendant 
is thereby denied the equal protection of the laws of the United 
States, and is deprived, and liable to be deprived, of his liberty and 
property without due process of law. 
13th. That by said laws and said decision he is denied in these 
proceedings, and cannot enforce in the State court, the equal ro- 
tection of the laws of Iowa as guaranteed by said Constitution of the 
United States and said amendment, and by the laws of Congress, as 
for his protection. 
14th. That said laws, so passed by said 20th General Assem- 
bly of Iowa, are null and void as being contrary to the said 14 | 


Amendment of the Constitution of the United States and the laws 
made in pursuance thereof for the protection of the citizens in the 
State, but said supreme court of the State of Iowa has so refused to 
so declare, holding the same binding and in full force. 
19 Defendant offers, as provided by law, to file copies of all plead- 
ings and proceedings herein in the circuit court of the United 
States on the first day of its next term, and to file a bond, conditioned 
as provided by law, if such bond be demanded, and prays that this 
suit, which arises under the Constitution and laws of the United. 
States, the present term being the one at which said suit could be 
first tried, and is also removable under section 641 of the Revised Stat- 
utes of the United States, may be removed into the next term of the 
circuit court of the United States for the northern district of Iowa, 
eastern division, as provided by law. 
FOUKE & LYON, 
McCENEY & O’DONNELL, 
For Defendant. 

Srate or Iowa, N wee 
Dubuque Co., * 

Arthur O'Malley, being duly sworn, says he is defendant in 
the above case; that he has heard the foregoing petition read and 
knows its contents, and that the matters and things therein stated 


are true, as he verily believes. 
ARTHUR O’MALEY. 


Signed & sworn to before me by Arthur O’Malley, the affiant, 
this 23 day of December, A. D. 1885. Witness my hand & nota- 


rial seal. 
DLsxAL.] H. B. FOUKE, 
Notary Public. 


20 (Endorsed:) J. P. Farley vs. Arthur O’Malley. Amended 
petition for removal. led 23 December, 1885. Alfred 
Hobbs, dep. clerk. 


Motion to Remand. 


In Circuit Court of the United States, Northern District of Iowa, 
Eastern Division. 


J. P. Fax vs. ARTHUR O’MALLEY. 


And now comes plaintiff and moves the court to remand said 
cause to the district court of the State of Iowa, in and for Dubuque 
county, for the following reasons: 

Ist. Because the petition for removal fails to state facts showing 
that defendant was entitled to remove said action from the State 
court under the provisions of Sec. 641 of the Revised Statutes of thie 
United States. | 

2nd. Because said petition fails to state facts sufficient to give this 
court jurisdiction of said action. : ; 

8rd. Because said petition fails to state facts 88 thut deſend - 
ant is denied or cannot enforce in the judicial tribunals of the 
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State of Iowa and rights secured to him by any law providing for 
the equal civil rights of citizens of the United States, or of all 
21 persolis within the jurisdiction of the United States, within 
the provisions and purview of section 641 of the Revised Stat- 
utes of the United States. And 
4th. Because said action was improperly removed from said State 
court, as the same involves no dispute or controversy within the 
jurisdiction of this court. 
S. P. ADAMS, 


JED. LAKE, 
Attorneys for Plaintiff. 
Endorsed : J. P. Farley vs. Arthur O'Malley. Motion to remand. 


Filed Nove'r 17, 1885. A. Hobbs, deputy clerk. 
22 J. P. FARLEY vs. ARTHUR O’MALLEY. 


To the honorable the Supreme Court of the United States. 


The appeal of Arthur O'Malley, the above-named defendant and 
appellant, respectfully shows— 
hat upon the 4th day of September, A. D. 1884, the above-named 
complainant filed his petition in equity in the district court of Du- 
buque county, Iowa, against the defendant and appellant for the 
purpose of enjoining him in his business, &c., and to compel him to 
desist in its prosecution. 

That afterwards this defendant and appellant filed his petition to 
remove said cause into the next term of the circuit court of the 
United States for the northern district of Iowa, in which district said 
county of Dubuque was situate, which petition was allowed by said 
State court and said cause removed. 

That afterwards, in said United States circuit court, a motion was 
made by said complainant to remand said cause for the reasons 
stated in said motion. 

That afterwards defendant and appellant, by leave of court, filed 

his amended petition for removal. 

23 That said motion to remand wasafterwards submitted, and on 
the Ist day of February, A. D. 1886, a final decree was made and 
pronounced in said cause, wherein it was in substance adjudged and de- 
creed that the United States circuit court had na jurisdiction to 
hear and determine said cause, and that said cause should be re- 
manded, to which decree said defendant and appellant then and there 

— excepted and prayed an appeal to this — 
herefore the appellant appeals from the whole of said decree of 
said circuit court of the United States, and respectfully prays that 
the decree of said circuit court and the said bill of complaint or 
tition and amendment, pleadings, petition, and amendment, plead- 
ings, petition, and amended petition for removal, and proceedings in 
said cause may be sent to the Supreme Court without delay, and that 
the said Supreme Court will proceed to hear the said cause anew, and 
that the said decree of the said circuit court and every part thereof 
may be reversed, and a decree made declaring that said circuit court 
of the United States has jurisdiction to hear and determine said 


ARTHUR O'MALLEY VS. J. P. FARLEY. 13 


cause or such other decree as to the Supreme Court shall seem 


just. 
FOUKE & LYON. 
mae 1 9 me 
icitors for ppellant. 
H. B. FOUKE, 
Of Counsel. 


Endorsed: J. P. Farley vs. A. O’Malley. Petition for appeal to 
Supreme Court. Filed Ist day of February, 1886. Alfred. Hobbe, 
deputy clerk. ; 


25 U.S. Circuit Court, Northern District of Iowa, Eastern Di- 
vision. November Term, 1885. Equity. 


Wednesday, 23 day of December, A. D. 1885. Thirty-first day. 


J. P. Far Ley 
v8. ia 122. 
ArTHUR O’MALLEY. 


The above-entitled action coming on to be heard upon the motion 
to remand, heretofore filed, S. P. Adams, . — Jed. Lake, Esq., ap- 
pearing for complainants, and Fouke and Lyon and McCeney and 
O’Donnell for defendants, and the same having been argued by 
counsel, were subinitted to the court. 


Monday, Ist day of February, A. D. 1886. Thirty-sixth day. 


J. P. FaxLxr 


us. No. 122. Equity. 
ARTHUR O’MALLEY. ! 


This cause this day coming on to be heard, upon the mo- 
tion of complainant to remand the same to the State court, the 
complainant having, by leave of court heretofore made, filed 
26 his amendment to his bill of — and the deſendant, 
by leave of court heretofore given, having filed his amended 
tition for removal of said cause into this court, and the court 
uving read as well the amended —— of plaintiff and the 
amended petition for removal of defendant, and having consid 
the same, and —— heard the said parties by their —— 
counsel, and being fully advised grants said motion to remand made 
by said plaintiff upon the ground that there is no Federal question 
involved in said cause. It is therefore ordered, adjudged, and decreed 
that said cause be remanded to the district court in and for — 
county, Iowa, from which it came, and that plaintiff recover his 
costs in this court * defendant; to all of which the defend- 
ant, by his counsel, then and there excepted. 
And thereupon the defendant, in open court, file- their petition 
for appeal to the Supreme Court of the United States from said 
decree and presents for approval his supercedeas bond. 
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The cou ument by counsel for the respective parties, 
being fally advised, allows said ap to the Supreme Court and 


approves said — bond, which is done accordingly. 


27 Unitep Srarss OF 1 * 5 
Northern District of Iowa, 


I, A. J. Van Duzee, clerk of the United States circuit court for 
the northern district of Iowa, do hereby certify that the foregoi ng 
and annexed is a full, true, complete, and compared transcript o 
the records, 1 and papers therein set forth in the cause 
wherein J. P. Farley gs plaintiff and Arthur O’Malley defend- 
ant, as fully as the same of record and on file in my office. 

In testimony whereof I rave hereunto set my hand and caused 
the seal of said court to be affixed, at Dubuque, in said district, this 
12th day of February, A. D. 1886. 

[Geal Circuit Court U. S., Northern District of Iowa. Dubuque. ] 
A. J. VAN DUZEE, 


Clerk U. & Oir. Court, Northern District of Iowa, 
By ALFRED HOBBS, — 


Fiees on transcript, $7.85, paid by appellant. 


Ry pee veg :] Su ge Court U.S. Arthur O’Malley, appellant, vs. 
Farley, canal ee. Complete transcript. 


Endorsed on cover: N. Iowa C. C. U. S. No. 1288. Arthur 
O'Malley, appellant, vs. J. P. Farley. Filed March 11, 1886. 
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The court, after argument by counsel for the respective parties, 
being fully advised, allows said appeal to the Supreme Court and 
approves said supersedeas bond, which is done accordingly. 


27 Uxrrzn States or America, |, 
Northern District of Iowa, age 


I, A. J. Van Duzee, clerk of the United States circuit court for 
the northern district of lowa, do hereby certify that the foregoing 
and annexed is a full, true, complete, and compared transcript of 
the records, pleadings, and papers therein set forth in the cause 
wherein J. I'. Farley was plaintiff and Arthur O'Malley defend- 
unt, as fully as the same appears of record and on file in my ollice. 

In testimony whereof I have hereunto set my hand and caused 
the seal of said court to be atlixed, at Dubuque, in said district, this 
12th day of February, A. D. 1886. 

[Seal Circuit Court U. S., Northern District of Lowa. Dubuque. ] 

A. J. VAN DUZEE, 
Clerk U.S. Cir. Court, Northern District of Iowa, 
By ALFRED HOBBS, Deputy. 


Fees on transcript, 87.85, paid by appellant. 


[Endorsed :] Supreme Court U. S. Arthur O'Malley, appellant, vs. 
J. P. Farley, appellee. Complete transcript. 


Endorsed on cover: N. Iowa C. C. U. 8. No. 1288. Arthur 
O'Malley, appellant, vs. J. P. Farley. Filed March 11, 1886. 
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No. 1288. 


IN SUPREME COURT OF THE UNITED 
STATES. 


OCTOBER TERM, 88s. 


ARTHUR O’MALLEY, Appellant, 
eae 


J. P. FARLEY, Appellee. 


Appeal from the Circuit Court of the United States for the Nertbern District of lowa 
Eestern Divisien. 


S. P. ADAMS, JED LAKE and M. H. BEACH, 
Solicitors for Complainant. 


raver & LYON and McCENEY & O'DONNELL, 
Solicitors for Appellants. 


Motion to lin the Appeal, and to A the b of the 
Circuit Court remaading said couse, 
MOTIONS. 


Now comes the complainant and moves the cuurt: 

ist. To dismiss said appeal for fhe reason thtt the record fails 
to show that any federal question is involved, or that the Circuit 
Court had jurisdiction; and 

2d. To affirm the order and decree of said Circuit Court, re- 
manding said cause to the State Court for the reason that the 
record fails to show that any federal question is involved in said 
cause, and further, that it is manifest from the record that said 
appeal was taken for delay only, even in case it be held that this 


court has jurisdiction, as will appear from the brief statement 
herewith submitted. 
S. P. ADAMS, JED LAKE and M. H. BEACH, 
Solicitors for Complainant. 


BRIEF STATEMENT OF FACTS. 


On the 4th day of September, 1884, complainant, a citizen of 
Iowa, filed in the District Court of the State of Iowa in and for 
Dubuque County, his complaint in <eqnity; alleging that the 
defendant, who was and is a citizen of Iowa, at his place. ot 
business in the city of Dubuque, Iowa, has established a saloon 
for the keeping and sale of intoxicating liquors, to uit, whisky. 
wine, gin and beer, and is keeping said liquors in said saloon, 
with the intent to sell the sume therein, to be drank as a bever- 


age. contrary.to: the -paovisions:tof: Section £542 ‘of the Co de of 


Iowa, as amended and substituted by“ the act of the 20th Gen- 


eral Assembly of the State of Iowa, approved_April, 3d, 1884. - 


— 
* 


And further, that in the month of August, 1884, said defendant, 


in his:said-saloon, sold to divers and sundry persons, intoxicating 


liquors, to be drank: as adbeverage, contrary to the provisions of 


section. 2540 of .the.Code:of Iowa, as amended by the said 20th 
General Assembly. 


And further that aid defendant ut said saloon, has, since 
the 15th day of July,:2884; Sudan enntinurs from day to 
day to sell intoxicating liquere;ta wit, Whisky, wine, gin and 
beer, to be drank as a beverage, contrary to law. 


Complainant therefore prays that said.saloon:-may · he adjudg- | 


ed and. decreed. tobe a nuisance, and. that abe same:he-ahated, 


and said defendant be enjoined by preliminary injunction from 
further keeping or maintaining said saloon for the illegal sale of 


>] 


intoxicating liquors, and also from keeping said. liquors win 


intent to sell the same therein contrary to law, and. also from sel- 
ing the same in said saloon, contrary to law, and that upon final 


hearingsaid injunction be made perpetual. 


3 


This-action is brought under the provisions of: section 1543 of 
the Code ai Iowa, as.ameoded ‘by: said: 20th Generab Assembly, 
which enacts, that in cases of the violation of section, 1540 or 
section 1542 of said. Code, prohibiting the selling or keeping for 
sale intoxicating liquors. contrary to law, the building in which 
such unlawful selling, or keeping with intent to sell, is carried 
on, is a nuisance; and further provides that any eitiaen of the 
county in which such ‘nuisance exists. or is kept or maintained, 
may maintain an action in equity to abate and perpetually enjoin 


the same. 


On the arst day of September, 1888, defendant filed in the 
state court his petition for removal to the Circuit Court of the 
United States, upon the ground that the statutes aforesaid were 
in violation ot the “ Civil Rights” law and the Constitutida of 
the United States; especially the 14th amendment thereof; which 
petition was allowed. 


In the Circuit Court defendant amended his petition for re- 
moval, and averred therein: 


Ist, That he is, and for two years has been a citizen of lowa. 


2d, That during that time he has been engaged in selling ale, 
wine and beer by virtue of the laws of Iowa, and that prior to 
July 4th, 1884, had been to great expense in. fitting up and 
adapting his place of business for that purpose, which is the 
keeping of a saloon, charged in plaintiff’s petition. 


„zd, That he has invested in said businesas,. and had / on July 
4th, 1884, a large sum of money expended in putting his said 
place of business in condition, to wit, more than one thousand 
dollars, exclusive of costs, which property will be rendered 
worthless to him, if plaintifi succeeds in this action. 


4th, That there has been: no trial or ‘final: hearing of ‘this 


4 


sth, That plaintiff has filed his motion for a temporary injunc- 
tion to restrain defendant from prosecuting his said business. 


6th, That the za th General Assembly of lowa passed an act 
which went into effect July 4th, 1884, which renders highly 
penal the prosecution by defendant of his said business. 


7th, That under said act defendant can be deprived of his 
property and subjected to heavy penalties far being engaged in 
said business, without the right of a jury trial. 


8th, That the Supreme Court of the State of Iowa, in the 
case of Littleton vs. Fritz, has adjudged said act to be in full 
force. 


gth, That this action is prosecuted under said act. 


10th, That said act discriminates against saloon keepers in 
this, that they are denied the same mode of trial provided for 
other persons who are maintaining other kinds of nuisance. 


r1th, That under section 1526 of the Code of Iowa, defend- 
ant is denied the right to obtain a permit to sell liquors, on ac- 
count of his occupation. i 


12th, That said laws and said decision are in derogation of 
the rights of said defendant under the constitution of the United 
States, especially the 14th amendment thereof, : ind is thereby 
denied the equal protection of the laws. 


13th, That by said laws and decisions he 1s denied in these 
proceedings, and cannot enforce in the state court, the equal 
protection of the laws of Iowa. 


14th, That said laws of Iowa are null and void, as being 
contrary to the said 14th amendment. 


Complainant moved to remand on the ground that the record 
failed to state facts showing that defendant was entitled to re- 
move the action under Sec. 641, of the revised statutes, and al- 


— 2— . 


— — 


3 


so failed to state facts sufficient to give the court jurisdiction: 
under the Civil Rights’ Law; and further that the record dis: 
closed no facts involving a federal question. 
The court remanded the cause to state court, upon the ground 
that the record presented no federal question. 
From that order this appeal is prosecuted . 


ARGUMENT 


No difference of citizenship existing, the only question 
raised by this record is, whether the law of Iowa prohibiting 
the selling and keeping for sale intoxicating liquors contrary to 
law, so far as the same is sought to be enforced by this pro- 
ceeding, which declares the building and place where sucii illeg- 
al selling or keeping for sale, are carried on, to be a nuisance, 
and authorizes any citizen of the county in which such nuisance 
exists, to maintain an action in equity without a jury trial, to en- 
join and abate the same, is in violation of the Civil Rights’ law, 
or is repugnant to any clause of the constitution of the United 
States. 


It will be noticed that no property is proposed to be taken, or 
destroyed, or can be taken, or destroyed in this proceeding. 
No penalty is inflicted, none is proposed to be, or can be inflict- 
ed upon defendant for any act herein charged. The sole purpose 
and effect of this action, if successfully prosecuted, being to re- 
strain and enjoin defendant from further maintaining the nui- 


sance complained of. 
The right of a state to absolutely prohibit the manufacture 


and sale of intoxicating liquors under and by virtue of its po-ee 


len power, has never been questioned by the Supreme Court 
of any state. And this court by an unbroken line of decisions 
for nearly forty years, both before and since the 14th Amend- 
ment, commencing with the License Cases in 1847, and coming 
down to Foster vs. Kansas 112 U. S., 205, has constantly main- 
tained the same doctrine. This power so comprehensive and 
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absolute, from necessity, curries with it everything which is mere- 
ly incidental to its existence; and we most confidently assert that 
the means provided for enforcing the pruhtbition of the statute 
in question, do not invade any right protected hy any federal 
law, or by any clause of the federal constitution. 


Every question properly raised by defendant in his petitions 
for removal, has been repeatedly decided by this court adversely 
to his claim. And taking it for granted. that when a proposi- 
tion has been decided by this court, it can no longer be said that 
jn it, there still remains a federal question, we say that the cir- 
cuit court did not err in holding that no federal question was in- 
volved in this case; and further that said appeal was manifestly 
taken simply for delay. 

S. P. ADAMS, JED LAKE, ann M. H. BEACH, 
Solicitors for Complainant. 
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THE N. v., LAKE ERIE, 4 WEST'N R. R. CO. vs. T. NICKALS ET AL. 1 


1 To the judges of the circuit court of the United States for the 
southern district of New York: 


Tom Nickals and Sydney Claris, copartners in business, trad in 
at the city of London, England, under the firm name and style o 
Tom Nickals & Co., and subjects of the Kingdom of Great Britain 
and residents of England, bring this their bill against The New York, 
Lake Erie and Western Railroad Company, a corporation created, 
organized, and existing under and by virtue of the laws of the State 
of New York; Theron R. Butler, Charles Dana, Thomas Dickson, 
Harrison Durkee, R. Suydam Grant, Solomon S. Guthrie, Hugh J. 
Jewett, John Taylor Johnston, Edwin D. Morgan, Homer Ramsedell, 
and William L. Strong, citizens of said State of New York ; Cortlandt 
Parker, a citizen of the State of New Jersey, and J. Lowber Welsh, 
a citizen of the State of Pennsylvania. 

And thereupon your orators complain and say: That they are 
the owners and 2 of shares of the preferred capital stock of 
said company to the amounts following, to wit: Three thousand 
three hundred and forty of the kind known as the voting shares, 
and of three thousand three hundred and torty of the kind known 
as the non-voting shures, and being stock of the kinds mentioned in 
the articles of association of said company hereinafter referred to, 
and they bring this their bill on behalf of themselves and of all 
other persons and parties, holders and owners of shares of said pre- 
ferred stock, who may come in and contribute :o the expense hereof. 

And your orators further state that the suid defendant, The New 
York, Lake Erie and Western Railroad Company, is a corporation 
organized under and pursuant to a certain statute of the State of 

New York entitled “An act to faciliate the reorganization of 
2 railroads sold under mortgage, and providing for the forma- 

tion of new companies in such cases,” passed May 11, 1874, 
and the act amending the same, passed June 2, 1876, and that in 
and by the articles of association of said company it was, among 
other things, provided that there should be 85,369 shares of pre- 
ferred stock of said company of the nominal value of $100 each, 
entitling the holder thereof to non-cumulative dividends at the rate 
of six per cent. per annum in preference to the payment of any divi- 
dend on common stock ; also, that in accordance with a certain plan 
and agreement, therein mentioned, the power of voting, in respect 
of one-half of the said preferred stock to be issued by said company, 
should be lodged with certain voting trustees for that purpose in 
said articles named, and that the voting trust so created should con- 
tinue until the full dividend shall have been paid on the said pre- 
ferred stock for three consecutive years, and that the persons entitled 
to the stock, subject to such trust, should receive, as evidence of their 
equitable ownership thereof and of the right to receive any dividends 
declared thereon, certificates in the ordinary form of share or stock 
certificates, or as near as might be thereto, and transferable in the 
manner usual for such certificates, but each bearing an endorsement 
stating that such certificate did not give the holder a right to vote 
in respect to the shares represented by it, and that the same should 
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be subject to the voting trust aforesaid, and that in and by said plan 
and agreement, which was incorporated in and made part of said 
articles, it was further provided that said preferred stock should en- 
title the holders thereof to non-cumulative dividends at the rate of 
six per cent. per annum in preference to the payment of any divi- 
dend on the common stock, but dependent on the profits of each 
particular year as declared by the board of directors,” as by the said 
lan and articles, whereof a copy is hereto annexed and made a part 
ereof, reference being thereunto had, will more fully appear. 

And your orators further state that during the year ending 30th 
Septomber, 1880, the said company used and operated the railroad 
and property in said articles meutioned, and during said ycar the 
gross earnings thereof amounted to $18,693,108.86, and the operating 
expenses to $11,643,925.35, leaving a balance of net earnings of 
$7,049,183.51; and that the earnings from other sources than trans- 

rtation amounted to $783,956.65, and the interest on the 
3 unded debt of said company, rentals of its leased lines and 
other charges amounted to $6,042,519.45. leaving a net profit 
from the operations of the year of $1,790,620.71, all of which things 
appear by the official report of the board of directors of said com- 
pany to its stockholders for said year. That, as appears in and by 
said report, the said sum of $1,790,620.71, being the net profits of 
the operations of suid year, wasapplied to the building of double 
track, erection of buildings, providing additional equipment, acquir- 
ing and constructing docks at Buffalo and Jersey City, and to the 
addition of other improvements to the said road and property. 

And your orators further state that, in and by said report, the 
amount of said preferred stock issued is stated in one instance at 
$8,156,725, and in another instance as $7,367,700—and your orators 
do not know which of these two figures is correct—and that pay- 
ment of a 6 per cent. dividend upon the greater amount would re- 
quire $489,403.50, a sum much less than the said net profits of said 
year. That said company and its directors have been requested to 
pay a dividend upon said preferred stock out of the said net profits, 

ut have neglected and refused to do so. 

And your orators further state that, in and by their said report, 
the board of directors of said company have declared that there were 
profits arising. from the use and operation of the property of said 
company during the year ending 30th September, 1880, out of which 
the dividend agreed to be paid upon said preferred stock could and 
should have been paid, but that, notwithstanding the aforesaid pro- 
vision respecting said preferred stock, the board of directors of said 
company have appropriated the same to the purposes by them in 
their report stated, contrary to the intention of, the parties entering 
into said plan and agreement as expressed in said articles of asso- 
ciation, and the stipulated rights of the holders of said preferred 
stock as to the dividends to be paid thereon and the termination 
of said voting trust and other rights, as defined in said plan and 
agreement. 

And your orators further state that the said defendants, Butler, 
Dana, Dickson, Durkee, Grant, Guthrie, Jewett, Johnston, Morgan, 
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Ramsdell, Strong, Parker, and Welsh, together with Henry G. Steb- 
bins, since deceased, James J. Goodwin, John Frederick Pier- 
4 son, and James R. Keene, constituted the said beard of di- 
rectors at the time of making said report, and that the 
defendants so named now are directors of said company, but that 
said Goodwin, Pierson, and Keene are no longer such directors. 

Wherefore your orotors pray that it may be adjudged and declared 
by this honorable court that the holders of said preferred stock are 
entitled to dividends at the rate of six per cent. per annum in every 
year that the net profits of the year, as declared by the board of di- 
rectors of said company, are sufficient to pay the same, or so far 
as the said net profits, as so declared, will suffice therefor, and 
that the net profits of said year ending 30th September, 1880, may 
be ascertained, and the dividends due to the holders of said pre- 
ferred stock in respect thereof directed to be paid; and that your ora- 
tors may have such other or further relief as may be meet. 

To the end, therefore, that the said defendants may, if they can, 
show cause why your orators should not have the relief hereb 

rayed,and may, upon their respective corporal oaths, and accord- 
ing to the best and utmost of their knowledge, information, and be- 
lief, full, true, direct, and perfect answer make to the interrogatories 
hereinafter numbered and set forth—that is to say : 

1. Whether the said corporation, The New York, Lake Erie and 
Western Railroad Company was organized by means of articles of 
association filed and recorded in pursuance of the statutes of the 
statutes of the State of New York hereinabove mentioned? 

2. Whether said articles of association were adopted in pursuance 
of a plan and agreement for reorganization, and whether said plan 
and agreement was incorporated in and made part of said articles 
of association? : 

3. Whether said articles of association and plan and agreement con- 
tained the provisions expressed in the copy thereof to this bill an- 


. nexed ? 


4. Whether any of the preferred stock contemplated in said ar- 
ticles of association and plan and a was issued, and, if so, 
how much of it had been issued at the close of the year ending 30th 

September, 1880 ? 
5 . Whether there were profits of the use and operation of 
the railroad and other property of said company for the 
year ending 30th September, 1880, and what was the amount of such 
rofits ? 
J 6. Whether, at the close of the year ending 30th September, 1880, 
the board of directors of said company declared that there were 
profits from tlie operation of the year of 81, 790,620.71 or any other 
sum? 

May it please your honors to grant unto your orators the writ of 
subpeena, to be directed to the said New York, Lake Erie and West- 
ern Railroad Company and the said Theron R. Butler, Charles Dana, 
Thomas Dickson, Harrison Durkee, R. Suydam Grant, Solomon 8. 
Guthrie, Hugh J. Jewett, John Taylor Johnston, Homer Ramsdell, 
William L. Strong, Cortlandt Parker, and J. Lowber Welsh, the de- 
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fendants herein, commanding them, and each of them, by a certain 
day and under a certain penalty, therein to be inserted, to be and 
appear before the judges of this honorable court, then and there to 
answer the premises, and further to stand and abide such order and 
decree therein as shall be agreeable to equity and good conscience. 
And your orators will ever pray, &c. 
TRACY, OLMSTEAD & TRACY, 
Solicitors for Plaintiffs, 50 Wall street, New York. 
CHARLES TRACY, of Counsel. 


Nore.—aAll the defen lants, except the corporation specifically 
named, are required to answer the interrogatories numbered respec- 
tively, 1, 2, 3, 4, 5, and 6. : 


6 Certificate of Incorporation of the New York, Lake Erie and 
Western Railroad Company. 


Whereas the Erie Railway Company was organized under certain 
acts of the Legislature of the State of New ＋ 17 1 respect- 
ivery — 4th day of April, A. D. 1860, and the day of April, 

D. 1661; | 

And whereas, in certain judicial proceedings in the supreme 
court of the State of New York, being a suit in equity for the fore- 
closure of a mortgage, in which the Farmers’ Loan and Trust Com- 
pany were plaintiffs and the said Erie Railway Company and others 
were defendants, a judgment and decree of foreclosure and sale of 
the franchises and property of said Erie Railway Company was 
rendered and entered on the 7th day of November, A. D. 1877; 

And whereas, at a sale made on the 24th day of April, 1878, by 
virtue of and pursuant to said judgment and.decree, the following- 
described property, namely, all and singular the railways of the said 
company from and including Piermont, on the Hudson river, to and 
including the terminus of the said railway on Lake Erie and the 
railway known as the Newburgh Branch, from Newburgh to the 
main line, and also all that part of the railway designated as the 
Buffalo Branch of the Erie railway, extending from Hornellsville 
to Attica, in the State of New York, and also all other railways be- 
nares to the company in the States of New York, Pennsylvania, . 
an New Jersey, or any of them, together with all the lands, tracks, 
lines, rails, bridges, ways, buildings, piers, wharves, structures, erec- 
tions, fences, walls, fixtures, franchises, privileges, and rights of the 
said company, and also all the locomotives, engines, tenders, cars, 
carriages, tools, machinery, manufactured or unmanufactured ma- 
terials, coal, wood, and supplies of every kind belonging or apper- 
taining to the said company, and all tolls, incomes, issues, and prof. 
lis arising out of said property, and all rights to receive or recover 
the same; also all the estate, right, title, and interest, terms and 
remainder of terms, franchises, privileges, and rights of action, of 
whatsoever name or nature, in law or in equity, conveyed or as- 
signed unto the New York and Erie Railroad Company, or unto 
the Erie Railway Company by the Union Railroad Company, by 
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the Buffalo, New York and Erie Railway Company, by the 
7 Buffalo, Bradford and Pittsburg Railroad Company, by the 
Rochester and Genesee Valley Railroad Company, and by the 
Long Dock Company; also all and singular the choses in action, 
stocks, bonds, book accounts, bills receivable, and other evidences of 
indebtedness, leasehold, estates, contracts, and other property in the 
said judgment mentioned, except, however, as follows: (1.) A lease 
of the Atlantic and Great Western Railroad Company to the Erie 
Railway Company, bearing date July 6, 1874. (2.) A contract be- 
tween the Atlantic and Great Western Railroad Company of the 
first part and the Erie Railway Company and others of the second 
part bearing date May 6, 1874. (3.) Another contract of same date 
tween the Atlantic and Great Western Railroad Company of the 
first part and the Erie Railway Company of the second part. (4.) 
A memorandum of agreement or lease, dated November 8, 1871, 
tween the Erie railway of the first part and Lauren C. Woodruff 
(lessee of the Erie and Genesee Valley Railroad Company) of the . 
second part; to which said judgment and the inventory therein re- 
ferred to reference is had for a more particular description of such 
property, [which] was purchased by David A. Wells, Edwin D. Morgan, 
and John L. Welsh, the purchasing committee of trustees, under an 
express trust created and controlled by a — and agreement entered 
into on the 14th day of December, 1877, by and between themselves 
and certain stockholders and creditors of said Erie Railway Com- 


ny; 
And whereas the said purchasers have associated with themselves 
the following persons: 

R. Suydam Grant, 

Solomon S. Guthrie, 

Hugh J. Jewett, 

John Taylor Johnston, 

Charles Dana, 

Cortlandt Parker, 

Homer Ramsdell, 

Samuel Sloan, 

Henry G. Stebbins, 

George F. Talman, 

Theron R. Butler, 

J. Fred. Pierson, 

Jas. J. Goodwin, 

Wm. Walter Phelps, 


8 And the said associates desire to become a body politic and 
corporate, and as such to take, hold, and possess the title and 
property included in said sale: f 
Now, therefore, in conformity with the provisions of an act of the 
Legislature of the State of New York, entitled “An act to facilitate 
the reorganization of railroads sold under mortgage, and providing 
for the formation of new companies in such cases,” passed May 11th, 
1874, and the act amending the same, passed June 2d, 1876— 
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We, the undersigned, purchasers, as aforesaid, and our associates, 
do hereby certify : : | 

First. The name of the corporation hereby organized, pursuant 
to said acts, shall be The New York, Lake Erie and Western Rail- 
road Company. 

Second. The maximum amount of the capital stock of the cor- 
poration shall be eighty-six million five hundred and thirty-six 
thousand nine hundred dollars ($86,536,900), to be divided into 
85,369 shares of preferred stock, of the nominal value of one hun- 
dred dollars each, entitling the holder to non-cumulative dividends 
at the rate of six per cent. per annum in preference to the payment 
of any dividend on common stock, and 780,000 shares of common 
stock, of the nominal amount of one hundred dollars each. 

Third. The number of directors of the said corporation shall be 
seventeen. 

Fourth. The names and residences of the persons selected to act 
as directors for the first year after its organization are as follows: 

R. Suydam Grant, New York city. 

Solomon S. Guthrie, Buffalo, N. V. 

Theron R. Butler, New York city. 

Hugh J. Jewett, New York city. 

John Taylor Johnston, New York city. 

Edwin D. Morgan, New York city. 

David A. Wells, Conn. 

Cortlandt Parker, Newark, N. Jersey. 
9 Homer Ramsdell, Newburg, N. Y. 

Charles Dana, New York city. 

Samuel Sloan, New York city. 

Henry G. Stebbins, New York city. 

Geo. F. Talman, New York city. 

J. Lowber Welsh, Philadelphia, Penn. 

J. Fred. Pierson, New York city. 

Jas. J. Goodwin, New York city. 

Wm. Walter Phelps, New Jersey. 


Fifth. In accordance with the provisions of a certain plan and 
agreement, which is hereinafter inserted, and is hereby made a part 
of this certificate, the power of voting in respect of one-half of the 
preferred stock and one-half of the common stock to be issued by 
this corporation shall be lodged with voting trustees, of whom Sir 
Edward William Watkin, Thomas Wilde Powell, Esq., and John 
Westlake, Esq., shall be the first. From time to time the voting 
trustees for the time being may fill any vacancy occurring in their 
body, and may add to their number, and may exercise their power 
of voting by a proxy, appointed under the hands of a majority of 
them for the time being. This trust shall continue until the full 
dividend shall have been paid on the preferred stock for three con- 
secutive years. The said half of the common and preferred stock 
respectively shall be actually vested in and held by said trustees. 
The persons entitled to the stock subject to such trust shall receive, 
as evidence of their equitable ownership thereof, and of the right to 
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receive any dividends declared tliereon, certificates in the ordinary 
form of share or stock certificates, or as neur as may be thereto, and 
transferable in the manner usual for such certificates, but each bear- 
ing an endorsement, stating that such certificate does not give the 
holder a right to vote in respect of the shares represented by it, and 
that the same is subject to the voting trust aforesaid. : 

Sixth. Holders of the bonds of the Erie Railway Company (the 
company foreclosed), and also holders of the bonds of the corpora- 
tion hereby organized, shall have the right of voting at all elections 
for directors of the company, and at all general meetings of its 

stockholders, and shall be entitled to one vote for each one 
10 hundred dollars in nominal value of the bonds held by them 

respectively at a date thirty days previous to such election or 
general meeting. 

Seventh. The plan and agreement hereinbeſore referred to, and 
made in anticipation of the readjustment of the respective interests 
of the mortgage creditors and stockholders of the Erie Railway 
Company in its property and franchises, is in the words and figures 
following: 

Erie Railway Company. 


Plan and agreement for the foreclosure of a mortgage of the Erie 
Railway Company, known as the second consolidated mortgage, 
executed and delivered to the Farmers’ Loan and Trust Com- 
pany, February 4, 1874, and for the creation of a new corporation to 
succeed to all the franchises, rights, and privileges of the said Erie 
Company, and to take, hold, and possess the mortgaged premises 
after the foreclosure sales thereof; which plan and agreement is 
made under and in pursuance of the laws of the State of New 
York, and particularly an act entitled “An act to facilitate the re- 
organization of railroads,” passed May 11, 1874, and the act 
amending the same, passed June 2, 1876: 

Whereas, on the Ist day of September, 1870, the said Erie Rail- 
way Company executed and delivered to the Furmers’ Loan and 
Trust Company of the city of New York a deed of trust or mortgage 
of its line of railway, property, rights, privileges, and franchises, to 
secure the payment of certain bonds known as first consolidated 
mortgage — and sterling loan bonds; and whereas, on the 4th 
day of February, 1874, the said Erie Railway Company executed 
and delivered to the said Farmers’ Loan and Trust Company a cer- 
tain other deed of trust or mortgage of the same premises to secure 
the payment of certain other bonds of the said Erie Railway Com- 
pany therein mentioned, known as second consolidated mort- 
gage bonds and gold convertible bonds, all of which will fully 
and at large appear in and by the said deeds, reference thereto 
being had; and whereas there have been issued fifteen million 
dollars of the second consolidated mortgage and ten million dol- 
lars of the gold convertible bonds, making together twenty- 

five million dollars; and whereas, default having been 

11 made in the payment of interest, as well upon the bonds 

issued under , secured by the said first: mentioned mort- 
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gage, as upon the bonds issued under and secured by the said last- 
mentioned mortgage, the said Farmers’ Loan and Trust Company 
did, on or about the 15th day of June, 1875, commence an action in 
the supreme court of the State of New York for a foreclosure of 
each of the said mortgages, and did shortly thereafter commence 
ancillary actions for the foreclosure of the same mortgages in the 
respective States of New Jersey and Pennsylvania, in which States, 
respectively, certain parts of the mortgaged premises are situate, 
in all of which actions the Hon. Hugh J. Jewett was appointed re- 
ceiver of the mortgaged premises, and is now such receiver, and all 
of which actions are now pending and being prosecuted to finul de- 
crees of foreclosure and sale; and whereas the bonds secured by the 
first above-mentioned mortgage are outstanding, with interest there- 
on from the Ist of March, 1875, with the exception of the coupon 
falling due on the Ist day of September, 1876, belonging to such of 
the holders of the first consolidated mortgage bonds as have agreed 
to fund certain of their coupons as hereinafter mentioned; and 
whereas the bonds of the suid Erie Railway Company secured by 
the secondly above-mentioned mortgage are outstanding, with in- 
terest thereon, in the case of the second consolidated mortgage bonds, 
from the Ist day of December, 1874, and in that of the gold con- 
vertible bonds from the Ist day of April, 1875; and whereas, upon 
careful consideration of the premises, it appears to be necessary to 
the protection and preservation of the just rights of the parties in- 
terested in the mortgaged premises that they should co-operate for 
the protection and preservation of their respective interests and the 
readjustment thereof upon a just and equitable basis, having due 
regard to priority of lien and to the probable net earnings of the 
railroad property in question on the reorganization and improve- 
ment thereof as contemplated. | 

Therefore it is agreed by and between the undersigned, Oliver 
Gourlay Miller, Esq., Henry Rawson, Esq., John Kynaston Cross, 
Esq., M. P., John Westlake, Esq., Q. C., Peter McLagan, Esq., M. P., 
Benjamin Whitworth, Esq., M. P., Sir Edward William Watkin, M. 

P., and Thomas Wilde Powell, Esq. (holders of common stock 

12 of the Erie Railway Company, of preferred stock of the said 

company, of coupons of the said first consolidated mortgage 

and sterling loan bonds, and of bonds and coupons of both the second 

consolidated mortgage and gold convertible), parties of the first 

part, and Edwin D. Morgan, John Lowber Welsh, and David A. 

ells, purchasing trustees or committee, parties of the second part, 
as follows—that is to say: 

1. The parties of the first and second parts shall co-operate with 
the Farmers’ Loan and Trust Company in the prosecution of the 
several actions to final foreclosure and sale in the respective States 
under the said mortgage of the 4th day of February, 1874, and in 
all proceedings for that purpose. 

2. At such foreclosure sale or sales the parties of the second part 
shall purchase (provided that a sufficient number of bonds and 
coupons and such other means as may be necessary to make such 
purchase practicable shall have been placed at their disposition) all 
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and singular the property, rights, and franchises sold at each sale 
for the purposes of this agreement. The said parties may, in their 
discretion, with the consent of the parties of the first part, also 
acquire, by purchase or otherwise, any property of the Erie Rail- 
way Company not embraced in the mortgage foreclosed which they 
may deem to be useful to the new corporation. , 

3. The said parties of the second part shall pay for the property, 
rights, and franchises so purchased, with the bonds and coupons of 
the parties of the first part, as far as may be, and such bonds and 
coupons will be placed at their disposition for that purpose in man- 
ner hereinafter specified. 

4. For that part of the purchase money which may be payable in 
cash for the expenses provided for by paragraph 27 of this agreement, 
and ſor any sums necessary for the payment of any indebtedness of the 
receivership which it may be found. necessary to discharge before a 
surrender of possession to the purchasers can be ordered by the court, 
or for any other necessary payment, the parties of the second part may 
and shall, on the request of the parties of the first part, make pro- 

vision, by raising the required amounts and charging the 
13 same upon the company to be created as hereinafter men- 

tioned, and its property, as a charge thereon prior. to any 
mortgage to be executed for the security of the bonds to be given 
for the bonds and coupons secured by the mortgage foreclosed, but 
subject to all antecedent liens not affected by the foreclosure ; or the 
said parties of the first and second parts may use for such purpose 
any part of the funds contributed by holders of existing common 
and preferred stock; but if any such charge as authorized by this 
clause shall be created, provision shall be made, so far as practica- 
ble, for its being satisfied by the new company in such manner that 
— omg thereof shall ultimately fall on the holders of its mortgage 

nds. : 

5. The said parties of the second part, after they shall have pur- 
_ chased the said property, privileges, rights, and franchises, shall 
organize, under such name as they may select, a company or cor 
ration, in conformity with this plan and the laws of the State of New 
York, in such case made and provided, with an amount of stock 
not exceeding the present amount of the stock of the Erie Railway 
Company, and shall cause the corporation so created to succeed to 
the title and possession of all and singular the property, rights, 

rivileges, and franchises so purchased, subject to the obligations 
y this agreement created and imposed thereon or upon the said 
new corporation. 

6. The said parties of the second part shall have and all 
the power and authority in the premises that may lawfully be con- 
ferred under the laws aforesaid upon agents or trustees for the pur- 
poses herein contemplated; and they are hereby empowered, in 
carrying into effect such —— to do all and everything that 
such agents or trustees are authorized by law to do in the premises, 
and their acts shall be binding on the new corporation, and the said 
new corporation shall have discretionary power to compromise, 
adjust, — — at any time, in such way, and on such terms as 
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may appear to be judicious, claims of or againt the existing Erie 
Railway Company, in all cases in which it may appear to the said 
corporation to be expedient to make such compromise, adjustment, 
and settlement. 
14 7. The bonds and coupons of the parties of the first part 
shall be deposited in the city of New York, with or to the 
order of the parties of the second part, for the purpose of being 
used by them in carrying out this agreement. They shall be so 
deposited upon notice of their being required for the purposes of 
this agreement being given by the parties of the second part to the 
parties of the first part. 

8. There are six mortgages upon the premises, or some of them, 
including the mortgage of September 1, 1870, known as the first 
consolidated mortgage, subject to which six mortgages the foreclosure 
contemplated by this agreement will be had. As the bonds secured 
by. any of such six mortgages fall due, they may be extended with- 
out prejudice to the mortgage security, and new coupons issued. If 
that shall not be practicable or advisable, a new mortgage or new 
mortgages may be made of the same standing in point of lien, or as 
nearly so as lawfully may be, in order to raise money to pay such 
bonds as they fall due; and all other mortgages made in pursuance 
of this agreement shall be made subject to the right above reserved : 
Provided, always, that nothing in this agreement contained shall be 
construed to affect or impair the provisions of the first consolidated 
mortgage in regard to the bonds issued thereunder, and deposited 
with the Farmers’ Loan and Trust Company for the purpose of bein 
exchanged for prior lien bonds; but such provision shall be an 
remain operative, and in full force and effect, according to the true 
intent and meaning of the said mortgage. 

9. As the consideration for the property, rights, and franchises so 
to be purchased, possessed and enjoyed as aforesaid, the corporation 
to be created by the parties of the second part shall, in addition to 
assuming and satisfying such obligations as may lawfully be im 
57 the parties of the second part, in carrying the trusts and objects 
of this agreement into effect, and with all convenient speed, create 
and deliver the obligations and stock mentioned in paragraplis 10, 

11, 12, 13, 14, and 15 hereof. 
15 10. Funded coupon bonds, each for such amount as the 

parties of the first part may direct, to an amount in the 
aggregate equal to that of the coupons of the first consolidated 
mortgage bonds to be funded by the parties of the first part, namely, 
those due September 1, 1875; March 1, 1876; March 11877; Sep- 
tember 1, 1877; September 1, 1878; and September 1. 1879, together 
with interest on such coupons, at the rate of seven per cent. per 
annum, to the date of such funded coupon bonds, to be calculated 
on all the said coupons as from the Ist of September, 1877 (tliat 
being about the mean date), whatever their due date. These bonds 
shall be payable in London and New York, in gold, on the Ist day 
of September, 1920, and shall bear interest at the rate of seven per 
cent. per annum, payable in gold semi-annually in London and 
New York, to be represented by coupons attached to each bond; 
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and they shall be secured by a deposit with the Farmers’ Loan and 
Trust Company of the funded coupons uncancelled ; and the parties 
of the first part so funding coupons shall be entitled to receive 
therefor such funded coupon bonds. The so-called sterling loan 
bonds of the parties of the first part shall be regarded, for the pur- 
poses of this paragraph, as having been exchanged for first consoli- 
dated mortgage bonds on the Ist day of September, 1875, the cou- 
pon due on that day being funded at the rate of six per cent. per 
annum, as it in fact stood previous to such assumed exchange. 

11. Mortgage bonds, to be delivered to the parties of the first part, 
to an amount equal to the amount of the principal of the second 
consolidated and gold convertible bonds, secured by the said mort- 
gage of February 4, 1874, which may be held by the parties of the 
first part, or which (after having been held by them) may have been 
lost, stolen, or destroyed in transit from them to the parties of the 
second part, or otherwise. These bonds shall be for the sum of one 
thousand dollars gold, or two hundred pounds sterling each, or for 
such other amounts and denominations as the parties of the first 
part a direct, payable in gold coin in London and New York on 

the 1st day of December, 1969, with interest from the first day 

16 of December, 1879, at six per cent., payable semi-annuglly in 

gold in Londun and New York, to be represented by coupons 
attached to each bond. 

12. Funded coupon bonds, to be delivered to the parties of the 
first part (each for such amount as they may direct), equal in the 
aggregate to the amount of the interest coupons due on the bonds 
secured and held or lost, stolen or destroyed, as mentioned in the 
last preceding paragraph, up to and including the said Ist day of 
December, 1879, together with interest on such coupons, at the rate 
of seven per cent. per annum, to the date of the funded coupon 
bonds, to be calculated upon all the said coupons as from the Ist 
day of December, 1877 (that being about the mean date), whatever 
their due date; the said funded coupon bonds to bear interest at the 
rate of five per cent. per annum from the date of their issue to the 
Ist day of June, 1883, and thereafter at the rate of ve cent., but 
always payable semi-annually in London and New York in gold, 
and to be represented by coupons to be attached to each bond, and 
the 9 of such coupon bonds shall be payable on the Ist day 
of December, 1969, in London and New York in gold. 

13. Preferred stock, to an amount equal to the preferred stock of 
the Erie Railway Company now outstanding, to wit, eighty-five 
thousand three hundred and sixty-nine shares, of the nominal 

amount of one hundred dollars each, entitling the holders to non- 
cumulative dividends, at the rate of 6 per cent. per annum, in pref- 
erence to the payment of any dividend on the common stock, but 
dependent on the profits of each particular year as declared by the 
board of directors. 

14. Common stock, to an amount equal to the amount of the com- 
mon stock of the said company now outstanding, to wit, seven hun- 
dred and eighty thousand shares of the nominal amount of one 


hundred dollars each. 
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15. The new company, at the request of the parties of the first 
part, shall, at the time of the creation of the mortgage and funded 
coupon bonds mentioned in paragraphs 11 and 12, create a 

17 farther amount of the same bonds, respectively, not exceed- 
ing that which would correspond to so many of the twenty- 
five million dollars’ second consolidated and gold convertible bonds 
as are not referred to and — — in the said paragraphs and the 
coupons thereon, and shall dispose of the same, or the proceeds 
— as the parties of the first and second parts shall jointly 

irect. 

16. The bonds stipulated for in paragraphs 11, 12, and 15 shall 
be secured, pari passu, by a mortgage embracing all and — part 
of the property, rights, privileges, and franchises of the said new 
company, as well acquired as to be acquired; but subject to all prior 
* or liens. 

17. The last- mentioned mortgage, and the bonds secured by it, 
shall contain a provision that in case any failure to pay interest on 
such bonds shall result from the want of net earnings applicable to 
such payment, the right of action consequent on such failure, 
whether at law upon the bonds or in equity for a foreclosure, shall 
be suspended until on each of six successive due dates of coupons 
some interest secured by the said mortgage shall be in default and 
unpaid; also, that under no circumstances shall a decree for fore- 
closure of the said mortgage be made unless the court shall be 
satisfied that the holders of at least one-half of the bonds secured by 
the said mortgage concur in or approve of the application for such de- 
cree. The said mortgage shall further contain provisions that in 
case the net earnings of the company, applicable for the purpose, 
shall be at any time insufficient to pay interest on the bonds secured 
thereby in full, as it matures, but sufficient to pay a part thereof, 
such part shall be paid pro rata, in such manner as may appear to 
the company to be most convenient and desirable; also, that in the 
event of any default in the payment of interest in full, then and 
thereafter during the continuance of such default a full and just ac- 
count of the receipts, income, expenses, and net earnings of the com- 
‘pany shall be upen to the inspection of the trustee or trustees of the 
said mortgage at all reasonable times. 

18. Preferred stock of the old company, in respect of which three 
dollars gold for each share has been or may be paid, and common 

‘stock of the old company, in ‘respect of which six dol- 
18 lars gold per share has been or may be paid, may be ex- 

changed for the new stock, in paragraphs 13 and 14 mentioned, 
share per share, preferred for preferred, and common for common, 
without any liability to make any further payment in respect of 
such new stock: Provided, however, that such new stock, whether 
common or preferred, shall be issued and held in conformity with 
and subject to the trust for voting hereinafter mentioned. 

19. In addition to the new common and preferred stock, the par- 
ties of the first part shall also receive for the amount of such pay- 
ments, as mentioned in the last preceding paragraph, non-cumula- 
tive income bonds, without mortgage security, payable in gold, in 
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London and New York, on the Ist day of June, 1977, and bearin 
interest from December 1, 1879, also payable in gold, in London an 
New York, at the rute of six per cent. per annum, or at such lesser 
rate for any fiscal year as the net earnings of the company for that 
year, as declared by the board of directors, and applicable for the 
purpose, shall be sufficient to satisfy; these bonds to have yearly 
coupons attached. 

20. Preferred stock, in respect to which two dollars gold per share 
has been or may be paid, and common stock, in respect of which 
four dollars gold has been or may be paid, may be exchanged share 
for share, but in conformity with and subject to the said trust for 
voting, for new stock of like class, without any liability to make an 
further payment in respect of such new stock; but no income bonds 
or other obligation or security shall be issued or delivered in re- 
spect of such reduced payments. 

21. Payments in respect of old preferred or common stock, at the 
rates and on the terms hereinbefore specified, so far as not yet made, 
may be made to the Farmers’ Loan and Trust mpm. oe | of the city 
of New York, or to the parties of the first part, in London, by any 
holders of such stock, before the expiration of such time as may be law- 
fully limited by the parties either of the first or of the second. part, but 

with interest on the sums so to be paid in each case, calculated 

19 at the rate of seven per cent. per annum, from the first day of 

March, 1877, to the time of payment; and all payments made 

or to be made in respect of old, preferred, or common stock shall be 

deemed to be in consideration of the concessions and agreements 

made by the holders of the said first and second consolidated mort- 

gage and gold convertible bonds, the available funds resulting from 

such concessions being used for the improvement or increase of the 
property of the new company. 

The stock of the new company, both common and preferred, 

not, required for exchange as above provided, may, with the consent 


of the parties of the first part, but not otherwise, be issued and dis- 


posed of by the company for its own benefit, at such rates and upon 
such terms as to the said company may seem proper. All moneys 
which have been or may hereafter be paid in respect of stock as 
above set forth, and which shall not be required for the purpose of 
carrying into execution this plan and agreement, shall be expended 
for the benefit of the said new company, or in the improvement or 
increase of its property, under the direction of the parties of the first 
part, and any balance not so expended shall be paid over to the said 
new company. 

23. Vouchers exchangeable in suitable amounts for bonds to be 
issued under this agreement shall be given in all cases for fractions 
for which bonds cannot conveniently be given, and in all payments 
which, under this agreement, are to be made in New York and Lon- 
don in gold, 4s. sterling shall be taken us the equivalent of one 
dollar gold, except any payments under paragraphs 18, 20, and 21, 
— when made in sterling, shall be reckoned at 48. Id. per dollar 
824 The parties of the second part shall cause the bonds and shares 
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created and issued under this agreement to be transmitted to the 

parties of the first part, in London, in such manner as the last- 

mentioned parties may direct ; and upon the delivery of the same, 

pursuant to such direction, to the post-office, person, or corporation 
who may undertake the carriage thereof, the parties of the 

20 second part shall thereafter be freed and discharged of und 
from ail liability in respect of the same. 

25. The parties of the first and second parts, under advice of 
counsel, shall create a trust for placing in trustees, to be named b 
the parties of the first part, the power of voting in respect of one-half 
the common and preferred stock of the corporation to be created 
under this agreement and issued for the time being, the provisions 
of which trust shall be inserted in the certificate or articles of in- 
corporation of the company, and constitute part thereof. Such 
trust shall continue until the full dividend has been paid on the 
preferred stock for three consecutive years, and in order the more 
effectually to secure such voting power to the said voting trustees 
said half of the said common and preferred stock respectively shall 
be actually vested in and held by them. And they shall from time 
to time issue to the persons entitled to the stock subjected to such 
trusts certificates representing the stock to which such persons re- 
spectively may be so entitled, and such certificates may be in such 
form as to permit of the same, together with the equitable right to 
the shares represented thereby, being transferred by delivery of such 
certificates, or in such form as to permit of the same certificates and 
equitable right being transferred in the same way as ordinary shares 
in the company, or in any other forin which the voting trustees and 
the parties hereto of the first part may approve. And the voting 
trustees shall, so far as practicable, having rd to the form of cer- 
tificate issued, keep in London and New York a register of the 
transfers and holders of such certificates, and the expenses of con- 
ducting such voting trust, including the remuneration of the voting 
trustees, shall be borne and paid by the company. The certificate, 
or articles of incorporation, shall also contain proper provisions for 
voting on the part of the holders of bonds of the new corporation, 
and holders of the said first consolidated sterling loan and other 
mortgage bonds of the Erie Railway Company. 

26. The several persons, parties to this agreement, shall be liable 

only for gross negligence or wil-full default, and shall, under 
21 no circumstances, be liable, except each for his own personal 

acts. If a vacancy shall occur, for any cause whatever, in 
the body constituting the party of the first part, the persons remain- 
ing may fill the vacancy. If such vacancy shall occur in the body 
constituting the —— of the second part, the person or persons re- 
maining may fill the vacancy, with the concurrence of the parties 
of the first part, but shall not be obliged to do so while two remain 
to execute the trust. In both cases those who may be appointed 
successors, and shall accept the appointment, shall immediately and 
without further act succeed to all the rights and duties of the person 
or persons whom they succeed ; and the parties, either of the first 
or of the second part, may, in all cases, act by a majority of their 
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respective number, whether such parties be acting hereunder alone 
or in conjunction with the parties of the other part. And this agree- 
ment may be executed by a majority of the parties of the first part 
on behalf of themselves and the others of them. 

27. The expenses (including all proper compensation for services 
or otherwise) of or incident to the carrying out of this agreement. 
and the negotiations and arrangements preliminary thereto, shall 
be assessed and determined by the parties of the first part, whose 
decision thereon shall be final, except as to the remuneration to be 
paid to the parties of the second part, called the purchasing com- 
mittee, which shall be settled between themselves and the parties of 
the first part, and except also as to the remuneration to be paid to 
the committee who prepared the scheme of reconstruction on which 
this plan is found, and to the parties of the first part, called the re- 
construction trustees, which shall be fixed by a meeting in London 
of the holders of, or persons entitled to, the stock and bonds of the 
Erie Railway Company affected by this scheme, or the stock and 
bonds to be issued hereunder in lieu thereof respectively, to be 
convened and held as nearly as possible in the same manner as the 
meetings by which such committee and trustees were 8 
appointed, or by any committee or delegation appointed by sue 
meeting. “a 

28. Nothing herein contained shall be, or be construed to be, any 
limitation on the right or authority of the parties of the second 

part to discharge their duty as purchasing trustees or com- 
22 mittee, or as the persons organizing the new company in the 

manner and for the purposes contemplated by the acts here- 
inbefore referred to. 

Dated 14th day of December, 1877. 

E. W. WATKIN. 
BENJ’N WHITWORTH. 
JOHN WESTLAKE. 

O. G. MILLER. 

PETER McLAGAN. 
HENRY RAWSON. 

T. W. POWELL. 

JOHN K. CROSS. 
EDWIN D. MORGAN. 
JOHN LOWBER WELSH. 
DAVID A. WELLS. 


In witness whereof we, the undersigned, being the said purchas- 
ing trustee- and their associates, have hereunto severally subscribed 
our names and affixed our seals, at the city of New York, this 
twenty-sixth day of April, A. D. eighteen hundred and seventy- 


eight. | 
E. D. MORGAN. SEAL. 
INNO. LOWBER WELSH. SEAL. 
DAVID A. WELLS. SEAL. 
H. J. JEWETT SEAL. 


SOLOMON S. GUTHRIE. SEAL. 
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R. SUYDAM GRANT. SEAL. | 
GEO. F. TALMAN. SEAL. 
JOHN TAYLOR JOHNSTON. SEAL. 
CORTLANDT PARKER. SEAL. | 
T. R. BUTLER. SEAL. 
J. FRED. PIERSON. SEAL. 
HOMER RAMSDELL. SEAL. 
JAMES J. GOODWIN. SEAL: | 
WM. WALTER PHELPS. SEAL. 
SAM. SLOAN. SEAL... 
HENRY G. STEBBINS. SEAL. 
CHARLES DANA. : ö 


In presence of— 
H. S. ANDERSON. 
JAMES E. BEDELL. 


23 STaTE OF New Vonxk, : 
City and County of New York, \ we. | 

On this 26th day of April, 1878, before me personally appeared 
Edwin D. Morgan, John Lowber Welsh, David A. Wells, Hugh J. 
Jewett, Solomon S. Guthrie, R. Suydam Grant, Geo. F. Talman, John 
Tay lor Johnston, Cortlandt Parker, Theron R. Butler, J. Fred. Pier- 
son, Homer Ramsdell, James J. Goodwin, William Walter Phelps, 
Samuel Sloan, Henry G. Stebbins, and Charles Dana, to me known 
to be the persons described in and who executed the foregoing cer- 
tificate, and severally to me acknowledged that they executed the 


same. 
JAMES E. BEDELL, 
Notary Public, Kings County. 


(Certificate filed in the city and county of New York.) 


(Endorsed :) U. S. circuit court, southern district of New York. 
Tom Nickals & al. vs. The New York, Lake Erie and Western R. 
R. Co. ef al.. Bill of complaint. Tracy, Olmstead & Tracy, solicit- 
ors for plaintiffs, 50 Wall St., N. V. U.S. circuit court. Filed Jan. 
12, 1882. Joseph M. Deuel, clerk. 


24 OrFice oF Shiruax, BARLow, Larocque & CHOATE, 
No. 35 WILLIAM Sr., New York, Jan. 25th, 1882. 
Wm. D. Shipman, S. L. M. Barlow, Jos. Larocque, 
Wm. G. Choate, Sol. Hanford, 
To Joseph Deuel, Esq., 
, Clerk U. S. circuit court, southern district of N. Y. 
— Sin: Tom Nickals v. The New York, L. E. & W. R. R. Co. 
ors. 
Please enter our appearance as solicitors for all defendants in this 
suit, and oblige 
Yours truly, 
(Sg d) SHIPMAN, BARLOW, LAROCQUE & CHOATE. 
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(Endorsed :) U. S. circuit court, southern dist. of N. T. 
25 Tom Nickals vs. The New York, L. E. & W. R. R. Co. A 
pearance. Shipman, Barlow, Larocque & Choate. U. 
circuit court. Filed Jan. 25, 1882. Joseph M. Deuel, clerk. 


26 The Answer of the New York, Lake Erie and Western Railroad 
Company, one of the Defendants to the Bill of Complaint of 
Tom. Nickals and Sydney Claris, Plaintiffs. 


U. S. Circuit Court, Southern District of New York. 


Tom. NIcKALs el al. 
v8. 
THe New York, LAKE ERIE AND WESTERN RAILROAD CoMPANY, 
Impleaded with Theron R. Butler e al. 


To the judges of the circuit court of the United States for the southern 
district of New York: 


This defendant, now and at all times hereafter saving to itself all 
and all manner of benefit and advantage of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in the said bill contained, for answer thereto, or 
to so much thereof as this defendant is advised it is material or nec- 
essary for it to make answer to, answering, saith: 

This defendant admits, on information and belief, that one 
27 thousand six hundred and ninety shares, called “ voting 
shares, and the same number of shares called “ non-voting ” 
shares, of the said preferred capital stock of said New York, Lake 
Erie and Western Railroad Company, mentioned in the bill of com- 
plaint, stand registered in the name of Tom. Nickals & Co., as hold- 
ers thereof; but whether the plaintiffs, at the time cf the commence- 
ment of this suit, were or now are the owners or holders thereof, or 
of any part thereof, or of any of the shares alleged in the said bill 
of complaint, this defendant has no knowledge and no information 
in respect thereto, except from the allegations of said bill, and it 
therefore denies all the allegations of the bill in that behalf. 

This defendant admits that the said The New York, Lake Erie 
and Western Railroad Company is a corporation organized under 
and pursuant to a certain statute of the State of New York, entitled 
“An act to facilitate the reorganization of railroads sold under mort- 
gage, and providing for the formation of new companies in such 
cases,” passed May llth, 1874, and the act amending the same, 

June 2d, 1876, and that said corporation was organized by 
means of articles of association filed and recorded in pursuance of 
said statutes. This defendant admits that said articles of associa- 
tion contained a certain plan and agreement, which was incorporated 
in and made part of anid articles, and that the copy annexed to said 
bill of complaint, and purporting to be a copy of said articles, to- 
gether with a copy of said plan and agreement incorporated therein, 
is a true copy of said articles and of said plan and agreement. 

This defendant admits that during the year ending the 30th of 
September, -_ the said company used and operated the railroad 
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and property in said articles mentioned, and that during said year 

the gross earnings thereof, and the operating expenses, and the 

earnings from other sources than transportation, and the interest on 
the funded debt of said company, rentals of its leased lines 

28 and other charges, amounted to the respective sums in that 
behalf mentioned in said bill of complaint. 

And this defendant, further answering, says that the condition of 
the defendant company touching the earnings from traffic and other 
sources, and the deductions therefrom for interest on funded debt, 
rentals of leased lines, and other charges, as set forth in the annual 
report of the board of directors for the year ending September 30th, 
1880 (at pp. 3 and 4), of which report a copy is hereto annexed, 
marked “ Bebedule A,“ is correctly stated, but this defendant avers 
that the balance, 31, 790,620.71, was —- profit only upon the 
traffic operations for the year after the above-named deductions, 
and was so stated, not as the basis of a dividend on the preferred or 
common stock of the company, nor as a declaration of profits on 
the whole transactions of tle company for the year, but merely to 
show the results of the traffic as they appeared on the books of the 
company; and this defendant further avers that prior to and dur- 
ing the year ending September 30, 1880, the defendant company, 
under the direction of the board of directors, had expended and 
become liable for, in the improvements mentioned on page 4 of said 
printed report, more than the said sum of $1,790,620.71, which ex- 
penditure was necessary and proper in order to improve the condi- 
tion of the property by facilitating the rapid and economical hand- 
ling of freight, and enabling the company to compete under more 
equal conditions with rival and competing lines; and the defendant 
further avers that these very expenditures had enabled the company 
to increase its business for that year and conduct it at less cost, 
whereby it was alone able to increase its surplus revenues from 
traffic merely to the extent of said $1,790,620.71. 

And this defendant further avers that said expenditures and lia- 
bilities were incurred by the exigencies of the business of the de- 

fendant company, and were made and incurred in a wise, 
29 roper, and economical administration of its affairs for the 
interests of its property, creditors, and preferred stock- 
holders, in strict pursuance of the plan of reorganization and the 
charter of the company in the premises, and of the authority and 
discretion by law pertaining to the board of directors in adminis- 
tering its affairs, and that said sum of $1,790,620.71 was all absorbed 
in providing for the — for said expenditures and the discharge 
of the obligations of said company incurred therefor. 
And this defendant denies that, except as hereinbefore stated, 
there were any net profits arising from the business of this company 
for the year ending September 30th, 1880. 

This defendant denies that, in and by said report, the amount of 
said preferred stock is stated in one instance as $8,156,725 and in 
another instance as $7,367,700. This defendant admits, however, 
that payment of a six per cent. dividend on the larger of said sums 
would require $489,403.50 ; but it denies that said last-named sum 
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is less than the net profits of said year, as alleged in said bill of 
complaint. 

This defendant denies that, in and by their said report, the board 
of directors of said company have declared that there were profits 
arising from the use and operation of the property of said compan 
during said year out of which any dividend upon said —. 
stock could or should have been paid, and it denies that any such 
dividend was agreed to be paid, and it denies that the board of di- 
rectors of said company have appropriated any such profits to the 
purposes in their said report stated, contrary to the intention of the 
parties entering into said plan and agreement, or the stipulated 
rights of the holders of said preferred stock, as to the dividends to 
be paid thereon, or as to the termination of the voting trust or 
other rights defined in said plan and agreement. 

This defendant admits that the defendants, Butler, Dana, 

30 Dickson, Durkee, Grant, Guthrie, Jewett, Johnston, Morgan, 

Ramsdell, Strong, Parker, and Welsh, together with Henry 

G. Stebbins, since deceased, James J. Goodwin, John Frederick Pier- 

son, and James R. Keene, constituted the said board of directors at 

the time of making the report referred to in said bill of complaint, 

and that said defendants now are directors of said company, but that 
said Goodwin, Pierson, and Keene are no longer such directors. 

And this defendant, further answering, upon information and be- 
lief alleges that the plaintiffs were not holders or owners of any of 
the ga of said preferred stock in said company during the year 
endifig on the 30th day of September, 1880, or during any part 
thereof, and that during no part of said year were any of said shares 
transferred to or standing in the names of said plaintiffs on the 
books of said com panv. | 

And this defendant, further answering, alleges that in and by said 
plan and agreement, and according to the purpose and intention of 
the parties thereto, the holders of the shares of said preferred stock 
were not to be entitled to any dividend thereon unless and until the 
said board of directors should, in the exercise of their lawful power, 
authority, and diseretion in that behalf, declare a dividend thereon ; 
that the said board of directors, in the due exercise of their said au- 
thority,and having due regard to the interésts of all parties for whose 
benefit they were appointed to act as such directors, and acting therein 
in entire good faith, did not and have not declared a dividend upon 
said shares for said year. 

This defendant admits that it has, and said board of directors 
have been requested to pay a dividend upon said preferred stock, 

and that it and they have refused to pay the same. 
31 Where this defendant prays that it may be hence dismissed, 
with its reasonable costs and charges in this behalf most 
wrongfully sustained. 
THE NEW YORK, LAKE ERIE AND WESTERN 
RAILROAD COMPANY, DLsxAl.] 
By A. R. MACDONOUGH, Secretary. 

SHIPMAN, BARLOW, LAROCQUE & CHOATE, 

Solicitors for Defendant v, No. 35 William &., New York. 

WILLIAM G. CHOATE, of 
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(Endorsed :) U. S. circuit court, southern district of N. V. Tom 
Nickals e al. vs. The New York, Lake Erie & Western R. R. Co., 
impl’d, &c. Answer of defendant company. Shipman, Barlow, La- 
rocque & Choate, sol’rs for the company, 35 William St., N. V. city. 
U. S. circuit court. Filed Mar. 27, 1882. Joseph M. Deuel, clerk. 


U. S. Circuit Court, Southern District of New York. 


Tom Nick ALS ei al. 
vs. 

THERON R. Butter, CHARLES DANA, Tnouas Dickson, HARRISON 
Durkee, R. Suydam Grant, Solomon S. Guthrie, Hugh J. Jewett, 
John Taylor Johnston, Edwin D. Morgan, Homer Ramsdell, Wil- 
liam L. Strong, Cortland Parker, and J. Lowber Welsh,, impleaded 
with The New York, Lake Erie and Western Railroad Company. 


To the judges of the circuit court of the United States for the south- 
ern district of New York: 


The joint and several answer of Theron R. Butler, Charles 

32 Dana, Thomas Dickson, Harrison Durkee, R. Suydam, 

Grant, Solomon S. Guthrie, Hugh J. Jewett, John Taylor 

Johnston, Edwin D. Morgan, Homer Ramsdell, William L. Strong, 

Cortlandt Parker, and J. Lowber Welsh, defendants to the bill of 
complaint of Tom Nickals and Sydney Claris, plaintiffs : 


These defendants, now and at all times hereafter saving to them- 
selves all and all manner of benefit and advantage of exception or 
otherwise that can or may be had or taken to the many errors, un- 
certainties, and imperfections in the said bill contained, for answer 
thereto, or to so much thereof as these defendants are advised it is 
material or necessary for them to make answer to, answering each 
for himself, saith : 

These defendunts admit, on information and belief, that one 
thousand six hundred and ninety shares, called “voting” shares, 
and the same number of shares called “non-voting” shares of said 
— capital stock of said New York, Lake Erie and Western 

ailroad Company, mentioned in the bill of complaint, stand reg- 
istered in the name of Tom Nickals & Co., as holders thereof, but 
whether the plaintiffs, at the time of the commencement of this suit, 
were or now are the owners or holders thereof, or of any part thereof, 
or of any of the shares alleged in the said bill of complaint, these 
defendants have no knowledge and no information in respect thereto, 
except from the allegations of said bill, and they therefore deny all 
the allegations of the bill in that behalf. 

These defendants admit that the said, The New York, Lake Erie 
and Western Railroad Company, is a corporation, organized under 
and pursuant to a certain statute of the State of New York, entitled 
“An act to facilitate the reorganization of railroads sold under 
mortgage, and providing for the formation of new companies in 
such cases,” passed May 11th, 1874, and the act amending the same, 
passed June 2d, 1876, and that said corporation was organized by 
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means of articles of association filed and recorded in pursuance of 
said statutes. : 
33 These defendants admit that said articles of association 
contained a certain plan and agreement, which was incor- 
porated in and made part of said articles, and that the copy annexed 
to said bill of complaint, and purporting to be a copy of said arti- 
cles, together with a copy of said plan and agreement incorporated 
therein, is a true copy of said articles and of said plan and agree- 
ment. 

These defendants admit that during the year ending the 30th of 
September, 1880, the said company used and operated the railroad 
and property in said articles mentioned, and that during said year 
the gross earnings thereof, and the operating expenses, and the 
earnings from other sources than transportation, and the interest on 
the funded debt of said company, rentals of its leased lines and 
other charges, amounted to the respective suins in that behalf men- 
tioned in said bill of complaint. 

And these defendants, further answering, say that the condi- 
tion of the defendant company, touching the earnings from traffic 
and other sources, and the deductions therefrom for interest on 
funded debt, rentals of leased lines and other charges, as set forth 
in the annual report of the board of directors for the year ending 
September 30, 1880, = 3 and 4,) of which report a copy is hereto 
annexed, marked Sc edule “A,” is correctly stated, but these defend- 
ants aver that the balance, $1,790,620.71, was simply a profit only 
upon the traffic operations for the year after the above-named de- 
ductions, and was so stated, not as the basis of a dividend on the 
preferred or common stock of the company, nor as a declaration of 
profits on the whole transactions of the company for the year, but 
merely to show the results of the traffic as they appeared on the 
books of the company ; and these defendants further aver that prior 
to and during the year ending September 30, 1880, the defendant 


company, under the direction of the board of directors, had ex- 


pended and become liable for, in the improvements men- 
34 tioned on page 4 of said printed report, more than the said 

sum of $1,790,620.71, which expenditure was necessary and 
proper in order to improve the condition of the property by facili- 
tating the rapid and economical handling of freight and enablin 
the company to compete under more equal conditions with riva 
and competing lines. 

And — defendants further aver that these very expenditures 
had enabled the company to increase its business for that year and 
conduct it at less cust, whereby it was alone able to increase its sur- 
plus revenues from traffic merely to the extent of said $1,790,620.71. 

And these defendants further aver that said expenditures and lia- 
bilities were incurred by the exigencies of the business of the de- 
fendant company, and were made and incurred in a wise, proper, 
and econumical administration of its affairs, for the best interest of 
its property, creditors, and preferred stockholders, in strict pursuance 
of the plan of reorganization and the charter of the company in 
the premises, and of the authority and discretion by law pertaining 


a 
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to the board of directors in administering its affairs; and that said 
sum of $1,790,620.71 was all absorbed in providing for the payment 
for said expenditures and the discharge of the obligations of said 
company incurred therefor. 

And these defendants deny that except as hereinbefore stated there 
were any net profits arising from the business of the said company 
for the year ending September 30, 1880. 

These defendants deny that in and by said report the amount of 
said preferred stock is stated in one instance as $8,156,725, and in 
another instance as $7,367,700. These defendants admit, however, 
that payment of a six per cent. dividend on the larger of said sums 
would require $489,403.50; but they deny that said last-named sum 
is less than the net profits of said year, as alleged in said bill of 
complaint. 

These defendants deny that in and by their said report the 

35 board of directors of said company have declared that there 
were profits arising from the use and operation of the prop- 

erty of said company during said year out of which any dividend 
upon said preferred stock could or should have been paid, and they 
deny that any such dividend was agreed to be paid; and they deny 
that the board of directors of said company have appropriated any 
such profits to the purposes in their said report stated contrary to 
the intention of the parties entering into said plan and agreement 
or the stipulated rights of the holders of said preferred stock as to 
the dividends to be paid thereon or as to the termination of the 


voting trust or other rights defined in said plan and agreement. 


These defendants admit that the defendants, Butler, Dana, Dick- 
son, Durkee, Grant, Guthrie, Jewett, Johnson, Morgan, Ramedell, 
Strong, Parker, and Welsh, together with Henry G. Stebbins, since 
deceased, James J. Goodwin, John Frederick Pierson, and James R. 
Keene, constituted the said board of directors at the time of making 
the report referred to in said bill of complaint, and that said de- 
fendants now are directors of said company, but that said Goodwin, 
Pierson, and Keene are no longer such directors. 

And these defendants, further answering, allege, upon their in- 
formation and belief, that the plaintiffs were not holders or owners 
of any of the shares of said preferred stock in said company during 


the year ending on the 30th day of September, 1880, or during any 


part thereof, and that during no part of said year were any of said 
shures transferred to or standing in the names of said pleintiffs on 
the books of said company. 

And these defendants, further answering, allege that in and by 
said plan and agreement and according to the purpose and intention 
of the parties thereto the holders of the shares of said preferred 

; stock were not to be entitled to any dividend thereon unless 
36 and until the said board of directors should, in the exercise 

of their lawful power, authority, and discretion in that behalf, 
declare a dividend thereon; that the said board of directors, in the 
due exercise of their said authority, and having due regard to the 
interests of all parties for whose benefit they were appointed to act 
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as such directors, and acting therein in entire good faith, did not 
and have not declared a dividend upon said shares for said year. 

These defendants admit that said defendant corporation has, and 

said board of directors have been, — — to pay a dividend upon 
said preferred stock, and that it and thev have refused to pay the 
same. . 
And for answer to the several interrogatories contained in the bill 
of complaint the defendants, each answering for himself according 
to the t and utmost of his knowledge, information, and belief, 
say: 

I. That the corporation, The New York, Lake Erie and Western 
Railroad Company, was organized by means of articles of association 
filed and recorded in pursuance of the statutes of the State of New 
York, mentioned in said bill. 

II. That said articles of association were adopted in pursuance of 
a plan and agreement for reorganization, and that said plan and 
agreement was incorporated in and made part of said articles of 
association. 

III. That said articles of association and plan and agreement con- 
ary og provisions expressed in the copy thereof annexed to the 
said bill. oe 

IV. That some of the preferred stock contemplated in said articles 
of association and plan and agreement had been issued at the close 
of the year ending 30th September, 1880, and that 73,677 shares of 

said preferred stock had at that time been so issued. 
37 V. That there were profits of the use and 9 of said 

railroad and other — rty of said company during said year 
to the amount of $1,790,620.71, exclusive of the expenditures during 
said year for the building of double track, erection of buildings, 
providing additional equipment, acquiring and constructing docks 
at Buffalo and Jersey City, and the addition of other improvements 
to the road and property, which expenditures, being the same here- 


_ inbefore in the 11th folio of this answer referred to, were incurred 


in the manner and under the circumstances hereinbefore in this 
answer stated, and that, including said expenditures in computing 
the profits of the use and operation of the said railroad and other 
property of said company, there were no profits thereof during said 


ear. 
. VI. That at the close of the year ending 30th September, 1880, 
the board of directors of said company did not declare that there 
were profits from the operation of the year, except as appears in and 
by the said report marked Schedule “A.” 
Wherefore these defendants pray that they may be hence dis- 
missed with their reasonable costs and charges in this behalf most 


wrongfully sustained. 
(Sg d) : H. J. JEWETT. 
of H. DURKEE. 
a CHARLES DANA. 
" R. S. GRANT. 
8 E. D. MORGAN. 


4 CORTLANDT PARKER. 
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SHIPMAN, BARLOW, LAROCQUE & CHOATE, 


Sols. for said Def is. 
No. 35 William St., New York. 


WILLIAM G. CHOATE, 
Of Counsel. 


SouTHERN District oF New YorK, 88: 


38-9 On this 2d day of June, 1882, before me personally F ee 

Hugh J. Jewett, Harrison Durkee, Charles Dana, and Richard 
Suydam Grant, who, being by me duly sworn, did depose and say 
that they have read the foregoing answer, and that the same is true 
to their own knowledge, except as to the matters therein stated to 
be alleged on information and belief, and as to those matters they 


believe it to be true. 
- P. T. BARLOW, 


Notary Public, New York City and County. 
SouTHERN District or New YorK, 88: 


On this 5th day of June, 1882, before me personally appeared 
Edwin D. Morgan, who, being by me duly sworn, did depose and 
say: That he has read the foregoing answer, and that the same is 
true to his own knowledge, except as to the matters therein stated 
to be alleged on information and belief, and as to those matters he 


believes it to be true. 
P. T. BARLOW, 
Notary Public, New York City and County. 


SouTHERN District oF New York, 88: 


On this 8th day of June, 1882, before me personally appeared 
Cortlandt Parker, who, being by me duly sworn, did depose and 
say: That he has read the foregoing answer, and that the same is 
true to hisown knowledge, except as to the matters therein stated to 
be alleged on information and belief, and as to those matters he be- 


lieves it to be true. 
P. T. BARLOW, 
Notary Public, New York City and County. 


(Endorsed :) U. S. circuit court, southern district of New York. 
Tum Nickals & al. vs. The New York, Lake Erie and Western R. R. 
Co. impl’d. Answer of def’ts, Butler & als. U. S. circuit court. 
Filed June 9, 1882. Joseph M. Deuel, clerk. | 


40 U. S. Circuit Court, Southern District of New York. 
Tom NickALs and Sipxey CLARIS 


| — 
Tux New York, LAKE ERIE AND WESTERN RAILROAD ComPANY ef al. 


The replication of the plaintiffs to the separate answer of the New 
York, Lake Erie and Western Railroad Company to the bill of 
complaint of the above plaintiffs. 


The plaintiffs, saving and reserving to themselves all and all 
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manner of advantage of exception to the manifold insufficiencies of 
the said answer, for replication thereunto say: That they will aver and 
—— their said bill to be true, certain, and sufficient in the law to 
answered unto, and that the said answer of the said deſendant 
is uncertain, untrue, and insufficient to be replied unto by 
41 the plaintiffs; without this that any other matter or thing 
whatsoever in said answer contained, material or effectual in 
law to be replied unto, confessed and avoided, traversed or denied, 
is true. All which matters and things the plaintiffs are and will be 
ready to aver and prove as this honorable court shall direct, and 
humbly pray as in and by their said bill they have — 
8 gd) TRACY, OLMSTEAD & TRACY, 
Solicitor- for Plaintiffs, 50 Wall St., N.Y. 
(S’g’d) CHARLES TRACY, Of Counsel. 


(Endorsed :) U.S. circuit court, southern dist. of New York. Tom 

Nickals and Sidney Claris vs. The New York, Lake Erie and 

42 Western Railroad Company eal. Replication. Tracy, Olm- 

stead & Tracy, sol’rs for compl’ts, 50 Wall St., N.Y. U.S. 
circuit court. Filed Apr. 6, 1882. Joseph M. Deuel, clerk. 


43 U. S. Circuit Court, Southern District of New York. 
Tom NicKats and Sipney CLARIS 8 


vs. 
Tae New York, LAKE ERIE AND WESTERN RAILROAD Cour Ax x e al. 


The 7 — of the plaintiffs to the joint and several answer of 
the defendants, Hugh J. Jewett, Harrison Durkee, Charles Dana, 
R. Suydam Grant, Edwin D. Morgan, and Cortlandt Parker, to the 
bill of complaint of the above plaintiffs. 

The plaintiffs, saving and reserving to themselves all and all 
manner of advantage of exception to the manifold insufficiencies of 
the said answer, for replication thereunto say: That they will 
aver and prove their said bill be true, certain, and sufficient in the 

law to be answered unto; and that the said answer of the 

44 said defendants is uncertain, untrue, and insufficient to be 

replied unto by the plaintiffs; without this, that any other 
matter or thing whatsoever in said answer contained, material or 
effectual in law, to be replied unto, confessed and avoided,.traversed 
or denied, is true. All which matters and things the plaintiffs are 
and will be ready to aver and prove as this honorable court shall 
direct, and humbly pray as in and by their said bill they have al- 


ready prayed. 

(S’g’d) — TRACY, OLMSTEAD & TRACY, 
Solicitors for Plaintiffs, 50 Wall &., N. FV. 
(S’g’d) C. E. TRACY, Of Counsel. 
(Endorsed:) U. S. circuit court, southern dist. of N. V. Tom 

Nickals and ano. vs. The New York, Lake Erie & Western 

45 Railroad Company et al. Replication to answer of Hugh J. 
Jewett et al. Tracy, Olmstead & Tracy, re s’ sol’rs, 50 Wall 

St., N. V. U.S. circuit court. Filed June 19, 1882. Joseph M. 


Deuel, clerk. 
4—528 
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46 United States Circuit Court, Southern District of New York. 
Tom NicxAlLs and Sipney CLARIS 


us. 
Tue New York, Lake En and Western RAUL ROAD Cox 
PANY et al. 


Testimony taken on the part of the complainant under and pur- 
suant to the 67th Rule of the Supreme Court of the United States, 
as amended, before John A. Shields, Esq., a standing examiner of } 
said Court. 


New York, June 27, 1882. 


Present: C. E. Tracy, Esq., of counsel for complainants, and W. 
G. Choate, Esq., of counsel for defendants. ~ 


Mr. A. Roxxy Macponovuas, a witness produced on the part of 
the complainants, being duly sworn. 


By consent the examination is adjourned to 2 p. m. 


47 Q. 1. Are you the transfer agent of the New York, Lake 
—— and Western Railroad Company? 
I am. 
2. Are you also its secretary? | 
Q8 "As such officer of tha f 
. As such officer o t company, are you in possession o 
= 2 stock and transfer books? g 
am 


Q 4. Do those books contain entries of any preferred stock of 
that company, either voting or non-voting, standing in the name of 
the plaintiffs, as Tom Nickals & Co.? 

A. They do contain entries of stock of both kinds standing in 
plaintiffs’ name. 

Q. 5. 0 you examined those books since a subpoena was served 
upon you 

A. I have examined them personally. : 

Q. 6. Have you made transcripts of the entries upon those books 
relating to stock standing in plaintiffs’ name; and, if so, please pro- 
duce them ? | 

A. I have caused transcripts to be made which I have compared . 
with the original and found to be correct, which transcripts are here 
produced of page 295 in the we of voting stock, and of page 296 2 

r of non-voting stock, 


in the ledge which show the account of Tom | 
e & Co., and are the only pages relating to their account in ö 
sal t ' 


Q. 7. Do the dates and names appearing in this statement that 
you have produced indicate the time of transfer into the plaintiffs’ 
name and the persons from whose name the stock was so transferred 
and the amounts? 

A. The first two lines in each of these copied papers indicate the 
dates and amounts of transfers of stock to the plaintiffs and the 

names of persons so transferring ; the remainder of the lines in each 
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copied page indicate the dates and number of shares transferred by 
the Ser — to other persons and the names of the transferees; the 
third column, headed balance in said copies, show- the number of 
shares held at the respective dates given standing in the name of 
the plaintiffs. 


48 This paper is offered in evidence and marked Plaintiffs’ 
Exhibit S., A. J. A., Exr., June 27, 1882, and annexed to this 
deposition. 
Cross-examined by WX. G. Cnoate, Esq. : 


Cross-Q. 8. Have you with you transcripts of the transfer book 
showing the transfer to the plaintiffs of the 1,670 shares of voting 
stock, and also the 1,670 of non-voting stock, which were 
transferred on the books to the name of the plaintiffs on the 30th 
day of November, 1881, and also of the 20 additional shares of both 
kinds transferred on the books to their names on the 17th day of 
December, 1881? If so, please produce the same. 

A. I have, and produce such transcripts. 

: 9. Are these papers, produced in answer to the last ques- 
tion, full copies of thé original transfer on file in your office? 

A. They are full and exact copies of the transfer books. 


Said papers are marked Def’ts’ Exh. 1, containing 19 papers, J. 
A. S., Ex’r, June 27, 1882, and Def’ts’ Exh. 2, — E papers, 
J. A. S., Ex'r, June 27, 1882. 

Cross-. 10. Prior to the 30th day of November, 1881, was there 
any preferred- stock standing in the name of the plaintiffs, Tom. 
Nickais & Co., on the stock books of the defendant? 

A. There was none. 


AUGUSTUS R. MACDONOUGH. 


Sworn before me. 
JOHN A. SHIELDS, 
Examiner 


Plaintiffs declare their testimony closed. 
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49 P'yrrs ERH. A.—J. A. * a June 27, 1882. Thm. Nickale 


Date. Voting. Dr.] Cr. | Balance. 
1881. 
Nov. 80 By R. Raphael & Sons and others 1670 1670 
moe 1 L. H. Niles and others e 1690 
Feb’y 16 | To E. C. Stedman & Co. 50 |...... 1640 
Mer. 23) “ U. Palmedo ...... ....c. 200 «2< ee 1610 
«“ 27] „ Blake Brothers & Co: 30 1580 
Apr. 10 Maurice Makower ö 10 1570 
14 13] „% James Reis — 1 1530 
4 15 „ R. & I. Dick 3 1510 
June 15 Blake Bros. & Coo 10 1500 
„% 13] “ Henry Jump K 10 1490 
Non-Voting. 
1881. 5 
Nov. 90 By David Forsyth and others -.|----| 1670 1670 
ae i Thomas Letchworth. ...... 4 20 1690 
„ 1 1680 
4 16 ][ E. C. Stedman & CO ——:265õ 560 1680 
Mar. 2 U. Palmedo ee, RR 1600 
“ 28] „ Blake Bros. & Co. e pert $0 | .....- 1570 
Bet TEL (RE . suse chen] OE loowinn 1550 
June 3 Blake Bros. & Co....... 2«õ— „10 1540 
20-68-82. 
E. J. X. 
50 Dxr'rs Exu. 1.—Contlaining 19 Pupers—. J. A. S., Err, June 
27, 1882. 
I. 
Dr. Fol. Cr. Fol. 
For value received, the undersigned ‘Go, bende 
3122-10 and transfer unto Tom Nickalls & Co ndon, 
the beneficial interest in ten shares of the 
ferred capital stock of the New York, Lake Erie 
& Western Railroad Company, —— resented by cer- 
tificate —, —— _ by said company, num- 
bered as in the m 
Dated New York the 30th da + of Nov., 1881. 
(8˙d) DAVID FORS 
EDW'’D J. RANDALL, Att'y. 
10 shares. ) 


Sars Pe ee ee 9 P * . 7 4 N 
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8245-10 


For value received, the und hereby assign 
and transfer unto Tom Nickalls & Co., n, 
the beneficial interest in ten shares of the 
ferred capital stock of the New York, Lake Erie 
& Western Railroad Company, nted by ver- 
tificate —, heretofure issu bys said company, num- 
bered as in the margin. 

Dated New York, the 30th da N. of Nov., 1881. 
(S’d) MARY WYLE 
EDW’D J. RANDALL, Att'y. 
10 shares. : 


3. 


For value received, the undersi hereb 
and transfer unto Tom Nickalls & Co London, 
the beneficial interest in twenty ng of the pre- 
— 4 — i of the New Tork, 5 rie 
estern cere 
tificate —, heretoſure Luued by 2 compan eee 
bered as in the margin. 

Dated New York, the 20th day ., 1881. 
(8’d) WII. WALKE 1 5 ew oe 
EDW’D J. RAN 

20 shares. 


51 


4. 


3173420 


Dr. Fol. 


Cr. Fol. 


For value received, the 8 hereb 
and transfer unto Tom Nic Co, Londen 
the beneficial interest in twenty ——.— of the 
ferred capital stock of the New York, Lake 
& Western Railroad Company, nted by — 
tificate —, heretuſore issued by said company, num- 
bered as in the margin. 

Dated New York, the 30th 8 Nov., 1881. 
8˙d) JNO. WALK E 
EDW'D J. RANDALL, 4%. 
20 shares. 


5. 


976-5 


For value received, the unders hereb 
and transfer unto Tom Michelle & On London, 
the beneficial interest in five 2 of the pre- 
ferred capital stuck of the New York, Lake 


& Western Railroad Com ; ted by cer- 

tificate issued by — Bun 

Dated New York, the 30th day of Nov., 1881. 
M OORE, M. b. 


DWD J. RANDALL, Att'y. 


ä 
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eo 


1346-10 


For value received, the undersi — hereb Oo, Late 
and transfer unto Tom Nickalls ndon, 
the beneficial interest in ten 3 of the we 
= — — —— the New Tork, 15 rie 

estern n cere 
tificate —, heretofore — by yea com — 
bered as in the margin. 
Dated New York, the 30th day of Nov., 1881. 
(S’d) ROBINS, POWELL & CO. 
EDW'D J. RANDALL, Att'y. 
10 shares. 


52 


7. 


2464-10 


Dr. Fol. 


Cr. Fol. 


1 — value received, the undersi nk os hereb 
transfer unto Tom Nickalls » London 
the beneficial interest in ten shares of the preferred 
capital stock of the New Tork, Lake Erie & West- 
ern Railroad Company, represented by certificate 
—, heretofore issued by company, numbered 
as as in the margin. 
Dated New York, the 30 day of Nov., 1881. 
(S’d) I. VALENTINE 
EDW'D J. RANDALL, Att'y. 
10 shares. 


8. 


For value received, the undersi . Leet, 
and transfer unto Tom Nickalls & Co —.— 
the beneficial interest in thirty pe of the 
ferred capital stock of the New York, Lake 
Western Railroad Cue V represented by — 
cate —, heretofore issued by said — num- 
bered as in the margin. 

Dated New York, the 80 day of Nov., 1881. 
(8’d) FLOCK & OU. 
EDW'D J. RANDALL, Att'y. 

80 shares. 5 


9. 


464-10 
1911-10 
1914-10 


For value received, the undersi Co London 
and transfer unto Tom Nickalls & Co. 
the beneficial interest in thirty shares of the met 
ferred capital stock of the New York, Lake 
Western Railroad Compan pany — — 
cate —, — — issued by company, num- 
bered as in the margin. 
Dated New York, the 80 day of Nov., 1881. 
(S'd) SCH W ABE & RANSFORD. 
W'D J. RANDALL, Att'y. 
80 shares. 
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, 53 50. 
Dr. Fol. | Cr. Fol. 
2184520 For value received, the undersi mm assign = * 
2187-10 and transfer unto Tom Nickalls & Co., n, 


the beneficial interest in thirty shares of the 
ferred — stock of the New York, Lake Erie & 
Western Railroad Company, represented by certifi- 
cate —, heretofore issued by said company, num- 
bered as in the margin. 
Dated New York, the 30 day of Nov., 1881. 
(S’d) JNO. TAYLOR & CO. 
EDW’D J. RANDALL, Att'y. 


80 shares. 
11. 
1948-10 For value received, the undersi hereby assign 
1970-2-30 and transfer unto Tum Nickalls & Co., — 


the beneficial interest in forty shares of the 
ferred capital stock of the New York, Lake Frie & 
Western Railroad Company, represented by certifi- 
cate —, heretofore issued by said company, num- 
bered as in the margin. 

Dated New York, the 30 day of Nox. 1881. 

(Sd) JAMES D. HEDDERWICK. 
EDW’D J. RANDALL, Att'y. 


40 shares. 
. 
12. 

864-5 For value received, the we hereby assign 

260-10 and transfer unto Tom Nickalls 4 Co., — 

701-10 the beneficial interest in thirty-five shares of the 

3314-10 es capital stock of the New York, Lake 

rie & Western Railroad Company, represented 


by certificate —, heretofore issued by said com- 
pany, numbered as in the margin. 
Dated New York, the 30 day of Nov., 1881. 
(B’d) R. RAPHAEL & SONS. 
EDW’D J. RANDALL, Att'y. 


35 shares. 
54 13. 
; Dr. Fol. ror. Fol. 
> For value received, the undersi hereby assign 
2585—7-30 and transfer unto Tom Nickalls & Co., 9 
2611-10 — the beneficial interest in fifty shares of the 
3289. 10 a: vy ne of the New York, — 
estern Company, represen cer- 
tificate —, heretofore issued’ by said company, 
numbered as in the margin. 
Dated New York, the 30 day of Nov., 1881. 
(8’d) L. H. NILES. 


EDW’D J. RANDALL, Att'y. 
50 shares. 
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14. 


For value received, the undersigned hereby assign 
and transfer unto Tom Nickalls & Uo. n, 
the beneficial interest in fifty shares of the 
ferred capital stock of the New York, Lake . 
& Western Railroad Company, represented by cor- 
tificate —, heretofore by said company, 
numbered as in the margin. 

Dated New York, the 30 of Nov., 1881. 
(8˙d) WM. HEATH & Co. 
EDWD. J. RANDALL, A’tty. 
50 shares. 


15. 


2175-82-80 


oe 


For value received, the unders assign and trans- 
fer unto Tum Nickalls & Co., London, the bene- 
ficial interest in * of the 
Railroad Comps 2 ted by certificate 

n 
heretofore — 17 said — numbered as 


D. 
ew York, the 30th day of Nov., 1881. 
XENOPHON BALLI & SON. 
EDW’D J. RANDALL, Att'y. 


16. 


Dr. Fol. 


Cr. Fol. 


For value received, the undersigned hereby assign 
and transfer unto Tom Nickalls & Co., . 
the beneficial interest in one hundred & thirty 
shares of the capital stock of the New 
York, Lake Erie & Western Railroad Company, 
represented by certificate —, heretofure iseued by 
said company, numbered us in the n. 

ew York, the 80th day of Nov., 1881. 

WM. ALEX. SMITH & Co. 

EDW’'D J. RANDALL, Att'y. 
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17. 
2259-10 For val ived, the undersigned here 
or value received, u assign 
2269-10 and transfer unto Tom Nickalls & Con Landen 
2284-10 the beneficial interest in four hundred shares of 
2823-10 the preferred capital stock of the New York, Lake 
2489-40-10 Erie & Western Railroad Company, represented 
by 1 — issued by said com- 
ny, num as in n. 
— pany margi 
2491-10 Dated New York, the 80th day of Nov., 1881. 
2507-9-30 
2525-10 (S’d) I. 8. WORMSER. 
2707-10-40 
2712-16-50 EDW'D J. RANDALL, Att'y. 
2727-10 400 shares. 
3180-10 
3198-20250 
$206-7-30 
18. 
2803-640 For value received, the undersigned assign 
2810-10 and transfer unto Tom Nickels & Cp, Londen, 
2812-6-50 ‘the beneficial interest in seven hundred & ten 
2819-10 shares of the rred capital stock of the New 
York, Lake Erie & Western Railroad Company, 
2831-40-100 — by certificate —, heretofore issued by 
said company, numbered as in the margin. ' 
2941-10 Dated New York, the 80th day of Nov., 1861. 
2960-7 1-120 (S’d) KUHN, LOEB & CU. 
8227-30-40 EDW'D J. RANDALL, Att'y. 
8240-10 710 shares. 
8245-7090 
8251-5-50 
$417-88-170 
56 19. 
2150-1-20 


For value received, the undersi assign 
and transfer unto Tom Nickalls 2 Co. L 
the beneficial interest in twenty shares of the pre- 
ferred capital stock of the New York, Lake 
& Western Railroad Company, ted by cer- 
tificate —, heretofore issued by said company, num- 
hered as in the margin. 

Dated New York, the 17th day of Dec., 1881. 
(S'd4) THOMAS LITCHWORTH. 
EDWD. J. RANDALL, Att'y. 
20 shares. 


5—528 


> 2 4 a et . 4 
= Sor ‘ 


34 THE NEW YORK, LAKE ERIE, AND WESTERN R. R. CO. vs. 
Der’ts’ Exu. 2.—Containing 22 papers J. A. &, Ex’r June 27, 1882. 


1294-5 


Dr. Fol. 


Cr. Fol. 


For value received, the undersigned ogy Pome 
and transfer unto Tom Nickalls & Co., London, 
all right, title, and interest in five shares of the 

ref capital stock of the. New York, Lake 
rie & Western Railroad Company, represented 
by certificate —, heretofore issued by said company, 
numbered as in the margin. 
Dated New York, the 30th day of Nov., 1881. 
(S’d) JAMES M. MOORE, M. D. 
EDWD. J. RANDALL, Att. 
5 shares. . 


2 
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2. 


2464-10 


For value received, the undersigned a 
and transfer unto Tom Nickalls & Co., London, 
all right, title, and interest in ten shares of the 

referred capital stock of the New York, Lake 
rie & Western Railroad Company, represented 
by certificate —, heretofore issued by said company, 
numbered as in the margin. 
Dated New York, the 30th day of Nov., 1881. 
(S’d) R. RAPHAEL & SONS. 
EDWD. J. RANDALL, Att'y. 


8. 


259-10 


For value received, the u hereby assign 
and transfer unto Tom Nic & Co., London, 
all right, title, and interest in ten shares of the 

capital stock of the New York, Lake 
rie & Western Railroad Comprny, represented 
by certificate —, heretofore issued by said company, 
numbered as in the margin. 
Dated New York, the 30th day of Nov., 1881. 
(S’d) J. ALBERT SLATER. 
EDWD. J. RANDALL, Aiét’y. 
10 shares. 


4. 


2109.10 


Dr. Fol. 


Cr. Fol. 


For value received, the undersi 8 
and transfer unto Tom Nickalls & Co., London, 
all right, title, and interest in ten shares of the 

referred capital stock of the New York; Lake 
rie & Western Railroad Company, represented 
by certificate —, heretofore issued by said company, 
numbered as in the margin. 
Dated New York, the 30th Ea 1881. 
(8˙d) SELIGMAN B 
EDWD. J. RANDALL, At.. 
10 shares. 


~ oe ae * 8 * 
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2494-10 


For valne received, the 1 hereby assign 
and transfer unto Tom N ls & Co., Londen, 
all right, title, and interest in ten shares of the 
capital stock of the New York, Lake 
rie & Western Railroad Company, represented 
by certificate —, heretofore issued by said company, 
numbered as in the margin. 
Dated New York, the 80th day of Nov. , 1881. 
(S’d) JNO. TAYLOR & CO. 
DWD. J. RANDALL, At?’y. 
10 shares. 


8. 


2990-10 


For value received, the undersigned here 
and transfer unto Tom — — 


all right * and interest in ten shares of the 
2 & Wes — —.— i ted 
e —— 
by certificate —, heretofore issued issued by said company, 
numbered as in the margin. 
Dated New York, the 80th da 2 of Nov., 1881. 
(8˙d) MARY WTLIT. 
EDWD. J. RANDALL, Att. 
10 shares. 


7. 


307-820 


Dr. Fol. 


Cr. Fol. 


le 


N 


For value received, the undersigned hereby assign 


and transfer unto Tom Nickalls & Co., on, 
all right, title, and interest in twenty shares of the 
ferred capital stock of the New York, Lake 
rie and Western Railroud Company, 
— certificate —, heretofore issued by said company, 


numbered as in the margin. 


Dated New York, the 80 day of Nov., 1881. 
(S’d) J NO. WALKER. 
EDWD. J. RANDALL, At. 
20 shares. 


8. 


For value received, the 1 
and transfer unto Tom N Is 2 


all right, title, and interest in twenty shares of the 
preferred capital stock of the New York, Lake 
rie and Western Railroad , Company soprenented 


by certificate —, heretofore issued company, 
numbered as in the 
Dated New Y of Nov., 1881. 
(8˙d) N. 


EDWD. J. HAN DALI, Att'y. 


ay 
1 


c ter 
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9. 


819-5 
282-10 


Dr. Fol. 


Cr. Fol. 


For value received, the undersigned hereby assign 
and transfer unto Tom Nickalls & Co., London, 
all right, title, and interest in fifteen shares of the 
weg capital stock of the New York, Lake 

rie and Western Railroad Company, represented 
by certificate —, heretofore issued by said company, 
numbered as in the margin. 
Dated New York the 30 day of Nov., 1881. 
(S’d) DAVID FORSYTH. 
EDWD. J. RANDALL, Att. 
15 shares. 


* 


2315-16-20 


For value received, the undersigned 8 
and transfer unto Tom Nickall & Co., London, 
all right, title, and interest in twenty shares of the 

referred capital stock of the New York, Lake 
rie and Western Railroad Company, represented 
by certificate —, heretofore issued by said company, 
numbered as in the margin. 
Dated New York, the 30th day of Nov., 1881. 
(8˙d) JAMES D. HEDDERWICK. 
EDWD. J. RANDALL, At?’y. 
20 shares. 


11. 


2616-8-30 


For value received, the 3 hereby assign 
and transfer unto Tom Nickalls & Co., London, 
all right, title, and interest in thirty shares of the 
—— capital stock of the New York, Lake 

rie and Western Railroad * represented 
by certificate —, heretofore issued by 
pany, numbered as in the margin. 
Dated New York, the 30 day of Nov., 1881. 
(S’d) BLOCK & CO. 
EDW'D J. RANDALL, Att'y. 
30 shares. 


said com- 


12. 


190-2-30 


For value received, the undersigned hereby assign 


and transfer unto Tom Nickalls & Co., London, 


all right, title, and interest in thirty shares of the 
preferred capital stuck of the New York, Lake 

rie and Western Railroad 3 represented 
by certificate —, heretofure issued by suid com- 
pany, numbered as in the margin. 

Dated New York, the 80 day of Nov., 1881. 

(S’d) WILL’M WALKER. 
EDW’D J. RANDALL, Att'y. 
30 shares. 


wwe 1 


ca 
TOM NICKALS AND SIDNEY CLARIS. 


Dr. Fol. 


Cr. Fol. 


For value received, the undersigned assign 
and transfer unto Tom Nickalls & Co., mM, 
all right, title, and interest in thirty shares of the 

ferred capital stock of the New York, Lake 
& Western Railrond Company, represented 
by certificate —, heretofure issued by said com- 
pany, numbered as in the margin. 
Dated New York, the 30 day of Nov., 1881. 
(S’d) THOS. LETCH WORTH. 
EDW. J. RANDALL, At?’y. 
80 shares. 
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14. 


2980-120 
8000— 10 
8500- 10 
3681— 10 


For value received, the undersigned hereby assign 
and transfer unto Tom Nickalls & Co., —— 
all right, title, and interest in fifty shares of the 
— capital stock of the New York, Lake 

rie & Western Ruilroad Company, represented 
by certificate —, heretofore issued by said com- 
pany, numbered as in the margin. 
Duted New York, the 2 of Nov., 1881. 
(S’d) L. H. NILES. 1 
EDW. J. RANDALL, Att'y. 
50 shares. 


15. 


51Q-10 
513-10 
1230-10 
1289-10 
1684-10 


For value received, the undersigned hereby assign 
and transfer unto Tom Nickalls & Co., — 
all right, title, and interest in fifty shares of the 

referred capital stock of the New York, Lake 
rie & Western Railroad Company, represented 
by certiticate —, heretofore issued by said com- 
pany, numbered as in the margin. 
Dated New York, the 30 day of Nov., 1881. 
(S’d) SPEYER BROS. 
EDW. J. RANDALL, Att'y. 
50 shares. 


16. 


Dr. Fol. 


Cr. Fol. 


For value received, the undersigned hereby assign 
and transfer unto Tom Nickalls & Co., n, 
all right, title, and interest in fifty shares of the 

referred capital stock of the New York, Lake 
Erie & Western Railroad Company, represented 
by certificate —, heretofore issued by eaid com- 
pany, numbered as in the margin. 
Dated New York, the 30 day of Nov., 1881. 
(S’d) WILLIAM HEATH & CQ. 
| EDW. J. RANDALL, Att'y. 
50 shares. 


62 
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17. 


2540-450. 
2546-54-90. 


| For. value received, the undersigned hereby assign 
and transfer unto Tom Nickalls & Co., London 
all right, title, and interest in one hundred and 
forty shares of the preferred capital stock of the 
New York, Lake Erie & Western Railroad Com- 
ny, represented by certificate —, heretofore issued 

by said company, numbered as in the margin. 

Dated New York, the 30 day of Nov., 1881. 

(S’d) XENOPHON BALLI & SON. 
EDW. J. RANDALL, Att'y. 
140 shares. 


18. 


For value received; the undersigned a 
and transfer unto Tom Nickalls & Co., London 
ull right, title, and interest in one hundred and 
fifty shares of the preferred capital stock of the 
New York, Lake Erie & Western Railroad Com- 

ny, represented by certificate —, heretofore issued 
y said company, numbered as in the ** 
Dated New York, the 30 day of Nov., 1881. 
(Sd) WILLEN, ALEX. SMITH & CO. 
EDW. J. RANDALL, At?’y. 
150 shares. , 


19. 


Dr. Fol. 


Cr. Fol. 


For value received, the undersigned hereby assign 
and transfer unto Tom Nickalls & Co., London 
all right, title, and interest in three hundred and 

3 — shares of the preferred capital stock of the 
New York, Lake Erie & Western Railroad Com- 
pany, represented by certificate —, heretofore issued 

y said company, numbered as in the margin. 
Dated New York, the 30 dey of Nov., 1881. 
(S’d) I. & S. WORMSER. 
EDW'D J. RANDALL, Att’y. 
320 shares. 


3195-8-40 


8778-94-170 


For value reccived, the undersigned rie, Soe 
mdon, 


and transfer unto Tom Nickalls & Co., 

all right, title, and interest in six hundred and 
ninety shares of the preferred capital stuck of the 
New York, Lake Erie & Western Railroad Com- 
pan y, represented by certificate —, heretofore issued 

y said company, numbered us in the margin. 
Dated New York, the 30th day of Nov., 1881, 
(S'd) KUHN, LOEB & Co. 
KDW’D J. RANDALL, Att'y. 
690 shares. 


— 


— 
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1793-10 For value received, the undersi hereby assign 
and transfer unto Tom Nickalls & Co., London, 
all right, title, and interest in ten shares of the 
—— capital stock of the New York, Lake 

re & Western Railroad Company, represented 
by certificate —, heretofore issued by said company, 
numbered as in the margin. 

Dated New York, the 17th day of Dec’r, 1881. 

(S’d) L. H. NILES. 
EDW'D J. RANDALL, Att. 


1383-10 | Dr. Fol. Cr. Fol.] For value received, the undersigned apy, Boag 

and transfer unto Tom Nickalls & Co., London, 

all right, title, and interest in ten shares of the 

reg capital stock of the New York, Lake 

rie & Western Railroad Company, represented 

by certificate —, heretofore issued by said company, 

numbered as in the margin. | 
Dated New York, the 17th day of Dec’r, 1881. 
(8d) PRINCE & WHITELY. 

EDW’D J. RAN DALL, Alt’y. 


10 shares. 
64-5 Defendants’ Proofs. 
U. S. Circuit Court, Southern reo of New York. New York, Oct. 


Tom NicKals and others 


ag st 
Tueron R. BurLER and others. 


Hun J. Jewett, being duly sworn and examined as a witness on 
behalf of the defendants, deposes as follows: 


Examined by Wm. G. Cnoarx, Esq. : 


Q. What is your name, age, residence, and occupation ? 

A. My name is Hugh J. Jewett; Iam in my 65th year; I reside 
in the city of New York, and am president of the New York, Lake 
Erie and Western Railroad Company. 

— How long have you been president of the defendant corpora- 
tion 

A. Since its organization, June, 1878. 

Q. Were you receiver of the Erie Railway Company —.— to the 
organization of the defendant corporation, and for how long a 
time? 

A. I was; the appointment was made on the 25th May; from 
the 25th May, 1875, to the reorganization of the present company. 

Q. Were you familiar with the condition of the property and bus- 
iness of the Erie Railway Company from the time of the organiza- 
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tion of the defendant corporation down to the present time, 
66 and also before the organization of the defendant corpora- 

tion; and, if so, how much attention have you given to that 
matter during that period of time? 

A. I became president of the Erie Railway Company in July, 
1874. As soon as possible I made myself familiar with the condi- 
tion of the property and business of that company, and from that 
time up to the present I have devoted my whole time to the man- 
agement of the business of the Erie Railway Company, of the re- 
ceivership, and of the New York, Lake Erie and Western Railway 
Company, and believe that I am familiar with all their interests. 

Q. Did you, as president of the defendant corporation, join in and 
submit to its stockholders and bondholders an annual report for the 
year ending September 30, 1880? If so, please produce and annex 
to your deposition a copy of that report. 

A. At the annua! meeting of the stockholders in 1880—November, 
1880. The report was present to be read in the building. My im- 
pression is that it was not read. We were in the habit, before sub- 
mitting the annual report, of preparing a synopsis which gave the 
financial result of the operations for the year very thoroughly, and 
‘which was distributed among the stockholders, and, as a general 
thing, they have not patience to wait to hear the report read. The 
report was placed upon the table at the meeting of the board—a 
copy for each member—and some portions of it read; the whole 
was read—that is, my report—with the exception of the tables ; they 
are not read; they are never read. 

Q. In print? 

A. In print; but as a general thing it is not read. 

Q. Well, you produce this as a copy, do you? (Handing report 
to witness.) 

A. That is a copy of the report which was submitted to the board 
in the usual way—a copy laid on the table. 


(Said report marked “Schedule A, Oct. 4th, 1882.”) 


67 Q. Now, referring to this report (a copy of which you have 

just produced), at page 4, will you state how the sum of 
$1,790,620.71, there referred to as a net profit from the operations of 
the year, was expended ? 

A. The sum of $1,790,620.71 was the balance, after paying the 
actual cost of operating the road and all the fixed charges out of 
the gross earnings. It is impossible for me now to point out the 
items or state specifically the improvements of the road to which 
that specific sum was applied. 

We spent — the road in its improvement in the increase of equip- 
ment, engine-houses, machine-shops, freight-houses, &c., &c., during 
that year, $2,715,187.23, as appears from the books of the company, 
about the correctness of which I have no doubt. The $1,790,620.71, 


arising from the earnings over and above the current expenses of 
operating the road and fixed charges, is a part of that 82, 715,187.23. 


Q. Are the statements contained in the report as to the mode in 
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which that sum was expended, and the purposes for which it was ex- 
pended, correct? 

A. The annual report is made up from the books of the company, 
as the entries are therein made from day to day during the year, 
upon which every sum of — paid out is at the time charged, 
und does — and correctly show the amounts paid out, and 
the pur for which they were paid. 

Q. Will you state now what, in your judgment, based upon your 
knowledge of the condition of the road and its property, was the ne- 
cessity or propriety of thus expending this surplus; how, if at all, it 
contributed to the advantage of the company and its stockholders, 
and what effect had this expenditure upon the business and condi- 
tion of the road? 


Odjected to by counsel for plaintiff as immaterial and irrelevant. 


68 A. The wisdom of these and other improvements, preceding 
and following, is demonstrated by the results. It is hardly 
ible for me to separate the condition of the road at the termina- 
tion of the fiscal year of 1879 from its condition at the beginning of 
the fiscal year 1880. All the improvements made were in pursu- 
ance of a general plan of improvements marked out before the re- 
organization or during the pendency of the negotiation ; the amount 
and cost thereof, estimated for with the general understanding that 
as fast as they could be made out of the assessments paid by the 
stockholders, the concessiuns of interest made by the bondholders, 
the earnings of the company, and such means as could be derived 
from other sources, they were to be proceeded with until the com- 
pletion. The business of the company, therefore, of 1880, because 
of the improvements made during that year and the year 1879 in- 
creased over the business of the preceding year in tonnage 503,251 
tons, or 151,889,678 of mile tonnage, and in the year 1881, when the 
benefit of the improvements previously made and then being made 
were more fully realized, the increase of the tonnage over the year 
1880 was 2,370,931 tons, and in the mile tonnage 263,282,760, and 
for the year 1880, attributable, in my judgment, entirely to the im- 
proved condition of the road and equipment, because of these ex- 
nditures, the expenses, in proportion to service rendered, were 
argely reduced ; thus, in the increase of traffic and in the reduction 
of the expenses, producing this result of 81, 790, 620.71. 

Q. Then, if I understand your last answer, you regarded those 
expenditures as being necessary for the purpose of increasing the 
earning capacity of the road and diminishing relatively the expense 
of doing the business? 


Objected to by counsel for plaintiffs as immaterial and irrelevant. 


69 A. In my judgment, if these improvements had not been 
made, and most judiciously made, the company could not 

have puid its fixed charges; it would have again gone into bank- 
ruptcy, and the entire interest of the stockholders been destroyed. 
Q. To what extent had these improvements that were completed 
or ar with in the year 1880 been commenced or contracted 


42 THE NEW YORK, LAKE ERIF, AND WESTERN R. R. CO. vs. 


— 4 3 of that year — that is, by the Ist of Octo- 
r, 

A. It is impossible for me to answer that question satisfactorily; 
a good portion, perhaps the larger portion, of these improvements 
were not done under contract; as far as it could: be done we did it 
by day's work without contract. During the fiscal year of 1879, in 
— out the general plan of improving the road, we expended 
about 92,836, 414.78. By looking at the accounts it will be found 
that the expenditures of 1880, and even of 1881, are not through 
yet; it is the extension — completion of the improvements entered 
upon in 1879 — probably but a small portion of that entered upon 
in the year 1879 was finished that year, as, for example, the grain 
elevator, which we commenced in 1879, and expended $127,295 
upon, we did not complete until some time in the year 1880. I 
could go on and illustrate that by going over the different items. I 
would like to say, in further answer, that it was a question of very 
serious consideration with the representatives of the stockholders 
and the bondholders, the trustees, whether or not they should con- 
sent to the entering upon this general scheme of improvement, be- 
cause of its magnitude; they were doubtful lest these earnings and 
these assessments, and this concession on the part of the bondhold- 
ers, would be all exhausted without the road — put into a con- 
dition to make it valuable to the various parties in interest, aud 
hence in 1876 they called for an estimate of what these improve- 
ments, as contemplated, would cost. 


Plaintiffs’ counsel objects to the above answer as immaterial and 
incompetent. 


70 (WitTNEss, continuing): I would further state that on the 

1lth December, 1876, the chief engineer, in obedience to in- 
structions, returned his estimate of what these improvements would 
cost, $15,542,096. 

Q. Were the improvements which he so estimated on, in substance, 
carried out afterwards? ä 

A. We have not been able to expend anything like so large an 
amount, and, hence, knowing our limited means, we had to select 
the —— most necessary, leaving the others for the future. 

Q. Were the various papers printed in connection with this report 
for the year 1880 submitted with it and as part of it to the stock- 
holders and bondholders? 

A. This report as it now is, in its printed form, was distributed, as 
far as we could distribute it; large numbers were sent to Europe for 
distribution there and here with the annexed papers; it was distrib- 
uted by taking our stock list and sending it to every one whose 
address we could find. 

Q. Was the question of the propriety and necessity of making 
these expenditures a matter of discussion by the board of directors, 
and did they approve the views expressed by you in this report and 
take any official action thereon ? 


Objected to by counsel for plaintiffs as immaterial and as not call- 
ing for the best evidence. 
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A. The fact is, that this estimate was before the board and under- 
stood. I cannot say that every matter of importance was submitted 
to the board, but, under the general instructions of the board, these 
improvements were made; where the improvements required a con- 
tract to be made they were all submitted to the board 

Q. Upon this report of the year 1880 being laid before the 
71 board of directors was it made a matter of discussion in the 
board and was it approved by them? 


Objected to by counsel for plaintiffs as immaterial, irrelevant, and 
not calling for the best evidence. 


A. Whatever the minutes will show, the fact is, that when this 
report was first before the board and considered it was referred to a 
special committee to examine and to report what that committee 
would advise. That committee made a report, and it was at this 
meeting that the resolution was adopted. It was at the same meet- 
ing that the report was made that this resolution was adop 
the oe in regard to not paying a dividend on the preferred 
stock. 

Q. Is there anything else bearing on the issues in this case that 
you desire to state in your deposition ? 7 

A. I desire to state, in justification of myself and of my associates, 
that upon the reorganization of this company, based upon an a 
ment entered into between the Erie Company, by its representatives, 
its bondholders, and its stockholders, the only inducement which 
was offered, or could be offered, to its bondholders and its stockhold- 
ers was, that through the reorganization and the improvement of 
the road out of the assessments upon the stock, the concessions from 
the bondholders of their interests, and the earnings of the company, 
that the road could be put in condition not only to pay its fixed 
charges, but eventually become profitable to its stockholders. That 
in all those negotiations, so far as I understood, that was to be car- 
ried out, these improvements, until the plan of reorganization was 
fully complied with. That involved a concession of a portion of the 
interest to some of them up to June, 1883. We acted upon that 
theory, and although the reports, in which that idea was foreshad- 
owed all the time, were distributed to all classes of interests, the 

board never heard a doubt expressed upon the subject until 
72 about the close of the financial year of 1880; then the ques- 
tion was made. 


Objected to by counsel for plaintiffs as immaterial, incompetent, 
and simply a matter of opinion, and as not evidence of any fact . 
which is material evidence in this controversy. 


Q. From what is the table or account on pages 3 and 4 of the re- 
port, including the expression “ leaving a net profit from the opera- 
tions of the year of $1,790,620.71,” taken? 

A. The statement, leaving a net profit from the operations of the 
year,” does not appear upon the books. The fact that there was a 
surplus in that year in this report is taken from the profit and loss 
account for the fiscal year ending September 30th, 1880. In the 
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report to the State engineer, made under oath and by law, the words 
“net profit” do not appear. The results appear in the report to the 
State engineer, but they are stated in different form to that of our 
annual report. 


Objected to by counsel for plaintiffs as incompetent, the report 
itself being the best evidence as to its contents. 


Cross-examination by Mr. Tracy : 


Q. Do I understand you to say that this printed report for the 
fiscal year ending September 30, 1880, was finally acted upon by 
your board of directors some time in the month of December, 1880? 

A. Yes. 

Q. You do not mean to have it understood, do you, that this re- 
port, as we now have it, was presented to the stockho.ders at their 
annual meeting on the 30th November, 1880? 

A. I mean to say—and I speak simply from recollection, 

73 because we have very few stockholders who attend any meet- 

ing— that on the 30th November, 1880, that report—the re- 

ee for that year—was there to be read if anybody wanted to 
it. | 

Q. I call your attention to the date at the commencement of the 
report, purporting to be signed by yourself, as being the 9th Decem- 
ber, 1880—that is, ten days after the time of this annual meeting; does 
the examination of that date refresh your memory in regard to any 
of these particulars? 

A. The annual meeting of the stockholders is on the last Tuesday 
of November of each year. In 1880 there was a great anxiety on 
the part of the board with regard to this claim for a dividend upon 


the preferred stock, and on my part, and I took time to examine the 


question very thoroughly, taking counsel also, and put upon paper 
my own views. I should say the board adjourned over their usual 
time to get this report before final action. I am not confident about 
it. 

Q. Is it still your recollection, sir, that this report, in its present 
form as we now have it, was printed and read at that stockholders’ 
meeting? 

A. No; not printed; not at all. In addition to the report—that is, 
not my report the report of the officers of the company -was manu- 
script; but before the stockholders a printed synopsis of the report 
was read, I believe. There were a very few there. 

Q. Then the matter which was read would probably be that which 
appears in this report as the report of the general manager and the 
report of the auditor? 

A. I don’t think the report of the auditor in detail generally ; the 
synopsis was read and was before the members of the board for 
some time. 

Q. Now, I understand you to say that this question had already 
arisen about the — of these preferred shareholders to a dividend 

for the fiscal year ending September 30, 1880; when did that 
74 question first arise, to your recollection ; was it about the time 
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of the letters of advice given you by the counsel which appear 
annexed to your report for that year? | 

A. Previous to November 19th, 1880, how — previous I cannot 
tell, but my recollection is that it was considerable time, I had been 
in correspondence with at least one of the trustees and their counsel 
with regard to this dividend. It was urged, with considerable per- 
tinacity, that it shonld be made; that correspondence was submitted 
to the — and it was by the instructions of the board, whether 
formally or not I cannot say, that I took the advice of counsel upon 
that subject; it was during the year 1880 and after the close of the 
fiscal year and previous to the annual meeting. 

Q. Now, you have said something about a general plan or scheme 
of improvements having been adopted after the plan of reorganiza- 
tion was adopted; now —— 

A. No; what I said, or what I intended to say, was that during 
the negotiations looking to the reorganization of this company the 
question was put to me, time and time again, by the parties in inter- 
est: What's the use of reorganizing’ You can never pay the interest 
upon thjs large debt.“ That question was put to me not only by 
the trustees Dut by bond — share holders. I went to London, 
spent several weeks there negotiating with them, during the sum- 


mer of 1876; came home, I think, in September; I was unable to 


speak, with any degree of certainty, as to the details of the improve- 
ments which an experienced railroad man (and I consider myself 
as one of that class) would deem necessary, for I went over the road 
and examined it in detail; J therefore, upon coming home, in- 
structed the chief engineer to go over the road carefully and make 
his estimates, in detail, of what it would cost to put the road in con- 
dition to compete with its competing lines, to earn to its fullest 
capacity with the greatest economy, believing, as I did, and do now, 
that when in that condition it would not only pay on every 
75 fixed obligation it had, but in the course of time become of 
value to all classes of its shareholders. On the 11th Decem- 
ber of that year he reported, pointing out what he deemed necessary 
with regard to the gauge, with regard to steel rails, its double track, 
its engine houses and shops, its stations and sidings, its bridges, its 
terminal facilities at New York, its rolling stock, and then giving 
an estimate, in detail, of what he deemed necessary to the putting 
of the road in the condition which I have indicated; he gave me 
items and the cost thereof in detail. 
Q. Is that report in writing? 


. Yes. 
Q. Is it published in print? 
A. In the report of 1876, to the board of directors, it was. 
Q. Will you — produce a copy of that report and have it an- 
nexed 15 your deposition ? 
A. Yes. 


Copy of said report produced and marked “ Schedule B., Oct. 4, 
1882.’ 
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Q. This report was made at the time it bears date—the report of 
the chief engineer? 

A. Yes. ) 

Q. Was that previous or subsequent to your visit to London ? 

A. Subsequent. 

Q. Now, I would like to ask your recollection about the date at 
which the articles of reorganization were entered into; was it about 
the time they bear date—that is, the 14th December, 1877? 

A. I think so; Mr. Powell was here at that time; it was got up 
9 by him and Mr. MacFarland; I think that is about the 

ate 


Q. The persons to whom you have referred as representing the 
interests of various kinds in the enterprise of the Erie rail- 

76 way, are those persons whose names are annexed to the 
agreement, are they not—the agreement of reorganization, I 
mean? 

A. No, sir. 

Q. Well, if not those persons, who were the persons with whom 
you yourself talked ? 

A. Those were the persons I discussed the questions with there in 
1876, but they are not the parties to the reorganization. 

Q. I was asking whether those are the persons with whom you 
discussed those questions ? 

A. These are the English parties—not the American. The dis- 
cussion with these gentlemen was at the meeting when this contract, 
in form, was being settled. 

Q. Were you cognizant of the negotiations which preceded, and 
the final settlement of the form of this agreement for reorganization 
of the old company on the 14th December, 1877 ? 

A. I have no doubt I was. 

Q. Now, I ask you. again, in order to fix the date whether or not 
this report of the chief engineer, as to the improvements which he 
thought should be made on the road as a piece of property, was 
prior in date to the adoption and final acceptance of this agreement 
of reorganization ? 

A. I cannot state distinctly. That report of the engineer was 
made, I think, about the time of its date. If that was before or 
after I cannot tell. 

Q. Is there no written evidence other than this report of the en- 
gineer, and other than this contract of reorganization, relating to 
this plan or scheme of improvement of the road? : 

A. None that I recollect of, unless it is in my correspondence with 
the trustees. 

Q. Those trustees to whom you have just referred are the trustees 
under ~“ ——— of reorganization ? 

. Yes 


77 Q. I understand you to say that that report of 1876 was 
published and spread abroad among the English holders as 
well as the American holders? 
A. Yes. 
Q. Was this money—surplus, we will call it—the operations of 
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the fiscal year of 1880, not in fact applied to the improvement and 
increase of the property of the company? I use those two words 
because they are words that are used in the agreement of reorgani- 
zation. 

A. I believe that surplus was applied to the improvement of the 
property of the 2 I will change that a little; the improve- 
ment of the property of the company and to the aequisition of new 
property necessary, in my judgment, to the operation of the road to 
its fullest capacity and greatest economy. 

Q. Referring again to your own report for the fiscal year ending 
in September, 1880, 4, to this amount there mentioned of 
$737,119.34, I ask you whether the fact there stated that that sum of 
money received from the assessments paid on the stock of the old 
company is correct? 

A. I believe it is. 

Q. Will you please state to me how much money was realized from 
the same source in the succeeding fiscal yeur thut is, ending Septem- 
ber 30, 1881. 

A. According to the report of 1881, which I believe to be correct, 
it was $109,988.25 

Q. From both kinds of stock ? , 

A. The entire assessment received dufihg that year. 

Q. During that year—this last year ending September 30, 1881— 
a dividend was declared and paid on this preferred stock, was it not? 


Objected to by counsel for defendants as immaterial and irrelevant. 


A. It was. 
78 Q. Had these improvements of which you have spoken 
been already paid for at that time, at the close of that fiscal 
year? 
Same objection by counsel for defendants. 


A. Ihave no idea that they had been already paid for. The 
improvements began in 1879 and continued in 1880, and were not 
completed, nor were they completed in 1881—that is, all of them. 

Q. How much money was expended for the year 1881 upon those 
improvements ? 


Same objection by defendants’ counsel. 


A. If you mean the improvements commenced and unfinished 
in the fiscal year of 1880, I cannot answer, but the amount ex- 
pended during the year 1881 in the completion of the improve- 
ments to the road, its equipment, &c., was $2,933,845.51. 

Q. Turn, if you please, to the report for the fiscal year ending 
30th September, 1881, and state to me what the surplus for that 
year was. | 


Same objection by counsel for defendants. 
A. $1,887,417.74; that is, after deducting the operating expenses, 


interest, and other fixed charges. 
Q. That is a statement of the earnings of that year, computed 
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upon the same basis as the computation of the earnings for the pre- 
vious year, as appearing on pages 3 and 4 of the report of 1880 


Same objection by counsel for defendants. 


A. Same basis. : 

Q. On looking over your report, as printed for the year 1880, 
that part of it which refers to this question of declaring a dividend 
upon preferred stock, particularly this passage, on page 13: “Such 
may be the legal effect of the adoption of the certificate of incorpo- 

ration, and it may be it will bear the construction now sought 
79 to be given it.“ Wasn't it the determination of the board 

that, if the matter was in their discretion, they would not 
declare a dividend, but if the law required the payment of a divi- 
dend they would do it? * 


Same objection by counsel for ‘defendants. 


A. It was not, according to my best recollection. If the question 
had been presented, and the board had been advised before it ex- 
pended the money earned in 1880, in time to have limited their 
contracts and obligations, they, no duubt, would have followed the 
language of the law, whatever the consequences may have been. 


Counsel for plaintiffs objects to the last part of said answer as ir- 
relevant and immaterial, and not called for by the question. 


(WITNEss 1 In the statement of this question to the 
board in the form I made it in my report, it was to develop to the 
board my judgment of what the consequence would be to the com- 
pany if the construction claimed was held to be the true and lawful 
one. That it not only gave to these preferred stockholders the right 
to any surplus funds over and above the working expenses, but 
that the same construction made them — to any claim on the 
part of the bondholders or holders of other fixed liabilities for pay- 
ment until the preferred shareholders were satisfied, and that such 
a result would be disastrous to all parties. 
H. J. JEWETT. 


Objected to by plaintiffs’ counsel as not responsive to any ques- 
tion, and as immaterial and incompetent. 


Sworn to before me, this 11th day of October, 1882. 
JOHN A. SHIELDS, 
Examiner. 


80 Avuaustus R. MacponovuGu recalled as a witness on behalf 
of the defendants. 


Examined by Mr. CHoaTe: 


Q. Please produce any record on the minutes of the board of di- 
rectors of the defendant corporation referring to the report for the 
fiscal year ending September 30, 1880, or referring to the matter 
of dividend on preferred stock. 

A. I produce the regular minutes of the proceedings of the board 
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at a special meeting held December 9, 1880, which contain the fol- 
lowing resolution: (Folio 166.) 


“The annual report to the stockholders was presented and read, 
and on examination, after consideration and discussion, it was— 


“ Resolved, That in the present condition of the property of the 
New York, Lake Erie and Western Railroad Company its directors 
do not deem it wise or expedient to declare a dividend upon its pre- 
ferred stock.” 


Q. Is that the only reference to those subjects that you find in the 
minutes of the board of directors? 

A. It is, except a reference to a correspondence in the minutes of 
the same meeting. 


Cross-examined by Mr. Tracy: 


Q. State, if you please, what that last reference is. 

A. “The president presented a correspondence had by cable 
with the London trustees this morning on the subject of a dividend 
upon the company’s preferred stock, which, being considered, on 
motion of Governor Morgan, it was— 

“ Resolved, That the action of the president in the correspondence 
just read be approved by this board.” 


81 Q. Where is that correspondence? 
A. In the hands of the president or his private secretary. 

Q. Turn, if you please, to the record of the annual meeting of the 
stockholders, held previous to this directors’ meeting, and state on 
what day it was held. 
f — The annual meeting was held on the 30th day of November, 

Q. Is there — reſerence in the minutes of that meeting to this 
annual report, which was referred to in the directors’ meeting? 

A. No, sir; there is not. 

Q. Is it your recollection that this annual report was then pre- 
sented to that meeting of stockholders ? 

A. I don’t recollect that it was. 


Redirect examination: 


Q. You do not recollect whether it was or not? 

A. 1 do not recollect whether it was or not. 

Q. Please state how many directors attended the meeting of De- 
cember 9th, and their names. 

A. There were present thirteen directors, their names being 
Messrs. Butler, Dana, Dickson, Durkee, Grant, Jewett, Johnston, 
Morgan, Parker, Ramsdell, Stebbins, Strong, and Welch. 


Recross-examination : 
In reply to the former question of plaintiff’s counsel the witness 
roduces the correspondence before referred to, of which the follow- 
ing are — 
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Dated : 
Lonpon, Dec. 9, 1880. 


To Jewett: 
From Powell. 


“ Does counsel seriously advise outlays on capital can be cha 
before declaring earnings? Has he seen decision master rolls? 


82 Dated 
To Powell: 


New York, Dec. 9, 1880. 


From Jewett. 


“They so advise. Have no reason to doubt theirsincerity. Mail 
their opinions this week., They consider subject as one governed by 


our own laws.” : 
AUGUSTUS R. MACDONOUGH. 


Sworn to before me, this 11th day of October, 1882. 
JOHN A. SHIELDS, Examiner. 


(Endorsed :) It is consented that these ——— be filed with 
like effect as if filed within the time limited by the rules. N. V., 
Oct. 21, 1882. Tracy, O. & T., pl’ffs’ sol'rs. U. S. circuit court. 
Filed Oct. 21, 1882. Joseph M. Deuel, clerk. 


83 & 84 ScHEDULE A.—Report of the Board of Directors of the New 
York, Lake Erie & Western R. R. Co. to the Share and 
— holders for the fiscal year ending September 30, 1880. New York, 


85 Orricx New York, LAKE ERIE 
AND WESTERN RAILROA PD Co., 
New York, December 9, 1880. 


To the share and bondholders of the New York, Lake Erie and 
Western Railroad Co.: 


The board of directors submit herewith their report of the opera- 
tions of the company for the fiscal year ending September 20, 1880. 

The gross earnings and operating expenses of the road, including 
all branches and leased lines, have been as follows: 


Earnings. 

From general freight $11,199,498 37 
“ Coal 171 ——ů—— 3,191,616 96 
2 — — 3,682,951 18 
OSA Ai — . 163,771 38 
“ express -..---------------- 338,867 15 
“ miscellaneous 5 116,403 82 


$18,693,108 86 
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Operating expenses. 
For conducting transportation $5,109,979 90 
“ motive power 3,291,141 43 
“ maintenance of cars 861,135 29 
“ maintenance of way .--. 1,938,715 41 
“ general expenses - 442,953 32 
. 11,643,925 35 
Net earnings from traffie—— . $7,049,183 51 
86 To which add earnings from other sources 783,956 65 
11 $7,833,140 16 
From which deduct interest on funded debt, rentals 
of leased lines, and other charges 6,042,519 45 
Leaving a net profit from the operations of the year 
C— 81,790,620 71 


This amount, together with $737,119.34, received during the year 
from the assessments paid on the stock of the Erie Railway Com- 
‘pany, has been appli to the building of double track, erection of 
uildings, providing additional equipment, acquiring and construct- 
ing docks at Buffalo and Jersey City, and to the addition of other 
improvements to the road and property. 
he earnings and expenses of the year, compared with those of 
1879, show an increase in gross earnings of 82, 751,086.28, an increase 
in operating expenses of $469,226.40, and an increase in the net 
earnings of 82,281. 859.88. 

The ratio of expenses to earnings decreased from 70 per cent. in 
1879 to 62 per cent. in 1880. 

The freight carried, as compared with 1879, shows an increase in 
tonnage of 6,5 per cent., and in earnings of $2,157,634.34, an increase 
of 17 y per cent. 

Some of the benefits which we have expected to derive from the 
improvement of our track, equipment, and facilities are shown in 
the fact that, notwithstanding the freight tonnage increased to the 
extent of 503,251 tons, and the ton mileage to the extent of 151,889,678 
tons, as compared with last year, the freight train mileage decreased 
295,946 miles, or 3,55 per cent., the average train load increased 25} 
tons, and the average haul increased six miles. 

The expense per ton per mile of doing the business was 5 cents, 

being a decrease from last year of 18e cents. 
87 The coal tonnage decreased from that of 1879 to the extent 
of 342,753 tons, but, owing to the better rates received for its 
transportation, the earnings increased $7,405.59. If this branch of 
our traffic had remained equal in volume to that of last year, it will 
be seen that the result would have been a considerable addition to 
our earnings. 
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Capital Stock. 


The revised and corrected accounts received from the trustees in 
London show that up to September 30, 1880, assessments have been 
paid on the following amounts of stock of the Erie Railway Com- 
pany: 

Common stock $77,083,800 00 
1 8,156,725 00 


885,240,525 00 


It will be observed, by comparison, that the amount of preferred 
stock upon which such assessments have been paid is 100} shares 
more, and the amount of common stock is 239 shares less than the 
figures given in the report of last year. 

Of the $85,240,525 there has been issued in exchange for the stock 
of the Erie Railway Company: 


—_ stock N. Y., L. E. & W. R. 


— — seenineaitaiaent $75,879,300 00 
Preferred stock N. V., L. E. & W. R. 
— — 7,367,700 00 
883,247,000 00 
There is still held awaiting such exchange: n 
Common stock 22 $1,204,500 00 
Preferred stock 789,025 00 
$1,993,525 00 
88 There are still outstanding 9,162 shares of common and 


3,8011 shares of preferred stock of the Erie Railway Com- 
pany, the holders of which have failed to pay the assessment pro- 
vided for in the plan of reorganization. 

Two suits are now pending against this company which have been 
instituted by the holders of some of this outstanding stock to com- 
pel the company to issue its stock therefor in exchange, notwith- 
standing the failure of such holders to comply with the plan of re- 
organization within the time therein prescribed. 

he board have no means of forming any opinion as to what the 
result of such suits may be. 


Assessment Fund. 


The assessments paid upon the stock of the Erie Railway Company, 
— finally reported by the reconstruction trustees, have been as fol- 
ows, viz: 


Preferred stock, at $3.00 per share— 


c $70,116 75 
Common stock, at $6.00 per share 
1 437,892 00 


Prefered stock, at $2.00 per share 
— A —ͤ tienes 116,390 00 
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Common stock, at $4.00 per share— a 
, — eeinciponions ence cogecenel 2,791,424 00 


$3,415,822 75 
To which add for interest on assessments, interest 


and profits on investments, sterling exchange, 
etc., up to September 30, 1880..-....--...-...- 377,503 95 


PE —— ence chnonswens $3,793,326 70 


89 Of this sum we had received up to September 
30, 1880, $3,096,413.29, of which we had ap- 
plied to improvements (as per auditor's report)... $3,092,079.34 
And there has been disbu by the trustees for ex- 
nses in London and New York, taxes, services, 
judgments, and otherwise conducting the reorgan- 
ization plan, the sum of_.. ....-------.---...-. 570,002 73 


ving a balance in hands of our treasurer Soptem- 
c 4,333 95 
And balance in hands of trustees at same date 126,910 68 
Total —.. $3,793,326 70 
Funded Debt. 


Fourth Mortgage Bonds. 


The fourth mortgage bonds of the Erie Railway Company, sub- 
ject to the lien of which the property of that company was purchased 
N this company, matured and became payable October 1, 1880. 

hey amounted to $2,937,000 and bore interest at the rate of seven 
per cent. per annum. : 

This company made substantially the same proposition to the 
holders of these bonds as that made during last year to the holders 
of the second mortgage bonds, namely, to extend the mortgage for 
a period of forty years, reducing the rate of interest to five per cent. 
This proposition has been acceded to by almost the entire holding 
of those bonds. A saving of interest is thus effected on this mort- 

re of $58,740 per annum. 

he expense attending this transaction is charged and appears in 
the protit and loss account. 


90 Second Mortgage Bonds. 


During the year $24,000 of these bonds have been purchased, 
under the —— which was explained at length in the report 
of last vear, reducing the principal of this mortgage to $2,150,000 
and resulting in a reduction of $1.200 per annum in the interest to 
be paid thereon. 

he reason for the purchase of the bonds, as above stated, was in 
the fact that the extension or renewal was by means of a coupon 
sheet attached to the original bond. These particular bonds were 
so much mutilated, however, that they were not in condition to 
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have such coupon sheets attached. It, therefore, became necessary 
to purchase or otherwise dispose of them, and the most economical 
way was believed to be by purchase. 


First Consolidated Mortgage Bonds. 


During the present year the holders of $50,000 of these bonds 
have assented to the plan of reorganization, which has involved the 
issuing, for the coupons thereof, of first consolidated funded coupon 
bonds, thus increasing the amount of such coupon bonds from 
$3,688,001.10 to $3,699,236.10. The interest upon this last-named 
amount has been charged for the year. 

The amount of first consolidated mortgage bonds at present un- 
assented is $193,000. ete 

As explained in the report of last year, the plan of reorganization 
provides for the issue of income bonds to parties who have assented 
to such plan by paying six dollars per share on the common and 
— * — per share on the preferred stock of the Erie Railway 

mpany. 

Under this provision income bonds have been issued during 
the past vear to parties entitled to receive them to the extent of 


$508,008.75. 
91 It will be observed, therefore, that (assuming that the 
entire issue of the fourth mor bonds will be extended) . 


the funded debt will be changed in the following particulars : 


Second mortgage bonds (New York and Erie railroad) 

IIE T ³Ü¹ $2,150,000 00 
First consolidated mortgage funded coupon bonds 

(New York, Lake Erie and Western railroad) in- 

. ces caccduassanes Eee 
Income bonds issued —— . 508,008 75 


For a detailed statement of the funded debt, as far as ascertained 
to September 30, 1880, as well as for a detailed statement of the 
—.— payable thereon, reference is made to the report of the 
auditor. 


Improvements. 


Much work has been done during the past year in extending our 
second track, improving and reducing the grades, straightening the 
line of the road, etc., etc., for the details of which reference is made 
to the report of the general manager. With the exception of a few 
miles on the Buffalo division, the entire road from Jersey City to 
Buffalo is now double-track, of tiie broad and narrow gauge. The 
alterations which have been made in the line in connection with 
our heavier locomotives have resulted in largely increasing the train 
load, and consequently reduced the extent and cost of our train 
service. 

The gauge of the western division from Hornellsville to Dunkirk 
has been narrowed, as well as that of the Bradford branch. 

The work of altering our rolling stock from the broad to the 
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narrow gauge is progressing as rapidly as possible, consistent with 
economy. 

92 Reference te particularly made to the reports of the audi- 

tor and of yet eva manager for detailed statements of the 
improvements and additions which have been made to the property 
and of the expenditures made on that account, as well as for the 
details of the financial condition and current operations of the 
company. 

Elevators. 


The elevators at Jersey City and at Buffalo, referred to in the 
report of last year, have been completed, and for several months 
past have been in active operation. 


Traffic Arrangements. 

The beneficial results which were expected from the arrangement 
between the Trunk lines fora division of the West-bound traffic, 
which was referred to at some length in the report of last year, have 
been largely realized. Rates have been more scrupulously observed 
thun for a long time past. The system of arbitration is also work- 
ing satisfactorily and has been found to bea valuable means of 
settling disputed points, which must necessarily arise Where so 
many roads are competing for the same business. The prospects 
for a continuance of the friendly relations between the roads were 
never better, and there promises to be a supply of business which 
will keep them all taxed to their full capacity. 


Preferred Stock. 


Within the last few weeks divers communications have been ad- 
dressed to the president of this company, in some instances urging, 
as a measure of policy, and in others demanding, as a matter of 
right, that the board declare and pay a dividend on the preferred 

stock out of the earnings for the fiscal year just closed. 
93 There has been no difference of opinion among the mem- 
bers of your board of directors as to the policy to be pursued 
in the management of your property. Nor have they supposed 
until very recently that there was any room fora difference of opin- 
ion between them and the shareholders, whether of the preferred or 
common shares, as to the wise course to pursue for the protection of 
all interests. The bourd fully recognizes the fact that when the 
company is in condition to make any declaration of dividends the 
reference shareholders are entitled to the full six per cent. before 
the holders of the eommon stock can demand any amount what- 
ever, but that, with this exception, they are in all respects equal, 
having the same interests and subject to the same duties and obliga- 
tions for the proper maintenance and improvement of the prop- 


erty. 

When it became manifest that the Erie Railway Company in the 
then condition of its road and property could not meet and discharge 
its fixed liabilities, much less make dividends to its shareholders, it 
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was agreed by all those in interest that a reorganization was neces- 
sary, and that in such reorganization provision should be made for 
such additions and improvements to the road as would enable the 
company to operate it to its utmost capacity and with the greatest 
economy, to the end that it might discharge its obligations to the 

ublic and to its creditors, as well as realize a reasonable return to 
its shareholders. How these improvements and additions could be 
provided for became a subject of the most serious and anxious con- 
sideration. 

To aid in accomplishing these ends it was determined to make an 
assessment of four and six dollars per share on the common stock 
and two and three dollars per share on the preferred stock, and to 
ask the first consolidated bondholders to fund their coupons for a 
period equal to three years, and the second consolidated bondholders 

to fund their coupons for a term equal to five years. It was 
94 hoped that this concession by the bondholders and the amount 

thus to be realized from the stockholders would enable the 
company to accomplish very much in the way of the improvements 
absolutely needed for the successful working of the road, and that 
with the surplus earnings thereafter to be realized by reason of such 
improvements and after the payment of its expenses, outlays, and 
fixed charges, the company would be enabled at no very distant da 
to make a distribution among its shareholders in the way of divi- 
dends, recognizing the fact, however, that the preferred shareholders 
would be entitled to the full rate of their dividends before the hold- 
ers of the common stock would be entitled to anything. Your board 
did not suppose that the propriety of applying all the earnings after 
the payment of expenses and fixed charges to the improvement of 
the property was questioned by any one, as they understood the 
whole plan of reconstruction to be largely based on that policy. 

The bondholders would not likely have made any concession from 
their claims had they supposed that the fund to realized from 
them was, to the extent required, to be applied to the payment of 
dividends to the preferred shareholders, nor would the holders of 
the common stock have been likely to pay their assessments so much 
in excess of the payments made by the preferred holders had it been 
intimated to them that the increased earnings to result from the 
improvements made were to be used in the payment of dividends 
to preferred sharehoiders before the property was put in condition 
to earn to its full capacity and with the greatest economy. 

The purpose to be accomplished, as understeod by your board, 
was to avoid as far as possible the increase of the fixed liabilities of 
the company, to improve and complete the road out of its earn- 

ings and the assessment fund, and then to give to the pre- 

95 ferred shareholders the full benefit of their preference, re- 
. _ serving to the holdersof the common stock that which re- 
mains. 

Hence, in the annual report of the receiver of the Erie Railway 
Company to the board of directors for the year 1876 (which report 
was communicated to you by said board) there is a statement of the 
amount estimated as necessary to make the required improvements, 
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and the receiver remarked that if certain of the improvements were 
made, ther with some of the pro terminal facilities, the 
capacity of the road to earn at a largely reduced expense would be 
tly increased, and it would probably be able out of its earnings, 
in addition to discharging its fixed obligations, to make the balance 
of the improvements required.” : 

And again, in the report of this board to the shareholders for the 
year 1878, in referring to the needed improvements of the property, 
and to the various sources from which the means to make such im- 
provements were to be derived, and naming the surplus profits, after 
paying the interest, as one of the sources, they say, The amount 
of such profits that may be applicable to improvement cannot be 
safely assumed, including the surplus revenue from June 1 to Se 
tember 30, 1878, for the next two years, at more than twoand a half 
millions dollars.” 

Many other references might be made to the actions and doings 
of those having charge of the reconstruction scheme, tending toshow 
that the surplus earnings, after the payment of expenses and fixed 
cha were chiefly relied on to carry out the plan. 

It is now claimed by some that whatever may have been the policy 
or intention of those having charge of the plan of reconstruction, 
previous to the organization of this — such policy. or inten- 
tions were superseded by the provisions of the certificate of incorpo- 
ration, which, after its adoption, became the law of the company, 

and is binding upon all parties. Such may be the legal effect 
96 of the adoption of the certificate of incorporation, and it may 

be it will bear the construction now sought to be given it. 
It is clear your board did not so understand it when they made the 
report referred to, the date of which was subsequent to the adoption 
of such certificate. ) 

It is also certain that, notwithstanding these and other expressions 
of like tenor from your board (and others), and their conduct in ac- 
cordance therewith for the two years last past, no one, until within 
a very short time, has called in question either the wisdom or the 


‘ lawfulness of the policy or course pursued. Yet, if it be true that 


by virtue of the certificate of incorporation the preferred stockholders 
are entitled to their dividends out of the profits, regardless of the 
necessities of the company, and that such “ profits” are what remain 
after the payment of the current expenses, then the board has been 
in error, and instead of appling the 4＋ earnings or profits (after 
the payment of current expenses) to the liquidation of the fixed 
charges and to improving the property, they should have set apart, 
even before the payment of the fixed liabilities, an amount sufficient 
for a dividend of six per cent. to the preference shareholders, and it 
is to this question the attention of the board has been carefuliy 
directed. 

The thirteenth article of the certificate of incorporation, after pro- 
viding for the amount of the preferred stock to be issued, the num- 
ber of the shares, and the amount thereof, says, entitling the holders 
to non-cumulative dividends at the rate of six per cent. per annum 
in 3 to the payment of any dividend on the common stock, 
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but dependent on the profits of each particular year as declared by 
the board of directors.’ 
Railroad companies, in stating their annual accounts, credit their 
earnings and debit their expenses. The balance, if any re- 
97 mains to the credit, is called surplus or net earnings, which, 
with all well-managed companies, is applied to the payment 
of whatever fixed charges may exist, to the improvement of the 
property, or to such other purposes as the board, in the exercise of 
a sound discretion, may deem best for the good of the company, and 
whatever balance may remain may be distributed to its stockholders. 
But it is claimed in the present case that the word “ profits,” as used 
in the certificate of incorporation, has a legal significance, and that 
when such profits are ascertained in the usual mode of stating the 


accounts they must (or so much thereof as is necessary) be applied 


to the payment of a dividend on the preferred stock ; that the right 
of the shareholders to a dividend does not depend on its declaration 
by the board, nor on the condition of the company, nor upon any 
fact other than a statement of the accounts; and that if such ac- 
counts, as presented to or declared by the board, show that there is 
a “ profit” or a balance after the payment of expenses, then the right 
to a dividend attaches, and that the board has no right to otherwise 
dispose of the fund, regardless of what the necessities of the com- 
y may be. And it is because of this view of the case, as under- 
stood by the board, that the present demand is made. 
The board of directors may declare a dividend. They may direct 
the dividend to be paid out of the net profits. But they cannot by 


any form of declaration create net profits. As a matter of conveni - 


ence in the keeping of the accounts, the difference between the ex- 
pense of conducting the business of the company and its earnings 
may be stated as net profits. No doubt it is the common practice to 
so state it. But whether or not there has been any profit subject to 
division among the shareholders depends upon a result to be ascer- 
tained by an analysis of all the accounts, and not upon the terms 
used in their statement or the declaration of the board. 
98 The board is therefore advised that the words “ as declared,” 
used in the certificate of incorporation of this company, do 
not apply to the word “ profits,” but to the dividend to be declared, 
and requiring of the board, before it declares any dividend to the 
common shares, to declare and pay a dividend of six per cent. to the 
preference shares. If the difference between the earnings and the 
current expenses is net profits, and the language used in our certifi- 
cate of incorporation applies to the profits and not the dividends, and 
the net profits are not sufficient to pay the interest and other in- 
debtedness, the board would have to prefer the preferred sharehold- 
ers to all classes of creditors, because no exception is made, and the 
contention being that the profits as declared by the board shall be 
applied to the payment of a dividend, etc. But such an inconsist- 
— could not have been contemplated by any one. 
our company is a New York corporation, subject to all the laws 
of the State, and your board of directors is also, individually and 
collectively, subject to such laws and to all the duties, restrictions, 
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and penalties they require and impose. The general law of the 
State provides that it shall not be lawful for the directors or man- 
agers of any incorporated company in this State to make dividends, 
excepting from the surplus profits arising from the business of such 
corporation,” and makes the directors individually liable for any 
conga made on account of dividends in excess of such surplus 
profits. : 
In a case in almost every respect analogous to our own, wherein 
— — shareholders claimed that they were entitled to their divi- 
ends out of the net earnings, regardless of the general necessities 
of the company and of its other indebtedness, Judge Blatchford, of 
the circuit court of the United States, in refusing the application for 
an order to compel the payment of such dividends, and in 
99 defining what constituted “net earnings,” said: When all 
liabilities are paid, either out of the gross receipts or out of 
the net earnings, the remainder is the profit of the shareholders, to 
go towards the dividends, which in that way are paid out of the net 
earnings.” And in the same case, when. before the Supreme Court 
of the United States, that court, in affirming the decision of the cir- 
cuit court, said: “ The preferred dividends were to be paid out of the 
‘net earnings of the road.’ The lexical definition of net ‘ is clear of 
all charges, or deductions.—Webster. ‘That which remains after 
the deduction of all charges, or outlay, as net profit.’— ‘orcester. 
The popular acceptation of the term is the same.” The error, if any 
has been committed, has been in the making of the improvements 
to the road and in the application to that purpose of the surplus 
earnings, so far as realized, and the use of the credit of the company 
to the extent needed. It must be borne in mind, however, that if 
these improvements had not been made there would in all proba- 
bility have been no profits about the distribution of which any 
question would have been necessary, because the increased earnings 
of the road and the economy with which it has been operated are 
attributed largely to its improved condition and to the increased fa- 
cilities produced by such outlays and such use of its credit. But 


the board is not willing to admit that in this they made any error, 


or in any respect departed from the heretofore avowed policy of all 
parties in interest. 
— Your board has great confidence in the future of the company; 
but whether or not that confidence is to be realized depends very 
much upon whether the policy marked out by the shareholders dur- 
ing the period of the reorganization or reconstruction of the company 
is persisted in. This is a question for the shareholders to decide, 
not the directors. 
The board have heretofore pursued the policy it was under- 
100 stood you had inaugurated, and if a change is to be made it 
is for you to indicate and direct it. It is but proper here to state 
that it appears from the stock register of the company, on the date 
of the closing of the books, that, of preferred shares, 58,567 shares 
are held in-America and 15,874 shares in Europe, and that, so far as 
your board have been able to learn, the American holders, who are 
familiar with the property and its necessities, and with its man- 
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agers and their policy, have given no indication of any dissatisfac- 
tion. 

Our attention has been called to a case lately pending in the high 
court of justice, chancery division, in England, wherein the master 
of the rolls made an order directing the payment of a dividend to 
the preferred shareholders in the London Tramways Company, 
Limited. But the question in that case seems to be simply one be- 
tween the preferred and common shareholders, and does not furnish 
the necessary light as to how the master would consider a case sim- 
ilar to our own. 

In the case, however, of Corry vs. The Londonderry and Ennis- 
killen railroad, decided by the master of the rolls in 1860, which was 
very similar to ours, the master laid down the doctrine fully sup- 
porting, as we understand it, the policy we have pursued in the ap- 
plication of our surplus earnings. . 

Not content, however, with our own examination, we have re- 
ferred this question to counsel for their advice, and the opinions 
which have been received in answer to such inquiry are hereto at- 


tached. 
Conclusion. 


The board takes pleasure in testifying to the faithfulness and effi- 
ciency with which the various officers, agents, and employés of the 
company have discharged the respective duties assigned them. 
Respectfully submitted. H. J. J pa 


101 Appendices. 


Hon. Hugh J. Jewett, president. 


Dear Sin: You have asked our opinion on the proper construc- 
tion of section 13 of the plan and agreement for the reorganization 
of the Erie Railway Company, which constitutes a part of the cer- 
tificate of incorporation of the N. V., L. E. & W. R. R. Co. This 
section reads as follows: 

“13. Preferred stock to an amount equal to the preferred stock of 
the Erie Railway Company now outstanding, to wit: eighty-five 
thousand three hundred and sixty-nine shares, of the nominal 
amount of one hundred dollars each, entitling the holders to non- 
cumulative dividends at the rate of 6 per cent. per annum, in pref- 
erence to the payment of any dividend on the common stock, but 
dependent on the profits of each particular year, as declared by the 
board of directors.” 

The question you put to us is, under what circumstances the hold- 
ers of preferred stock are entitled to a dividend or dividends out of 
the profits earyed by the company during any particular year. 

Our answer is, that whenever the board of directors shall declare 
any dividend or dividends payable to the shareholders out of the 
profits of any particular year the preferred stockholders are entitled 
to have set apart to them an amount equal to 6 per cent. on their 
stock — any dividend is declared or paid to the holders of com- 
mon stock. 
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The whole scope and object of the section was to declare— 
1. The number of shares of preferred stock of the new com- 
ny. 
102 2. The non-cumulative character of any dividends to which 
such stock might be entitled on the same being duly declared 
by the directors. 

3. The maximum rate of such dividends. | 

4. The preference which the preferred stock should have up to the 
maximum rate of 6 per cent. before any dividend should be paid to 
the common stockholders. 

The administration of the affairs of the company by the board of 
directors is not — he this 13th section, except in the four 
particulars above enumerated. It is for the board to say if any, and 
when and what, dividends shall be declared and paid to the stock- 


- holders out of the profits of any particular year. The exercise of 


that power by the board rests in a proper administrative discretion, 
precisely as the exercise of a similar power in boards of directors of 
other corporations. Whether the profits or surplus earnings of any 
particular year shall be divided among the shareholders, or em- 
ployed in the payment of the debts of the company, or improving 
its property and facilities for the more economical and efficient - 
transaction of its business, are questions which rest in the sound 
discretion of the board. Beyond the preference up to the maximum 
rate of six per cent., which this section secures to the preferred 
shareholders when the directors declare a dividend, those sharehold- 
ers stand in the same relation to the government of the corporation, 
and on the same legal ground, as do the holders of common stock. 
When the board of directors declare a dividend the preferred stock- 
holders are entitled to this preference; but whether such a dividend 
shall be-declared or not rests with the board, precisely as it would 
if there were no preferred stock at all. This would be so under the 
general law, and the closing part of the section expresaly makes the 
right to any dividend “dependent on the profits of each particular 
vear as declared by the board of directors.” 


103 If any authority is needed in support of this view it will 


be found in St. John vs. The Erie Railway Company, 22 
Wallace, 146. 
SHIPMAN, BARLOW, LAROCQUE & MacFARLAND. 
November 19, 1880. 


Orrick or SHipmMan, Bartow, Larocque & MAcFARLAx n. 
No. 35 WILLIAM Street, New York, November 17, 1880. 


In the matter of the preferred stock of the New York, Lake Erie & 


estern Railroad Company. 


The 13th paragraph of the plan of reorganization provides that 
the holders of this stock shall be entitled to “non-cumulative divi- 
dends at the rate of six per cent. per annum, in preference to the 
nayment of any dividend on the common stock, but dependent on 
the profits of each particular year as declared by the board of direc- 
tors. ; 
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The question presented is, by what principles the board of direc- 
tors is to be governed, and upon what basis the board is to act in 
determining what are “ — of each particular year,” for the pur- 
pose of this dividend. The question does not appear to present any 
serious difficulty. It is important to bear in mind that preferred 
as well as common stockholders bear the relation of proprietors to 
the corporation, not that of creditors. It is sufficiently accurate to 
say that, although free from personal liability, they or their corpo- 
rate property and franchises sustain the relation of debtors to the 
creditors of the corporation. | 

Therefore, in considering the question of declaring a dividend 
on the preferre stock, it is the first duty of the directors to deter- 

mine whether it can be declared without any danger what- 
104 ever to the rights of creditors of all classes, as well unsecured 

creditors as those whose debts are secured There can be no 
profits in the just sense of that word until the liabilities of the com- 
pany are duly taken into account and provided for. 

The rights of credituts having been provided for, the directors, 
in the next place, should take into account the current require- 
ments of the company for other purposes than the payment of ex- 
-isting debts, maturing and to mature. This branch of the question 
concerns the subject of good railroad management and presents 
rather a question of administration than of law; for no court 
undertakes to review the honest decision of a board of directors as 
to the propriety of declaring a dividend. The directors are, un- 
questionably, entitled to take into consideration all the wants of the 
corporation, and to make due provision for supplying them, whether 
— relate to construction, additions, improvements, or anything 
else. , 
But it is not to be inferred from what has been said that the cor- 
poration must be entirely free from debt before a dividend can be 
declared, or that it is needful to actually set aside a sum equal to 
the maturing obligations of the company, or a sum equal to the 
prospective requirements of the company, for other purposes than 
the payment of debts already incurred. The corporation may, 
doubtless, with perfect propriety carry any amount of current in- 
debtedness that experience has shown to be safe, or that prudent 
and conservative management would justify. What this amount 
should be only the board of directors can determine. 

The foregoing opinion is supported by the decision of the Supreme 
Court of the United States in the case of St. John vs. The Erie 


Railway Co., 22 Wal., 136. 
W. W. MacFARLAND. 
Hon. H. J. Jewett, president. 


105 New York, LAKE Erte & WesteERN RAILROAD Co, 
OFFICE OF THE GENERAL MANAGER, 
New York, December 4, 1880. 
Hon. H. J. Jewett, president. : 
Sir: The following report for the year ending September 30, 1880, 
is submitted : 


, 


: 
| 
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The earnings were— 


From general freights_....-.....-.- $11,199,498 37 
© CEE nthtk chemists tienda: Qe ee 
22 oe Sievert 3,682,951 18 
OF «i, . ital it. 163,771 38 
express 338,867 15 
“ miscellaneous 116,403 82 . 
818,693,108 86 
The expenses were— 
For conducting transportation ---- -- $5,109,979 90 
“ motive power 3,291,141 43 
“ maintenance of cars... ...---- 861,135 29 
“ maintenance of way 1,938,715 41 
general expenses 442,953 32 


$11,643,925 35 
BUD icc ia. divine AAA ⁵˙ A $7,049,183 51 


— — 


—— 


As compared with the previous year there was an ‘increase in 
earnings of 92, 751.086. 28. or 17.25 per cent.; in operating expenses 
an increase of $469,226.40, or 4.19 per cent., and in net earnings an 

increase of $2,281,859.88, or 47.86 per cent. : 
106 Included in the above are the earnings and expenses of the 
Lockport & Buffalo railroad, from Lockport to Tonawanda, 
13 miles, which has been operated by this company during the year, 
and of the Buffalo & Southwestern railroad, from Buffalo to James- 
town, 68.4 miles, for the months of August and September. 

The details of the sources of traffic and other statistics will appear 
in the réport of the auditor. 

Much progress has been made during the year toward bringing 
the road 222 to a uniform standard gauge. 

At the beginning of the year there were on hand 504 locomotives, 
viz.: 430 broad gauge and 74 standard gauge. 

In the year 15 consolidated freight and 15 passenger locomotives 
have been leased of the Car Trust of New York No. 2, 11 built, and 
10 rebuilt at the company’s shops. 17 have been condemned and 
torn down, leaving the number on hand at the end of the year 528, 
of which 400 are of broad gauge and 128 standard gauge, in addi- 
tion to the 11 acquired by the lease of the Buffalo & Southwestern 


railroad. 


242 passenger and baggage cars and 4, 817 freight cars have been 


brought to the standard gauge. 


The number of car: on the road September 30, 1880, including 
those acquired with the Buffalo & Southwestern railroad, was as 
follows : 
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| Standard hren! = rosa, 
Gauge. 
First-class passenger --.-~-. ....-------.---- 746 90 235 
Second class and emigrant - — oth 34 40 74 
— QQ sedoeenivn eatacininnin 3 2 re | 
Baggage, exprow, a 1 — 71 2 e 
, express, and mai * 
PPTP | 
— (» 10,773 1,042 
. 308 28 
| — 0 i cctihiahsintpiincn csehinsemineit'nls eianainion 815 
1 %% ¼òꝛ %% 70 131 140 
a ... AAA ⁵³o A 404 277 
| % ses sis isc sehen etinaicsaseanigscatin: cig - 1,735 355 
Gondola dump „ isi alt 
— — Ä ͤ 174 2,131 
Coal—4-wheel, 2,097: equivalent to 8-wheel.. 75 973 
20,481 
Caboose—8-wheel ....... ....-..........-. és 11 44 55 
„c 1 48 131 179 
111 AA Sslpsiliceatleeh esata 43 43 
c 12 18 30 


Of the foregoing 5,199 box freight and 300 gondola coal cars are . 
leased of the New York Car Trust, and 2,209 box freight cars, 389 

ndola coal cars, and 30 locomotives are leased of the New York ? 

r Trust No. 2. 

520 box freight cars, 385 stock cars, 750 gondula coal cars, 120 four- 
wheel coal cars, 2 caboose cars, and 6 locomotives are leased of other 
companies or individuals. 

Upon the 36 locomotives and 9,489 cars leased with provision for 
purchase there has been paid in the year $621,010.56. 

When the contracts already made for locomotives and cars are 
filled, there will be a total of about $5,100,000 to be paid in monthly, 
quarterly, and semi-annual installments, of which about $950,000 is 
to be paid in 1881. 

The grading for second track on Buffalo division has been com- 
ory 3 ſor three miles near Portage Bridge, and the track 
aid, and all but twenty-three miles of second track on that division 
is now in use. 
108 The change in the line at Po fur a distance of three 
miles, whereby the ascending grade westward will be reduced , 
from 53 feet per mile to 32 feet per mile, will be made early next 
season. By this improvement, and those that have been made in 
the line the past year, locomotives will be able to haul over the Buf- 
falo division one-third more loaded cars than formerly. 
The outer rail has been removed between East Buffalo and Sus- 
nsion Bridge, 23} miles, and between Susquehanna and Carbon- 
ale, 364 miles. | 

From Hornellsville to Dunkirk (128 miles) and from Carrollton to 

Buttsville (25 miles) the track was narrowed to standard gauge on 
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June 22, simultaneously with the completion of the third rail of the 
New York, Pennsylvania & Ohio railroad from Salamanca to Leav- 
ittsburg, and the narrowing of the rest of that road to a standard 
uge, thus completing a uniform standard gauge route to the West 

y way of Salamanca. 

There are at the end of the year 438 miles of road with three rails, 
of which 404 miles are double track and 34 miles single track ; 260.5 
miles of road broad gauge only, and 311 miles of road standard 
gau 8 Total length of road, including branches and leased 
roads, 1,009.5 miles. 

The outer rail will be removed between Hornellsville and Buffalo 
by the early spring, and the track between Corning and Rochester 
and Attica will be narrowed to standard gauge, and a third rail laid 
between Lackawaxen and Honesdale, and Greycourt and Newburg, 
when the remaining eight-wheel 3 cars will be — 
to a standard gauge, by which we shall avoid the delay and loss 
consequent upon different gauges of cars. 

The full advantage of the change of gauge of the road will not be 
realized until the locomotives are all brought to standard guage 

and the third rail removed. 
109 363 miles of new side tracks have been laid in the year. 
The track and bridges are being steadily improved. Be- 
tween Jersey r bere Buffalo only 35 miles of track and between 
Honesdate and Dunkirk 29 miles are of iron rails. 2 

3,430 lineal feet wooden bridges were replaced with iron. 

The expenditures on account of construction, etc., in the year have 
been as follows: 


„4 $35,152 43 
NIE SIR —A— ————— 833,236 97 
Side and third track: — 275,152 59 
DD — ——— 16,734 18 
Engine- houses, machine-shops, etc., at— 
R $49,699 79 
„ — 13,670 85 
2 siccguiipinn den nin ahie 9,378 38 
Miscellaneous ę 7,485 30 
—ſſ 80,234 32 
Machinery for shops 41,869 64 
i Stations and warehouses, at— 
Buffalo: 830,563 90 
Jersey City -.-.-.------------------- 21,119 13 
Hornelisville ......................-. 24,300 00 
Miscellaneous 2,058 36 
—ä'̈—ã 78,041 39 
Narrow gauging of road — — — 28,780 49 
29 —— ůů—k— 14.253 00 
22 ——— —ꝗ&m.—— 8,370 41 
9—258 
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Elevator at Buffalo — 84,071 99 
Coal trestles “ cc 43,243 12 
ERIE W 2 sees cites cone 92,851 07 
Basin and warehouses, Jersey City--------- 109,248 61 

110 Real estate at Jersey City- $4,466 50 

1 Buffalo 16,170 00 

Real estate at other places -- 2,909 48 
—ſ — $23,545 98 

. nn cncsunwce commaceses 8,579 10 

Weehawken docks_... =... ....----------......- 2,429 57 
— V0 — — ͤ——— sia 8 7,194 41 


Equipment, viz: 
Freight cars $21,339 30 


—— —— 0507 — 
arrow - gauging -- 
a igs ———— $143,183 65 
— — oo — 
arrow-· gauging ‘ 
e — 37,382 79 
Car Trust of New Vork and others 
for cars and locomoti ves 621,010 56 
— — 801,577 00 
Four car floats an | 57,579 91 
Steam boats__.. ..... 0.00 500 00 
Branches: 
Northern Railroad of New Jersey $3,485 59 
Paterson & Newark 1.703 09 
P AA 
Zee 1,531 61 
—f7 ⁰ ⁵ hin - 10,456 64 
Suspension Bridge and Erie Junction — 1, 731 71 

rie International 3,867 48 
Rochester & Genesee Valley 2,308 04 
Other branches ......- --.---. 43,658 34 

—ſ' 72,541 05 
— —— ̃—— $2,715,187 23 
111 The amount paid from the assessment fund, in the year 
ending September 30, 1880, for improvements to the property, 
was $828,860.59. 

The total amount of the assessment fund expended on improve- 
ments to September 30, 1880, has been $3,092,079.34, as follows : 
%%% DV 2 $1,207,429 20 
For equipment, consisting of— 

wo car floats $25,880 00 
Thirty-eight locomotives ...-.- 313,500 00 


— — — | 
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222 ce ecndietnin cnmonieacinn’ 1,034,297 25 

For improvements at Buffalo, consisting of engine- 
house, machine shops, and freight-house- - 141,504 60 
For grain elevator at Buffalo...............--~.- 203,973 16 
For engine-house at Bergen -. 36,556 59 
For ship basin and docks, Jersey City——— 98,938 55 
For miscellaneous — 209.999 99 
Sila ————— $3,092,079 34 


eed porate results of the year’s business could not have been 
reached without the very considerable improvements to the prop- 
erty that have been already made. 
dditional terminal facilities are essential to the more economi- 
cal handling of our present business, and to provide for that which 
is pressing upon us. 
he river frontage owned by the company at Weehawken should 
be fully developed, and very considerable additions should be made 
to our tracks and yards at Buffalo. | 
The present shops at Hornellsville, which, being old and of 
112 wood, are of little value, and located where they greatly in- 
terfere with the proper arrangement of the yard, should be 
torn down, and new shops, suitable for the needs of that.important 
point, should be erected — ground which has been acquired for 
that purpose, and the yards should be rearranged and enlarged. 

At Port Jervis better shop facilities are very much needed, and 
should be made at the earliest moment practicable. 

A third track should be laid at intervals, so that freight trains 
can run with regularity and promptness, and at the same time be 
* out of the 5 of nger trains. 

ery considerable addition to the number of passenger cars must 
be made to enable us to properly take care of the present passenger 
business and to increase it. 

Our locomoti ves and freight and coal car equipment are bein 
pushed to the utmost, and, to meet even the present demands, libe 
additions should be provided at once. Such of the broad - gauge lo- 
comotives are as worth narrowing should be brought to the stand- 
ard gauge as fast as practicable, so as to get rid of the expense con- 
sequent upon the double gauge. As many as 100 locomotives 
should be narrowed this year. The cost of narrowing is about 
$3,500 per locomotive. 

With these and other 2 — of less importance like ſu vor- 
able results as those which have ſollowed the improvements already 
made may be confidently expected. 

Respectfully, ROBERT HARRIS, 
General Manager. 
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New York, Lake Erte anp Western RAILRAOAD Co., 
Auprr Orricx, New York, December 4, 1880. 


Hon. H. J. Jewett, President: 
I beg to present-herewith the following statements, constituting 
my report for the past fiscal year, viz: 


The profit and loss account, showing the operations of the road, 
its branches, etc.; 
The condensed balance sheet, showing its financial condition as 


. with the previous year; 
e revised table of interest on funded debt for the fiscal years 
1880 to 1884, inclusive; 
: 30 — profit and loss account for the years 1879 and 
and 

The usual statistics of the traffic compared with those of the pre- 

i 
ory ully, 
S. LITTLE, Auditor. 
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No. 1. —Profit and Loss for Fiscal Year 


Desits TO REVENUE. 


To Working Expenses— 


Conducting transportation -- ----| $5,109,979 90 
. — concn cose coce 8,291,141 48 
Maintenance of cars mbes 1,186 29 
Maintenance of way ......-.-.--.. 1, 988, 716 41 
General expenses ‘ oe 953 
22... ———— eee eee 
To Pavonia Horse Railroad 
Expenses --.- — 1 $21,118 86 
Interest om bonds... 1 10, 287 50 
$31,855 86 
APRIR GS .. 2. coc. con cece cece coe cocses cece 28,769 46 


$11,648,925 35 
7,049,188 51 


$18,698,108 86 


1 —— e ee eee 7,586 40 
To Unclaimed Baggage and Freight Department— 
Expenses...... .......-..-..-... $4,794 66 
Recelpts .-- a ae 1,956 28 
: 666% 2,888 88 
To Brooklyn Annex— 
Expensess 44 $86,274 74 
Earnings -.~... ......-. come wpe 18,367 92 
Loss CCC 17,906 82 
To Blake's Docks, Buffalo— 
— ́ͤ—àU— semen eéinw semen $4,790 25 
19 ——— — . —— 2,096 95 
Loss 8 . SES. 8 2,698 30 
To Interest on Funded Debt— 
First mortgage bonds, $2,411,000, at 7 percent., 
currency -.. .... . $168,770 00 
First mortgage bonds, $71,000, at 7} per cent., 5.147 60 
go —— 7 
Second bonds, $2,152,000, at 5 per 
cent., gold, five months, to March 1, 1880 44,888 33 
Second bonds, $2,150,000, at 5 per 
cent., gold, seven months, to September 30, 
BO encencesmdacenanse seunsuts euune senses! 62,708 34 
Amounts carried forward 281, 460 17 $31,024 90 


Ending September 30, 1880. 
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Crepits TO REVENUE. 


By Earnings— 

fel —ͤͤ A ˙ 
Coal”... C alc il ata ial Sian 
Passenger 
Emi — J „ 


———;ö˙⁊ ³ .;r ;. 
U A 


— B.. ²˙ W isctninesy purge th 


By net earnings 
By Pavonia Ferries 


c ͤ anil db nbdindnne < 
— — . — 


— ß ² ident cine 


By New York, Lake Erie § Western R. R. Ch.“ 
Baggage Express— 


Earnings 
RONG conn ccewsccs — 


1 AA ditties Sain 
By Weehawken Doc 


— 1 cows 


16— — ͤ—„— ...— 


4 3 teeiais wane 
By Grand Opera House and Twenty-third Street 
Properties 
253353 ——— «sen .c0ecoanas 
8 —————— 
Profit 
By New York, Lake Erie § Western Elevator, 
(Buffalo)— f 


Earnings ...... .--- õ« q . 


BORED innate ——— —— cone 


%% ͤ ˙-ĩ 8 


By interest on securities .. .. 2s 
By sterling exchange .... .... .... .... .....--.- 


Amount carried forward 


11,199,498 37 
8,191,616 96 
8,126,896 41 

054 77 
168,771 88 
338,867 16 

U 


27,370 00 


$265,651 48 
216,818 40 


$18,698,108 86 


$18,698,108 86 


$70,061 15 
61,455 42 


$51,559 40 
9,217 29 


$34,226 46 
25,987 07 


— — — | 


$78,453 48 
58,343 47 


„ „„ „% „ „% „ „„ 


92 @@@aee@oe „„ 


$7,049,188 61 


8,595 73 


42,342 11 


20,110 01 


237,417 06 
407 06 


-@ @@@ccecoee 


$7,416,627 90 


hee 
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Desits TO REVENUE. 


Amounts ight forward ence . $281,469 17 $31,024 90 <i> 

To third mortgage $4,852,000, at 7 per g 
cent., eurreney ...- .-..<. --.----- ------ 889,640 00 V 
Fourth mortgage bonds, $2,987,000, at 7 per i 


cent., currency 7 206,500 00 
Fifth mortgage , $709,600, at 7 per cent., i 
currency , 49,665 00 1 
Buffalo Branch mortgage bonds, $182,600, at? 7 | 


mt ys er — tii ulipipaniand 12,782 00 
Fist conectida da ted mortgage bonds, $16,656, * 


at 7 per cent., gold 1, 166, 920 00 
consolidated bonds, $24,400 

000, at 6 gent, geld, tn monte, from 

December 1, 1879 .--- arent L. 6 ----| 1,220,000 00 
First — funded . eee, 5 

699,286.10, at 7 per cent., — — 258,946 52 
Second consolidated funded —.— bonds, 98, 

597,400, at 5 per cent., gold ----| 429,870 00 

—ů — 3,963,872 69 


To Interest on Long Dock Co. Bond 
$8,000,000, at 7 per cent. per annum ...... ..../.... .... ...... 210,000 00 


To Guaranteed Interest other than the interest on 
the bonds of the company ~-..— . ------ 181,928 06 1 
To Weehawken Docks, interest | 
$920,760.40, at 7 per cent. per annum |... .... ....-- 64,468 24 
To Rentals of Leased Lines— 
Paterson & Hudson R. R. „ $48,400 00 
Paterson & Ramapo R. K. .... .... 80,000 00 
Hoboken Land yen Improvement Co.— 
One month and three days, at $4,500 per 
annum . 412 50 
Ten months and twenty-seven days, at $4,600 
annum . 4,178 88 
New & New York R R ee 17,500 00 
Buffalo, New Tork & Erie R. R. 288,100 00 
Mon & Erie R. R. 4 21,000 00 
sar ee beg rtown R. R. 2 — — 4 
wie C@Oe co ce —— coce © coeaes 80 00 0 
Honesdale Branch 1 21,000 00 
Jefferson Branch ial 140,000 00 
Rochester & Genesee Valley R. R. 84,012 00 
Avon, Geneseo & Mount Morris R. R..... 16,000 00 
Buffalo, Bradford & Pittsburgh R. R 40,600 00 
Amounts carried forward. $657,702 88 | $4,401,278 88 
G 
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September 30, 1880—(Continued.) | 


CrEepits TO REVENUE. 


Amount brought forward: -- VF, 418, % 90 


. 
> 
e 
a. 
, $7,416,627 90 
i - 1 5 2388 Kad on ee ; 
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ORK, LAKE ERIE, AND WESTERN R. u. (0. v 
Profit and Loes for Fiscal Year 


Desirs TO REVENUE. 


a 
8 
4 
ak 
** 
2 ey ‘ f 
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Amounts brought forward 


To Lockport & Buffalo Railway— 
Three months’ rental to September 80, 1880 


To Suspension Bridge § Erie Junction R. R 


Rent 7 t. a e 
— ——— — 


To Paterson ¢ Newark R. R.— 


Rent 7 per cent. on 000 bond 
Lees 86 per cent of ROD excess cunnsscsenet| 


To interest on loans, eto. 
To interest on equipment ...... ....... ...... .... 
To on etc. 


interest —— 

To London office an neee 
To taxes, State of New Tork 

To taxes, State of 1 

— taxes, State of New F 
0 — coeeee «ces 
To — and — for extending New 

York & Erie R. R. mortgage bonds 


\e@ @@ee® c@e @ecoocoe 


44,206 85 


$85,000 00 
28,672 67 


oD DS „„ 2 + we Bs 


To commissions and ex SS ate New 
York & Erie R. R. Fourth mortgage bonds 
To claims prior to October 1, 1879222 


To surplus for the year 


$4,401,278 88 


662,952 83 


146,850 00 
78,919 52 
1,790,620 71 


$7,415,627 90 


* 


* 2 


Ending September 50, 1880. 


Crepits TO REVENUE. 


Amounts brought forward -- $7,415,627 90 


Bares $7,416,627 90 


6 —— ‚ Gaps 


By surplus— - ĩͤ„„ö«t: . ——— 


9 it — 
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120 
Dr. No. 2.—Condensed Balance Sheet, September 
Accounts. 1879. 1880. Increase. | Decrease. 
Construction, main line $548,381 19 | $1,808,472 36 | $760,091 17 
Third rail—general ac- 
count — 228,844 40 268,496 83 35,152 48 
—— dancin — 70,470 09 850,986 08 280,515 99 
a 124,926 80 148,472 78 ’ ' 
— ed out of 
the s fund for— 
Third rail ..........| 1,207,429 20 | 1,207,429 20 
Second track . 491,860 28 | 1,084,297 25 542,486 97 
Improvements at 
—ůů——— 67,071 05 141, 504 60. 74, 433 55 
Engine-house at Ber- 
* 19,698 80 36,556 59 16,858 29 
—— 2 339, 3880 00 889,380 00 
Elevator at Buffalo 89,870 00 208,978 16 114,108 16 
Ship basin and docks, 
ersey City. 17,909 98 98,938 55 81,028 62 
NMiscel 8 29,999 99 29,999 99 
Construction, branch lines 86,070 18 158,611 28 72,641 05 
Elevator at Buffalo gene- 
ral account 87,425 17 7,394 00 |......----.- --| 80,081 17 
Shi basin. — docks, 
ersey City, general 
1 82,602 86 110,822 85 28, 219 99 
Lehigh h docks, Buffalo 92,851 07 92,851 07 
Weehawken docks, con- 
struction r 848 81 8,278 38 2,429 57 
Buffalo and Southwestern 
R. ene 
account .... ...... .... venice n een tara 86,302 16 36,302 16 
Amounts paid on account 
of equipment 160,645 35 781,655 91 621,010 56 
Stocks of other companies 174,202 50 140,200 45. 84,002 06 
Bonds of other companies. 226,024 60 278,819 60 47,795 00 
Amounts due by agents 
other companies, an 
individuals on current 
_ on -| 1,841,986 01 | 2,729,148 61 887,162 60 
Materials and supplies on 
hand at n and on 
road . 875,781 14 | 1, 123,542 31 247,811 17 
Cash on hand 155,196 21 186,580 89 31,384 68 
Cash in London to pay 
coupons ...... .... .... 10,401 74 50,568 26 40,166 82 
Bills recei vable 7,500 00 10,543 60 3,043 60 
The estate of the Erie Rail- 
way Co. .... ...... 96, 787, 122 87 161, 681,284 08 | 55,944,161 71 
102,681,098 17 |162,550,111 09 | 59,983,046 14 |64,088 22 
— — 102, 631,098 17 033 


Net increase 


— . 850 019,012 92 #69,918,012 92 


5 


0 9 
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30, 1879, and September 30, 1880. Cr. 
Accounts. 1879. 1880. Increase. Decrease. 
Common stock issued | 
at this date . ......| 24,997,100 00 | 75,879,300 00 | 50,882,200 00 
Preferred stock issued 
at this date ....... 2,161,700 00 | 7,867,700 00 | 5,216,000 00 
Funded debt as 
, statement No. J. . . 66,678,601 10 | 67,178,744 85 495,248 75 
Loans payable ...... 800,000 00 200,000 3 100,000 00 
Bills paynble 182,768 61 . 116,288 51 
Interest on funded 
debt (due and ac- 
accrued) 8 688,965 70 1, 218,646 71 624,683 01 
Rentals of leased 
lines, ete. .........| 488,899 86 $65,876 87 |............ ie 77,622 99 
Amounts due to 
com in- 
dividuals on cur- 
rent accounts, con- 
ng of 
Pay rolls for 
; tember, paya ’ 
in Octo 616,279 47 671,543 93 55,264 46 
" Audited vouchers 7 
— — ies, etc, 
ne Sept. 
“ — V 1, 534,697 29 1,542,143 84 7,446 55 
ON istics init 631,186 28 832,134 58 200,948 30 
Sundries ...... .. $1,868 97 60,061 84 18,192 87 
Special fund received 
from trustees for 
improvement of 
the property ......| 2,864,118 18 |........ ] 2,364,118 18 
Assessments on the 
common stock of 
the Erie Railwa 
Co. ($4 per share). 2,791,424 00 | 2,791,424 00 
Assessments on 
preferred stock of 
the Erie Railwa 
Co. ($2 per share) — . — 116,390 00 116,390 00 
Interest on assess 
ments received on 
stock of the Erie 
Railway Co., and 
1 interest and profits 
salen a — 
ex ’ 
7 etc. — a i i 877,508 96 877,608 95 
Profit and los 2,120,517 81 | 8,911,138 52 1,790,620 71 
| 102,681,008 17 102,550, 111 09 | 62,676,917 60 | 2,666,904 68 
' 102,631,008 17 | 2,666,904 68 
Net increase . 860,919,012 92 680,919,012 92 


\ 


Now represented in the assessment accnunts and income bonds. 
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No. 8.—Revised Statement of Interest 


Total. 


122 
Date of 
First mortgage bonds $71,000 00 May 1, 1697 | 73% gold.....| May & Nov. 
66 66 44 2,411,000 00 “« 1, 7g currency..| “ 66 
Second „ [2,152,000 00 | Sept. 1, 1919 55 gold. Mar. & Sept. 
5 0 to Mar. 1, 80 
iT} 61 40 fe 2,150,000 00. 6 1, &é 54 66 siden IL 60 
‘a on Mar. 1,’ 

Third 4 4,852,000 00 | Mar. 1, 1888 7 currency. 16 
Fourth ‘ 2,987,000 00 | Oct. 1, 1880 75 “ [Apr. & Oct. 
66 66 1 2,937,000 00 % 1, 1920. 5 gold 66 66 
Fifth ‘ 4 709, 500 00 | June 1, 1888 | 7 5 currency. - June & Dec. 

Buffalo branch mortgage 
bonds 182,600 00 | July 1, 1801 7 Jan. & July. 
98999. ————— . — 
First consolidated mort- 
gage bonds. 16,656,000 00 | Sept. 1, 1920 | 7% gold Mar. & Sept. 
First consolidated funded 
coupon bonds. 8,699,286 10; “ 1, “ 7 0 
New second consolidated 
bonds—interest from 
December 1, 1879 .... | 24,400,000 00 | Dec. 1, 1969 63 ......| June & Dec. 
5 5 gold to 
Second lidated : 1888. 
econd ons o ) tio * 66 
funded coupon bonds. } 8,507,400 we 64 gold from 
une 1, 
Income bonds. 608,008 75 | June 1, 1977* 


‘games 85 


Interest payable at the rate of 6 
any fiscal year, as the net earnings of t 
board of directors, and applicable for that purpose, shall be sufficient to satisfy.“ 


r cent. per annum, or at such lesser rate 


company for that year, as declared by 


for 
the 


42 pe ele 
nr? 
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on Funded Debt (Fiscal Years). 123 
1880. 1881. 1882. 1888. 1884, 
“ $5,147 60 $5,147 50 $5,147 60 $5,147 60 $5,147 60 
168,770 0 168, 7 00| 168,770 00| 168,770 00 168,770 00 
} 44,888 33 | 
62,708 84 107,600 00 107, 500 00 107,600 00 107,500 00 
| 889,640 00 889,640 0 339,640 00 889,640 00 339,640 00 
205,590 00 
—— 146,850 00| 143,880 00 146,850 00 146,860 00 
49,665 00 49,665 00 49,665 00 49,665 00 49,665 00 
12,782 00 12,782 00 12,782 00 12,782 00 12,782 00 
: $889,186 17 | $830,864 560 | $830,354 60 $830,354 60 $880,354 60 
1,165,920 00 | 1,166,920 00| 1,165,920 00 | 1,165,920 00 | 1, 168, 920 00 
258,046 62 268,946 62| 258,946 52| 258,946 62 258,946 62 
1,220,000 00 | 1,464,000 00 | 1,464,000 00 | 1,464,000 00 | 1, 464,000 00 
429,870 00| 429,870 0 429,87 0 28, 580 00 
saan ain — — Wa 615,844 00 
$4,149,001 02 | $4,149,091 02 | $4,177,749 02 


iy 


8. K 
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124 No. 4.—Comparative Statement of Profit and Loss for 


Credits. 


Earnings—main line and branches TW 
Working expenses ———— 


Net earnings * — 
Pavonia ferries— earnings —— — 
Pavonia horse railroad — earnings .. .--- 9 ones tannes —— 
New York, Lake Erie and Western Railroad Company's Baggage Express—earnings- 
Weekawken docks—earnings —— — name 
Grand Opera House and Twenty-third street properties rents 
Unclaimed baggage and freight department —receipts ..-. -.---- .--- .--- ---- 
Brooklyn annex—earnings ..-.. .... .... ------ .--- —̃ĩͤͤĩ̃¹?œ- 
New York, Lake Erie and Western Elevator (Buffalo)—earnings ...... ......---.-- 
Blake’s docks (Buffalo) — earnings -. 22.2. «„ 
Interest on securities cuits cons - — 
ar exchange .... .... ......... — — 2 — 


Adjustment of interest on funded debt prior to October 1, 187. 


8299.3 —————— . —— 


Debits. 


0 ence connce cose cone coce cone coes cece cece ences ces sone 
Pavonia horse railroad—expenses .... — . — 
Pavonia horse rrilroad interest on bonds............ õᷣ—„õ&ĩ«ͤͥͤ ͤ —— 
New Tork, Lake Erie and Western Railroad Company's Baggage Express — expenses 
1 TPPTTC„«„„„„„«4„„4„%„ . 
Grand Opera House and Twenty-third street properties —ex pense 
Unclaimed baggage and freight department — expenses 
Brooklyn ey RO gm 1 300K 
New York, Lake Erie and Western Elevator (Buffalo) —expenses .... ......-..- 
Blake’s docks (Buſfalo) expenses .... .... --.2— -.-2- ---- ͤĩͤ—ééC 
Interest on funded debt ———Ä˖ ˖j1 g. 
Long Duck Company bonds — interest sine * — 
Weehawken d 6 sins neectsniness ccs 2 —— 


Guaranteed interest, other than interest on bonds of the company 


SELES Arp. ALON ¼ LENG eA ̃ A! EU 


— w- ¾⁰ͥrͤ : — Ä intiinsraiantt wninncbamiaiiiad 
Interest on equipment — snus emaentedl 
Rentals of — ]ͤ¹oͤũ ͤmͥ1, ·˙ — U W dmemadibeel 
Suspension bridge and Erie Junction railroad ren 22 
Paterson and Newark railroad rent * — — —— — 
Expenses for countersigning bonds 4k 


oO ex nses —— 2229 ©2@@ @ „ E2SE „„ „% 22 „% 22“ „ 


Commissions and expenses for extending N. T. & E. R. R. second mortgage bonds 
Commissions and expenses for extending N.Y. & E. R. R. fourth mortgage bonds 
State of New York—taxes ———ů—ů — — — 
— ũQp ̃Q——— Ü—ͤ6.u.rn-ũ „ 
State of New Jersey. -taxes „„ 
Brooklyn annex —expenses prior to October 1, 1878 .........----- ..-..--- 
Interest on oy — prior to October 1, 18782 —— 
Claims prior to 


ber 1, 1879 aces ———.——— 


/ / ˙7r‚—————FPC7˙•—r—rỹ ¹ð— r’ . ³ꝛ NAT a 


Surplus — — co cc cneaases 


a a — —— 


A 
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_ Fiscal Years ending September 30, 1879 and 1880. 125 
1879. 1880. Increase. Decrease. 
$15,942,022 58 $18,693,108 86 $2,751,086 28 
11,174,698 95 11,648,925 35 469 40 
$4,767,823 68 $7,049,183 51 $2,281,859 88 
287,357 51 265,651 43 28,293 92 
20,745 40 28, 769 46 3,024 06 
57,780 78 70,051 16 12,820 42 
73,944 90 51,559 40 — senein: initia $22,385 50 
. 84,226 46 34,296 46 
2,570 47 1,956 28 nne 614 19 
2,488 40 18,867 92 15,879 62 
wails 78,4538 48 78,453 48 
enmity dam — 2,096 95 2,096 95 
12,165 67 237,417 06 225,251 39 
2,254 55 eons 1,847 49 
jess e e e e 0 68 50 
8,996 40 3 e 8,996 40 
$5,180,636 16 $7,833,140 16 $2,652,504 00 
$314,757 51 $216,318 40 — $98,439 11 
’ 21,118 36 
wine 10,237 50 10,237 50 ee 
54,780 92 61,455 42 6,674 50 
19,724 37 9,217 29 2 10,507 06 
— — ¢ 25,987 07 26,987 07 
3,798 68 4,794 66 995 98 
23,281 28 6,274 74 12,993 61 
6 58,343 47 68,343 47 
7,647 10 4,790 25 —_ 2,856 85 
2,047,712 89 3,963,872 69 1,916,159 80 
210,000 00 210.000 00 eee ae 
64,458 24 64,453 24 See 
183,000 00 181,928 05 — «niin 1,071 96 
47,978 85 29,015 67 be ee e 18,963 18 
14,418 57 22,797 88 8,379 81 
892 148,284 07 82,391 12 
658,445 34 662,962 83 4,507 49 
40,914 99 25,704 15 — 16,210 84 
16,589 31 D 4,261 96 
17,799 50 18,816 33 1,016 83 
3,458 75 12,641 21 9,182 46 
109,524 04 1 106,974 04 
— —ů — 146,850 00 146,850 00 
eee eee 6,879 77 6,379 77 
6,104 51 19,576 86 18,471 86 
nee 39,918 19 39,913 19 
5,170 84 — omnia — -anninnin 5,170 84 
3,319 05 Wins NS TS ee ee 8,319 05 
. 78,919 52 78,919 52 
$3,888,664 75 $6,042,519 45 $2,153,854 70 
$1,291,971 41 $1,790,620 71 $498,649 30 
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126 No. 5.—EARNINGS. 
New York, Lake Erie & Western R. R. and Branches. 
: | Per cent. 
Increase 
From— 1878-0. 1879-80. or — 
decrease. * 
General freight .. .. ....| $9,049,269 62 le11.190,4098 87 Ine. $2,150,228 75 Inc. 23,1, 
8 3, 184, 211 87 8,191,616 96% 7,406 500 „ 1 
Express 321,088 888,867 15% 17,883 17, “ 675 
8,118,948 75 3,682,951 18 664,007 43 “ 18 
E 569 24 168,771 38 1,202 14% Ts 
Rents. — 25,611 57 27,870 00; “ 1,868 48) 7 
Miscellaneous „483 89,033 822 8,550 777 105, 
Total earnings - 816, 942,022 68 818, 698, 108 86 Inc. $2,751,086 28 Inc. 17 
Working expenses 11,174,698 95 11,648,925 355% 469 “ 41 
Net earnings . $4,767,828 63 | $7,049,183 51 Ine. $2,281,859 88] Inc. 47,4, 
Working expenses per- 
centage to earnings 70 62 Dec. Dec. 11,4, 
No. 6.—ExprensEs—FREIGHT. 
New York, Lake Erie & Western R. R. and Branches. 
Per cent. 
Increase 
Department. 1878-9. 1879-80. or — 
g decrease. decrease. 
Conduetiùg transporta- 
tion .... ...... | $8,660,968 63 | $4,095,230 55 | Inc. $434,261 92 | Inc. 11,5 
Motive power . 2,682,878 22 | 2,628,644 49 | “ 46,271 27 
Maintenance of way . 1,619,198 58 | 1,454,086 56 | Dec 166, 102 02 | Dec. 10,4, 
Maintenance of cars 639,491 54 678,170 05 | Inc. 38, 678 51 Inc. 6 
General expenses 295,205 26 882,214 99 | 37,009 784 1248 
Total . 88, 797, 237 28 | $9,188,296 64 | Inc. $891,059 41 | Inc. 44. 


ee 
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| 127 No. 7.—ExpPEensrs—P AssENGER. 
New York, Lake Erie & Western R. R. and Branches. 


5 : 1 ai — 
° nerease or nerease 

| Department. 1878-9. 1879.80. — — 
decresae. 


2 Conducting transporta- 
tion 6 ~---| $962,894 20 $1,014,749 35 Inc. $51,856 06/ Inc. 5,% 
Motive power 681,011 05 662,496 94) “ 381,485 89; “ 6 
Maintenance of way. 589,782 88 484,678 85 Dec. 55,054 08 Dec. 1 
Maintenance of cars 145,421 76 182,965 24 Inc. 37,548 48 Inc. 


| General expenses 98,401 74 110,788 33; “ 12,3886 60; “ 1 
Total . $2,877,461 72 | $2,455,628 71] Inc. $78,166 99 Inc. 84 


No. 8.—Torat Workine Expenses. 
New York, Lake Erie & Western R. R. and Branches. 
1 
" 3 Per cent. 
: Department. 1878-9. ume | Tserense ordo- 
, decrease 
Conducting transpurta- 
tion ....... . $4,628,862 92 | $5,109,979 90 Inc. $486,116 98 | Inc. 10,4, 
Motive power .........| 3,218,884 27 3,291,141 43; “~ 77,757 16; “ 24 
Maintenance of way . | 2,158,981 46 1,938,715 41 | Dec. 220, 216 05 Dec. 1 
Maintenance of cars 784,913 30 861,135 29 Inc. 76,221 990 Inc. 
General expenses 898,607 00 442,953 32; 49,346 32 “ 1 
Total ...... . 11, 174, 608 96 3 85 | Inc. $469,226 40 Inc. 4, 
: 
128 No. 9.—Mi.es Rux sy TRAInNs. 
New York, Lake Evie & Western R. R. and Branches. 
} I de- pontoon 
7 By— 1878-9. 1879-80. geo — 
decrease. 
a * 3,192,618 3,280,456 | Inc. 87,888 | Inc. : 
. ce) se) SESE SSE s 
eo * ’ ’ ne. 
~ rn 22127864 $14,683 Ine. 102,129 | Inc 4 
14,174,528 14,293,876 | Inc. 119,363 Inc. 1 
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No. 10.—TRaFrFiv. 
New York, Lake Erie & Western R. R. and Branches. 


Description. 1878-9. ne ee 
decrease. 
T 
Number of ia 4,894,627 5,491,481 | Inc. 506, 904 Inc. 12 { 
rs one 
mile . b 149,115,718 | 180,460,204 | 31,844, 8 “ 21 f 
Tons general freight 8,°02,314 4,648,318 846,004; “ 
Tons co 4,410,827 4,067,574 | Dec. 342,768 Dec. 7 
Tons freight car- | 
one mile . . 1,068,785,866 | 1, 288, 782,256 | Inc. 219,996,890 | Inc. 20,% | 
Tons coal carried o J 
mile .---| 600,486,551 | 482,829,889" | Dec. . Dec. 18,4, | 
129 No. 11—TRrarric CoNDENSED, WITH AVERAGES OF HavuL ' 
AND LOAD. 4 
New York, Lake Erie & Western R. R. and Branches. he 


Description. 1878-9. 1879-80. Increase. Har cont. 
Number of passengers 4,894,527 5,491, 431 596,904 1 
Passengers carried one 2 He art 

mile 149,115,718 | 180,460,204 $1,344,486 21 
Tons freight 8,212,641 8,715,892 503,251 67, 
Tons freight carried one 
mile .... .... ........| 1,569,222,417 | 1,721,112,095 151,889,678 95 
Averages. a 
Tons rea! per train 185 210} 25} 18,4, 
Miles hauled ...... .... 191 197 6 Sys 
meg at train 48 55 8 17 
Miles el... — 80} 33 2} 84, 1 


The coal and other supplies transported for the company’s own 
use amounted to 729,500 tons, thus swelling the aggregate tonnage 
for the year to 9,445,392 tons, 
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No. 12.—Earninoes AND Expenses Per Train MILE AnD Per Unit 


or TRAFFIC. 
New York, Lake Erie & Western R. R. and Branches. 


. p ——— 
nerease rease 
Description. 1878-9. | 1879-80. „ necrease. — 
Decrease. 
Earnings per freight train mile $1 44 $1 76 | Inc. $0 32 Ine. 
Expenses oe W 08 11214 817 
Rare — 3 eee 16 « 15 
1 in r r train mile 1 28 5 “* 
Ex 3 898 74 75 “* 011 15 
Net earnings a — 39 53 „ 144 ssi 
‘ 1 Cents. Cents. Cents 

Earn ton mile, merch 

freight ©. . .. .. 80 800 Ine. 019 | Ine. 275 
Earnings per ton per mile, coal freight“ 640 7388) “ 0988; “ 154 
Earnings per ton per mile, on all freight.“ 780 836; 066 “ TY, 
Expenses pes, 70 284 -f8 -584 | Dec. 027 Dec. 45 
— i ei 

mil Ri . 
— a a ene . ＋ 1.594] 1.361) ũ 2233 « 145 
Net earnings „ 407 -680 | Inc. .183 | Inc. 367 
* Including mails and express. 

130-131 ScHEDULE B. 


Annual Report of H. J. Jewett, receiver of the Erie Railway 
Company, to the board of directors, for the year ending September 


30, 1876 
132 


shareholders. 


133 


OFFICE OF THE Erte RAIL WAY Company, 


21, 1876. 


The report of the receiver having been read to the board, it was 
Ordered, That the same be printed for distribution among the 


A. R. MacDONOUGH, _ 


OrFICE or THE Erte Rau.way Company, 


New York, December 12, 1876. 
To the hoard of directors of the Erie Railway Company: 


The accompanying reports of the general superintendent and 
the auditor give in detail the condition and operations of the road 


for the fiscal year ending September 30, 1876 : 
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The gross earnings amounted to————- . $15,852,461 14 
The operating expenses, including $580,671.54 for 

new equipment, amounted to.-.-.. ...--. --.-.- 12,231,201 78 
Leaving applicable to the payment of interest, and : 

for other purposes --- --- 3,621,259 36 
The net receipts from other sources amounted to- 319,181 16 


Total amount available for disbursement... $3,940,440 52 


The gross earnings, as compared with the preceding year, show 
a decrease of $1,024,397.46. 

The amount derived from the transportation of general freight 
was $230,125.37 in excess of the preceding year. 

The decrease in the coal traffic is more than equal to the entire 
decrease in the gross earnings; which decrease, however, added to 
the decrease in the other branches of the service, overcomes the in- 
crease from general freight, and leaves a total deficiency of the 
amount above stated. 

The causes which have seriously affected the coal earnings of this 

company have operated with like serious effect upon all the 
134 coal roads with which it has connection. It is not believed, 

however, that these causes are of a permanent character. 
When business, and the manufacturing interests which obtain their 
supplies from the coal fields tributary to our road, revive, there is 
no doubt but that the coal traffic of the road will resume its former 
standard, and be as productive in the future as it has been in the 

st. 

rah, average rate during the fiscal year of 1875 was extremely 
low. The general depression of business, with the then prevailing 
competition, resulted in a reduction of rates to an extent not before 
anticipated, and below the point which it was supposed would be 
reached during any future year. But had the rates of that year, as 
low as they were, prevailed during the fiscal year just closed, the 


earnings of the company from its freight traffic would have been 


$1,144,475.11 more than was realized, and, notwithstanding, the 
falling off in the coal and other branches of traffic would have 
been in excess of the earnings of the preceding year. 

Instead of the rates being advanced early in the winter of 1875-6, 
as was anticipated, the competition between the Grand Trunk and 


the New York Central Railroad Companies, with their connections, 


for the New England traffic, became so active us to involve, more 
or less, all the roads leading to New York and the other Atlantic 
cities. This competition continued, and gave rise toother questions, 
which should, and under ordinary circumstances would, have been 
adjusted without seriously complicating or disorganizing the rela- 
tions or business arrangements then existing. 

As negotiations are now pending for the settlement of the points 
in controversy,and with every prospect of success, I will not further 
discuss the question, or attempt to show upon whom or upon which 
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company or companies the responsibility rests for a competition 
which has proved so disastrous to all interested. I can, however, 
safely say that the responsibility does not rest with this company 
or its managers. 

By a — in the expenses and other previously fixed 
charges, notwithstanding the decrease in earnings, the actual deficit 
in the amount required to meet the obligations of the company is 
less than that of the preceding year, the deficit for the year 1875 
being $1,353,164.77, and for the year just closed $1,229,630.19. 

The auditor’s report shows in detail the application made of the 
balance remaining after the payment of current expenses. 


135 Coal Property. 


The amounts advanced to the coal companies were necessary: to 
protect large investments in the property thereof, made by this com- 
pany previous to the date of the appointment of the receiver. 


National Stock Yard Company. 


The amounts shown in the auditor’s report as paid Charles Rob- 
inson, and paid on account of the stock, bonds, and coupons of the 
above-named company, were deemed necessary to protect this com- 
pany in the use of the stock yards. The stock yard property was 
represented by an independent company, having no interest in the 
railway, and instead of the — being an aid to the railway, in 
securing and ——— its live-stock business, they were regarded 
as being an obstruction by those more directly connected with that 
branch of the traffic. They were a necessity to the railway, and it 
was, therefore, considered wise and proper that the railway com- 

ny should secure, at least, a sufficient amount of tlie stock of the 

tock Yard Company to control its organization and management. 
In doing this, the course of conduct pursued was to purchase the 
stock, paying to the holders the actual cost thereof to them, as paid 
by them to the company at its organization, and in consideration 
for which the stock was issued. The property was a valuable one, 
independent of the purposes for which it was held. It was encum- 
bool te several mortgages, one of which was to secure bonds issued, 
and to be issued, amounting to $1,000,000, and was represented by 
a stock interest of 10,000 shares, of the par value of $1,000,000. 
This company owned $655,000 of the bonds and $232,200 of the 
stock. By the payment of the amounts named it acquired $519,500 
of the stock and $10,000 of the bonds, thus giving it the absolute 
control of the property, which, instead of remaining an obstruction 
to the business of this company, now contributes to that business, 
and has been leased for $65,000 per annum, the lessees guarantee- 
ing to this company its proportion of the live stock delivered at the 


New York market. 


Purchase of Union Steamboat Company Stock. 


The Union Steamboat Company is an organization created and 
empowered to own and operate a line of steamers on the lakes. 
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136 It owns a fleet of seventeen steamers. The amount of its 
capital stock is 10,000 shares, of the par value of $1,000,000, 
of which this company owned $869,000. | 

The policy of that company has been to appropriate its net earn- 
ings from year to year to the increase of its equipment of steamers. 
The outstanding stockholders not being content with this mode of 
disposing of the surplus revenues—they having no interest in the 
railway company—demanded that such net profits should either be 
divided in the shape of dividends or that the railway company 
should relieve them of the stock which they owned. 

The latter course was thought to be the wiser one to pursue; to 
accomplish which the amount named in the auditor’s statement 
was used. The number of shares purchased was 1,250, leaving 60 
shares of unissued stock in possession of the Union Steamboat Com- 


pany. | 
Buffalo, New York, and Erie Bonds. 


The Buffalo, New York, and Erie road extends from Corning to 
Buffalo, connecting the main line of this road with the latter point 
and with the roads diverging therefrom. 

It had been leased by this company subject to the then existing 
mortgages, the preservation of which lease was a necessity to the 
future business and prosperity of this company. One of the mort- 
gages had matured, and the holders of the bonds secured thereby 

emanded immediate payment, to compel which proceedings for 
foreclosure had been instituted. 

To protect the lease it became necessary to take up the bonds se- 
cured by the mortgage upon which said proceedings were based, to 
do which the amount named by the auditor was required, and was 
80 —— ; the bonds, under the order of the court, being held 
for the benefit of this company. 


Suspension Bridge and Erie Junction R. R. Stock. 


The Erie Company is the lessee of the Suspension Bridge and 
Erie Junction railroad, extending from East Buffalo to Suspension 
Bridge. By the terms of the lease it guaranteed the interest upon 
the bonds of that road and a divident of seven per cent. per annuin 
upon its stock. 

This branch is, in many respects, a necessity to the Erie 

137 railway, being its only direct connection with the great West- 
ern Railway of Canada, and without which it could only 

reach that road over the International bridge at Buffalo, a property 
owned and controlled by the Grand Trunk company. The rental 
rovided for in the lease was largely in excess of the actual earn- 
ings of the road. In the event of the continuance of the lease the 
_ stockholders of that company had a claim upon this for their divi- 
dends. It was not thought best to at once exercise the power which 
perhaps the law vested in the receiver, with the permission of the 
court, to abandon the lease, but rather, if it could be done at a 
reasonable expense, to reduce largely the rental, leaving to those 
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who might hereafter become the proper owners of the Erie railway 

a majority of its stock and at liberty to dispose of the lease as in 

in their judgment might be deemed best. 
The capital stock of that company amounted to 5,000 shares, of 

the par value of $500,000, of which tne Erie Company held 1,753 

shares. By the investment of the amount named in the report of 

the auditor this —＋ — acquired the additional number of 537 

e 


shares, which, with the number previously owned and since acquired 
in the adjustment of other accounts, gave it the control of that 
company. 

Jefferson Car Contract. 


The amount paid to the Jefferson Car Company was in settlement 
of the relations between that company and this. A contract was 
made some years since with that company, by which it undertook 
to place upon the road fifteen hundred four-wheeled coal cars, upon 
condition that such cars be kept in repair, their number maintained, 
and there be paid for their use one cent per mile foreach car. This 
company assumed such obligations, and guaranteed that the earn- 
ings of such cars on mileage account should be equal to $10,500 per 
month or $126,000 per annum. 

Default having been made in some of these payments, a suit had 
been instituted by the Car Company upon its contract, and a judg- 
ment for $179,879.45 obtained. This company held 2,784 shares of 
stock in the Car Company, which stock, however, was of no value 
independent of the cars owned. 

In view of all the facts it was thought advisable to become the 
owners of the cars, cancel the car contract, and thus be relieved of 

the payments involved in its continuance; to accomplish 


138 which purposes an agreement was entered into with the Car 


Company, by which this company surrendered all its stock 
and agreed to pay in instalments, with interest from the date of such 
settlement, the sum of $300,000, in consideration of which the Car 
Company satisfied its judgment, cancelled its contract, and delivered 
to the Erie Company its cars. 


The foregoing comprise the principal payments made on accounts 
other than. those involved in the immediate management of the 
property of the company, its improvement, and the payment of its 
fixed liabilities. They were all made by the express authority of 
the court after a consideration of all the facts, and after such facts 
and the proposed action had been submitted to and approved by 
your board. 


Floating Debt. 


The floating debt of the company has been reduced in the sum of 
$974,621.44 since the date of appointment of receiver. 


: Condition of the Property. 


Thereport of thegeneral superintendent explains, in detail, the con- 
dition — —ů and its equipment. However anxious its managers 
12— | 


7 


90 THE NEW YORK, LAKE ERIE, AND WESTERN R. R. CO. vs. 


may be to economize, and however diligent they may be in avoid- 
ing all extravagant and unnecessary expenditures, the road can 
never be worked with the same degree of economy as it might be 
were the difficulties pointed out remedied. Additions have been 
made to the equipment, in making which a uniformity of pattern 
and plans has been observed. Improvements have also been made 


to the track, as will appear in detail in the report of the general su- 


perintendent. These expenditures, although not chargeable to 
revenue, were, as will appear from the report of the auditor, paid 
therefrom. 

In estimating for the amount of steel required to lay the third 
rail between Waverly and Buffalo the side tracks were included, 
and the requisitions for the rail were made accordingly. 

„In laying the sidings, however, iron was substituted for steel, b 
which means two thousand tons of the steel were rei. Jered avail- 
able, and were used in repairs of road, as mentioned by the gene- 
ral superintendent. 

The accompanying statement of Chief Engineer Chanute contains 

an estimate of the work needed to be done to place the road 
139 in a condition for earning to its utmost capacity, and upon 

the same advantageous terms as are enjoyed by its competi- 
tors. These estimates are, no doubt, based upon the supposition 
that the work is to be done independently of the daily operations of 
the road. Doubtless, in the course of doing the work—f its prose- 
cution should be determined upon—the amounts named could, in 
many respects, be reduced, by the service being rendered in connec- 
tion with the daily working of the road, without seriously increas- 
ing the operative expenses of the company. 

As the work progresses, ‘also, changes in its character, in the 


amount required, and in the cost thereof could, no doubt, be wisely — 


made, increasing in some particulars and decreasing in others. As 
a whole, however, I think the estimates are substantially correct. 
Even if the full amount of work proposed could not be done, if suf- 
ficient means could be provided for completing the double track, 
laying the third rail, increasing the equipment, and remedying the 
difficulties which exist in that at present in use, together with some 
of the proposed terminal facilities, the capacity of the road to earn 
at a largely reduced expense would be greatly increased, and it 
would probably be able out of its earnings, in addition to discharg- 
ing its fixed obligations, to make the balance of the improvements 


required. 
Reorganization. 

An effort is being made by a committee of the bond and share 
holders in Europe to provide the amount required for these improve- 
ments by a funding of a portion of the mortgage coupons and by 
contributions from the shareholders. 

I cannot too strongly commend to the members of the board 
that they give their hearty co-operation to this or some other mode 
for providing the means needed for these improvements. Their 
necessity, their importance, and the ability of the company to much 
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more than provide for the interest upon the increased debt which 
such provision will involve cannot be doubted by any one, especially 
if it be borne in mind that the actual cost of transferring the traffic 
now moving over the road from and to its connections, rendered 
necessary because of its exceptional gauge, would, of itself, be more 
than equal to the interest upon whatever debt it might be necessary 
to incur in the completion of the third rail. 
I beg to repeat that my faith in the value of the Erie road 

140 and property has not changed, but, on the contrary, my 

every-day experience strengthens the conviction that it needs 
only the succor an support of its owners to make it, in point of 
importance, of value, and of productiveness, equal to any of the 
trunk lines, and that if thus supported and completed it will not 
only be able to promptly meet its fixed obligations, but would be 
equal to the payment of regular dividends upon a properly adjusted 
stock basis. 
All of which is respectfully submitted. 

H. J. JEWETT, Receiver. 


141 Report of General Superintendent. 


H. J. Jewett, Eeq., 
President and receiver Erie Railway Company. 
Sir: I respectfully to submit the following report of the ope- 
rations of the road for the fiscal year ending September 30th, 1876: 
The freight tonnage for the year ending September 30th, 1876, was 
5,972,818 tons, or 267,125 less than for the previous year. 
The decrease was altogether in the coal trade, which fell off 544,923 
tons, the general business showing an increase of 277,798 tons, and 
the total of all freight moved one mile an increase of 23,813,871 ton- 


miles. The passenger business shows a like result in the decrease 


of the number of passengers, 10,024, an increase of passenger mile- 
age of 7,677,991 miles. 
The working expenses for the year were $447,929.17 less than the 


preceding year. 


Maintenance of Way. 


There have been used in the repairs of track during the year 
9,464,7.99, tons of steel rails, 7,52314$7§ tons of rerolled iron rails, 
and 606,199 cross-ties. 

When you took charge of the property in July, 1874, there were 
but 176,45, miles of steel rails in the track. There are now 340% 
miles; an addition of 164 % miles, or 93.45 per cent. The steel is 
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Miles 
— laid | Total Miles of 


: Sept. miles | main 
Miles July Ist, 30th, steol | track, Percent- 


Division. July Ist, 1874, to 1876, to Septem- not in- age laid 
* — 2 Sept. ber Zoth, eluding 55 
1876. 301 7 1876. br’ches. 


Eastern „ 35.79 67.12 | 137.91 | 174.50] 79. 
7 68. 26.01 17.05 | 111.06 | 165.50 7.10 
Susquehanna .-.- .... - ines 11.75 2.69] 11.45 | 25.89 | 257.75 | 10.04 
Western 1 1. . 1.76 | 128. 1.38 
Buffalo 50.50 3.53 10.32 64.35 130. 49.50 
„ 1. cxkmnnel tint viene Se 


176.25 | 68.78 | 95.94 | 340.97 | 984.50 | 34.68 


— — — 


142 The amount of rails of all kinds placed in the track each 


year since 1868 is as follows: 


Year. Number of tons. 
. ͤ ͤ KVV onc ee 34.695 
T%VVASPVAVTT iaciananiniaaclaiadbllada 26,4411 
1 ̃ ² U—Q—Q—U—„ ) ⁵ . . 7˙——i]? 23,9691 4 4° 
. C 20,1742 
„ ˙ ²˙ eonleiendaadidaaciiaiaamnaaiaiiaas 25, 743115 
8 PCC 13,858? * ° 
11 ²˙ ö ß . iedabuadaiahensaan aie ahaa 19,0702 ¢® 
Sa chia ies cients tlgniiemebinient libata ine ietiaicatd:s 


It will be observed that in the fiscal year ending September 30th, 
1874, there were but 13,858**° tons of rails replaced or about one- 
half the usual annual quantity. This deficit had to be made good, 
as far as possible, in the subsequent two years, in addition to the 
wear of that time. 

The total amount laid in 1875 and 1876 is less than previous 
years, but your adoption of the use of steel rapidly made the re- 
quirements less. The condition of the track is about the same as 
at the date of last report, except so far as improved by the addi- 
tional quantity of steel rails. New iron turn-tables have been put 
in at Buffalo, Hornellsville, and Attica during the year. 

Some considerable additions have been made to the drainage. 
The ballast has not at any time been sufficient in quantity or of 
approved quality, and is now very much worn and in need of re- 
newal. The track will require for its proper maintenance during 
the current year 9.400 tons steel rails, 8,500 tons rerolled iron rails, 
and 550,000 cross-ties. | 
The quantity of steel above named will be sufficient to complete 

the main track with continuous steel rails from Jersey City to Sus- 
quehanna, a distance of 191} miles. The propriety of substituting 


steel for rerolled iron rails west of Susquehanna is respectfully sug- 
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It would tend greatly to the immediate economy and promptness 


of moving trains if the double track were extended from Canisteo 


to Adrian, on the Susquehanna Division, a distance of six miles, ab 
it would afford at once relief to the Hornellsville yard, now over- 
taxed with the terminal of three divisions. | 

Also from Pine Grove to Narrowsburg, six miles, and from Stock- 
a to Lordville, on the Delaware Division, five and three-quarter 
miles. 


143 Bridges. 


During the year the following wooden bridges have been renewed 
with iron structures at a total cost of $97,137.27, including repairs 
to masonry: 

Eastern division . Bridge 


No. 3}.. 41 feet span. 
ee a 25 


„f ae 66 30 aut 42 66 
Susquehanna division 1 
46 * 1 66 17 3 35 66 
66 pa ac sl 66 47 Me 35 64 
„„ 11 5 us, 1473 feet each. 
66 1 40 8 spe 87 ty 


Two of the three high trestles on the Jefferson branch, Delaware 
division, have been rebuilt, and work is in progress on the remain- 
ing one. 

Of the two hundred and thirty-one bridges exceeding twenty feet 


q span, on the road and branches, fifty-eight are now of iron, and all 


e remainder are of wood, some of which were last rebuilt in 1862. 


| The following should be rebuilt in 1877: 


Eastern Division. 


Number. Location. Length. Cost. 


— — — 


No. 2. Hackensack draw 64 feet spann $2,000 00 


“ 3...| Newburgh branch 1332i2ĩñꝗ2»᷑“4«9%eJ ai 6.740 00 
om do --.| 119 61 — 5,205 00 
2. Newark branch 2 spans, 1433 feet each. 7,659 00 


4 4. Pine Island branch — feet pan 700 00 


* * 
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Location. 


Highway bridge 
Delawate river 


Highway bridge 
Rowland’s Hawley brh 


Millville 


Nearest Station. Length. 


116 feet span, 
3 

59} 

34 
Binghampton 
Hooper, 2 spans 
Susquehanna .. ....... 
Great Bend 


Waverly, 2 spans 
Waverly, 2 spans --.- 4 a 
Binghampton Culvert wanted 
16} feet span 

371 * 


$73,517 32 
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Western Division. 


* 


Nearest station. 5 Length. Cost. 


141 feet span $6,619 00 
Great Valley 60 * 1.766 00 
Little Valley 3 sps. 20 ft. each 1,401 00 
Sheridan ine --| 2,950 00 
Dunkirk .-| 1,401 00 


$14,137 00 


— ee ee ee — 


Nearest station. Length. 


Wallace 93 feet span 


—ͤñy— — —— : —— T—— — — — | —— 


Engine Houses. 


There are fourty-four engine houses on the road and branches, 
with stalls for three hundred and twenty-one engines; but as some 
of them are at the wrong points, and there are four hundred and 
sixty-nine engines on the line, many of these remain out of doors at 
night, summer and winter. Most of the engine houses are of wood, 
and in very combustible condition. 


146 Station Houses. 


The station houses at Harrison street, Passaic, Lake View, Sufferns, 
Turner’s, Owego, and at Avon have been burned down during the 
last three years, and have not been permanently rebuilt. 


oe digi iad ai ase Sie ED tg Sarl eta Se ee Se Pe ae ee ee ee ‘3 1 * - 2 
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There are a number of houses at other points which are worn out 
and require renewal. The principal are local station Jersey City, 
passenger houses at Paterson, Binghamton, Attica, and Buffalo. 


Third Rail. 


A third rail to form a gauge of 4 feet 8} inches was laid between 
West Junction and East Buffalo, and opened for business on the 1st 
of June last. | 

The cost of this rail, with the necessary fastenings, frogs, spikes, 
etc., put down in the track, was $1,060,032.18. 

This forms a continuous connection via the Lehigh Valley rail- 
road from Philadelphia and the anthracite coal regions of Pennsyl- 
vania to Buffalo and the West. The business on this new line has 
been good, and bids fair to be permanent and profitable. 


Bradford Branch. 


The development of the oil territory on the line of the Bradford 
Branch has so far increased the business on that road that the reve- 
nue thereon is now something more than the working expenses. 

The business is greater than that of the previous year by 280 per 
cent., mostly in the last seven months. 

There are now down and in progress about three hundred wells 
in the vicinity of the road; most of those completed are producing 
oil in payin —— and promise to be permanent. 

Some n improvements in the way of side tracks and depots 
are required to accommodate the traffic. 


The Elmira and State Line Railroad Company have connected 
their track with our road at Southport Junction, near Elmira. This 
road affords an additionai outlet to the coal from the Blossburg 
region, and it is expected will afford additional traffic to our line as 

well as lessen the cost of coal used in our service. 

147 In and about New York harbor there have been no im- 
: portant changes during the year. The docks and appurte- 
nances leased from the city, on the New York side of North river, 
and of the Jersey Shore Improvement Company, on the Jersey City 
side, have become depreciated from age, and negotiations are in 
hand looking to obtaining needed improvements to afford proper 
facilities for our business. We have acquired by lease an additional 
pier—No. 7—on the East river, and have covered pier No. 8, East 
river, with a substantial iron shed, to better accommodate the flour 
trade, at a cost of $7,929.72. 

The tugboat “Governor King” has been replaced by a new boat, 
the “Governor Morgan,” using the engines and machinery of the 
former jn the latter. Two additional car floats were purchased at a 

cost of $30,364.49, to transfer cars to the new station established at 
Williamsburgh, principally to accommodate the sugar and cooper- 
age business at that point. 
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Motive Power. 


During the year twenty (20) first-class locomotives were purchased 
of the Brooks motive Works at a cost of $196,000, and four (4) 
new locomotives of the Mogul pattern were constructed in the com- 
pany’s shops at Susquehanna, at a cost of about $44,000. These are 
the only new locomotives placed in the revenue service on the line 
of the road since August, 1872, and have not made good the deprer 
ciation of the 1 — : 

Notwithstanding the addition of — — (24) new locomotives 
during the year, we have but eight (8) additional numbers, sixteen 
6 having been condemned and destroyed. Since the date named 

August, 1872), and prior to 1874, six (6) new switching engines had 
been purchased and are in use in the yards; also three & narrow- 
gauge engines purchased of the New York, Boston and Montreal 
railroad, used in switching at Buffalo and on the Suspension Bridge 
branch, and one narrow-gauge engine purchased in 1875 for the In- 
ternational bridge branch. 

Of the four hundred and sixty-nine (469) locomotives owned by 
the company, one hundred and sixteen (116) are inside connected or . 
crank engines, which are more expensive to keep in repair than the 
modern patterns. The locomotives embrace eighty-three (83) differ- 
ent varieties, which fact, obviously, largely increases the expense of 

maintenance, requiring a corresponding amount of special 
148 patterns, tools, and materials. Of the forty-five (45) locomo- 

tives on the Western Division, thirty-six (36) are of the stand- 
ard pattern, and the cost of repairs on that division shows 4.41 cents 
per mile run, while on the whole road, including that division, the 
cost was 7.05 cents per mile. This economy of repairs is obtained 
from the uniformity of the engines, and clearly proves the import- 
ance of: adhering to the standard in all future additions. 

The engine-houses and stalls are quite insufficient for sheltering 
the locomotives, and consequently during the winter months the cost 
of their care is in 3 


Cars. 


There have been built during the year in the company’s shops, 
fifty-nine (59) new passenger cars and ten (10) new baggage and ex- 
press cars. these forty-three (43) passenger cars, four (4 bagenge, 
and two (2) express cars are additions made to these classes of cars 
during the year, the entire cost of which has been charged to the 
expenses. 

all classes of freight cars two hundred and eighty-six (286) 
(fifty of which were four-wheeled coal-cars) were destroyed. 

There were built in the — shops two hundred and forty- 
seven (247); purchased, seventy-eight (78) ; increasing the total num- 
ber of freight cars by sixty-three (63). 

In the freight-car — — are two hundred and thirty (230) 
varieties, many of them differing in their essential parts; as, for ex- 
ample, nineteen different journal bearings, fifty-three journal boxes, 
eS and fifty-two break shoes. This involves 
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the necessity of carrying a large stock of material at the respective 
and 3 increases the cost of current repairs. 

o equipment of box cars is entirely inadequate to the demands 
of the traffic, and at certain periods of the year the revenue of the 
er ee could be increased if we could conimand additional cars. 
| is business is not of 8 character that, 20 far as this company is 
concerned, can be distributed over more time, and thus keep the 
cars more regularly and constantly employed, but is mostly com- 
petitive, and is taken by other lines, our proportion being limited by 


the supply of box cars. 

The ester Division was during the year placed under the 
charge of the superintendent of Buffalo Division, dispensing with 
| the superintendent's office at Avon. 
149 I cannot neglect this opportunity to refer to the necessity 
that exists for some important modifications of the property 
of the company. You are struggling to compete ſor a common busi- 
ness with — lines of railways having double tracks of steel 
rails, an abundant equipment. adequate shops, and convenient de- 
pots for the transaction of their business; while you are limited by 
' a single track on a large portion of your road, the shops inconven- 
ient in arrangement and insufficient in ity, many miles of iron 
rails that rapidly fail under the heavy and damage by their 
imperfections their rolling stock, which is in itself quite inadequate 
when all of it is kept in the service. The exceptional gauge is also 
an element of constant.cost, while it also largely tends to limit the 
amount of the revenue by limiting the amount of property that will 
28 to you for transportation while the possibility of trans- 
Estimates of the cost of this undertaking have been prepared in 
detail from time to time, and while the amount of — required 
is large, it is confidently believed that the return from the invest- 
ment will be more than ordinarily remunerative. 

Very respectfully, E. S. BOWEN, - 
General Superintendent. 


General Superintendent’s Office, New York, Dec. 5, 1876. 


150 Accounting Department of the Erie Railway Company. 
ie: H. J. Jewett, Receiver. ‘ ne 


Report of the Auditor. 
Auprr Orrice, New York, December 1, 1876. 
Hon. H. J. Jewett, Receiver. 


Dear Sir: I beg to | t herewith my report of the results 


growing out of the 2 — — road, —— etc., — the 
year en September . „together with a summary of your 
other financial transactipns as receiver during that period. . 


eB 
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151 
Dr. Sratement No. 1.—Profit and Loss for Fiscal Year | 
Desits ro REVENUE. 
To Work of Erie Rail- 
ms 3 | 
. Conducting transportation — 84,408,662 91 
3 Motive — 8 ee mee 2222 V 3, 638, 900 95 
Main of ewe-----| 1,235,606 16 
— —— --| 2,437,429 96 
e-e-----| 482,611 80 
212,231, 201 78 
66 Net earnings 8 — —— — 24 — — eee 3,621, 259 86 
3 $15,852,461 14 
To Expenses of Pavonia Ferries, ete. : 
Pavonia Ferries sone] ane ceencos ---| $197,818 42 
— — — 6— —— —— — 
8883 32 —ů——— 
Se 1 — — 2701 77 
— jeeeee@e — 2 44, 182 72 * a 
— 1 freight 
1 — 6245 98 e202, 8,740 88 an 
| — — $368,123 08 
40 Net earnings eeeee 2 22 — — — 2 22222222 — 2 woo „„ 8,940,440 52 7 
$4,308,563 65 
Interest Funded Debt, being 
paid by the Receiver on— 
Ist bonds, $2,412,000, 
7 — tata dy " $168,840 00 
Ist — bonds, $71,000, 7 
gold 8 888 5,147 50 
W mesignge bends . $2,174, 000, 12 100 0 
— — —— 
zd mortgage bonds, 84, 852, 000, 
7 ¢ currency ..................'! 339, 640 00 
“Teoma meee ee. 205,590 00 
currency .. ...... zii 500. 
7 $ currency ....... 12,782 00 f 4 
$884,179 50 oe 
Carried forward $884,179 50 


* This amount includes $580,671.54 for new equipment to replace old numbers, vis: 
Renewals of locomotives -.. aie $234,544 74 


10 % passenger and baggage cars. — 231,135 75 
10 “ freight cars e---. 114,991 06 


* — 
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Ending September 30th, 1876. 
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Crepits TO REVENUE. 


By Earnings of Erie Railway and Branches: . 


From gen) ] 3 5 


iT) 


I 
— — ——— 
mails . eee 


/ ͤ⅛n n ˙²˙ . 


rents oP EPP ED & & co wD eo @@eco 


By net earnings —— coe 


By net earnings 


other sources : 
NE —U —ö' conecues 
Pavonia Horse R. R. 
Erie —— 
Weehaw T 


Grand House rents 
unclai baggage aed freight dep’t....... 


115 


— 


| 


$15,852,461 14 
$15,852,461 14 


—ͤ——z.' —— — — ee — ow 


505,078 28 
281,200 65 


— 


—.ͤͤ — 
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Statement No. 1—Continued—Profit and Loss for 


DEBITs TO REVENUE. 


To Interest on Funded Debt in De- 


To interest on loans, eto 


Brought forward 


fault on— 


5th mortgage bonds, 8709, 500, 74, 


Sterling m — $4,680 


000 
Consolidated bonds,$12,- 
076,000, 73, 8 
o mer bonds, 810, 
Pons ye O, Th 1 
nds, 814, 
20 Ts, 7%, gold 5 N 


To Long Dock Com bonds. e ee 
terest — 000,000 


To Interest on Boston, Hartford, and 
R. R. Bonds, Guaranteed 


To r docks. Interest on 


222 ®@@@ae@ece cove 


and New York | K R. 
ew York and Erie R. 


Buffalo, 
— ne 


Lack., and Western R. R. 
‘ Rent of track 


Branch 
Rochester and Genesee Valley R. 
Buffalo, Bradford, and Pittsburgh 
Montgomery and Erie R M- 
Goshen and Deckertown R. R.. 


222 ©@ @@e@ae „2 


$228,960 00 
14,140 00 


$884,179 50 


2,877,785 00 


$8,761,964 50 
210,000 00 


Carried forward 


—— — ö 


. Fiscal Year Ending September 30th, 1876. 


Crepits To REVENUE. 
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Statement No. 1—Continued. Profit and Loss for 


Desits TO REVENUE. 


Avon, Geneseo and Mt. Morris 


R. k. 


Erie and Genesee Valley R. R. 


Less 80 per cent. of earnings 
To Paterson and Newark R. R.: 


Rent 
Less 36 per cent. of earnings — 


Taxes State of New Jersey 
— State of —— 3 
proportion o opera 

Cincinnati, Hamilton and Day 

ton R. R., from Oct. 1, 187 

to Feb’y 20, 1876, inclusive 
Claims prior r to Oct. 1, 1874 
Expenses of reorganization 


$068,612 00 


15,000 00 
8,400 00 


85,000 00 


22,022 47 


eSe@ @@eee „% „22 


| $5,170,070 71 


— 


$4,358,241 27 


12,977 58 
19,374 62 
10,887 90 


10,797 78 
24,177 94 
4,414 71 


To deficit for fiscal year ending Sept. 80, 18786 


—— — $1,229,680 19 


Fiscal Year Ending September 30th, 1876. 


Crepits TO REVENUE. 


Brought forward 2442—29 2202 -202 sonees ---- connes . $3,940,440 52 
By deficit for fiscal year ending Sept. 80, 1876 ...................... 1,220,680 19 


888 


18 90761 r 
69 et 3 


conc ccen=--= mg ‘guBo] UO 4891030] 
— —— —— snug A A Oy pus H ‘uojs0g ‘qu pod udn 
„ p? ̃ unανννe, M 

zj,j,ẽ¶̃ůu undo 1000 
se a ENO 2 

cone —— — n ο⏑,jmx A. deep zdf. 

— cwccecns eres oe= 134 Bas dand onοů%NαdO pn 
— ore ” *syDOp UdyAMVYIO MM 
1 * ” ‘ssoudx gy ong 
ean cne — a cnnnns a= --------gqguad sg “pwddIVY osIOF] BVyuoaT 
——— — —— j soguadxg S Hn¹⁰¹ν⁰ν BUuOABT 


= = 


KR 


* 
e 


328225 


* 
* 


8 
=] 


= 
2 
t= 
E 


60 601 O¹⁶ eee 


e zsRERSSSA8A 
38 


0 
== 
2 
oo * 


S888 
— 
0 


i 


81 918 ˙2198 


= 
2 


wane none —— — — ben [BIO], 


10 uo £yehor MH A Une pus Plospurg ‘ojegng 
—— on ne — . —— ona: sans -es WO zieh, 


——— — — gydjeoor a dep zue pus eαννενι,ỹpGEéou l 
——— - guuaa Aquodoad osnoxy vd puwp 


2 
o 


i 
8 
38 


4 
N 


222 sg@@e@eee 22@ea@eo 


sa 
88 


” *syIOP USYMVYSO A 

ah e diet anton mans nen 3 iCoet ” ‘seoudx gy oy 

aur = “pworley oop wyuvasg 

—— —. — r Ge “sajazay BIUOACT 
uus JON 2 


— — —— — — — goguadze Sui 
——— cone — — οαν⁰nwd pus une og Uhν,ẽi 


8988 
888 


S8 SS 888888 
— 


I 
2 
2 


28 
2 
© 
* 
rs 


SL 108 186 31 
51 19898 916 


88 |seessasa 
88 


4 
— 
— 

~ 
2 
— 
. 


AUvAUuoR I 9281 | . ¹¹ũ/m 


9181 


* 
* 
— 
18 
3 < 
* f 
=. 
8 
1 
8 
= 
| 2 
* 
E 
8 


—<—— ee a gee ee ee 
5 


18 18 eee ae ee a oe oe | 
ee sequajdeg Surpue avo jwosy 103 snydins Ag 
00 984 L78788 . 00 84˙48786 
. | We meren, rT 277 ee ~snjdans oy, 
81 089°6es 16 PAR ee eee e 929181 
00 98122888 ene uf ep pepum uo ⁰ν,ö Ag | wen sso] pus yyoud sod se ‘yoyop OL 
10 8 ON LNANALVLIG "ad 
-<yodoad vy} uo oF¥Fzs0u1 04} Jo uononpear om) ur pordds sum o1g oy} yesulese ON'6E7 gus o oον,]̃èauſ OFT, 


0 
e ‘souumnsul lm ‘10qQ¥] 10} sosUEd xe Ipso OY} 9281 


ic; om ory ‘FzgT at ag Ad pofosysop soungxg pus sioid og) Jo [BMoueL om popnν⅛lt̃ fg Ul SYSOP 1% ue OF? JO sosucdxo q. » 


8 ä * — * N a * 8 . * * * ve * * * * * ‘ a 2 1 L 
8 R RRR * : . ‘ , 


99 5898818 9 t 2 18 LL 1s |“ ee 
98 098170 — — #2 S6U'R89'SS OL 6196 : e "GOP [0], 
IL r 1 FIPS e e eee eee Leone ee Jo sosuodxg 
00 9749 em ee . RE AE PCC uopuoy ‘sssuedxe 11 
68 889.66 We ay | 68 889.66 F emed te ae va F 
00 009, )ũ / ... 00 009.70 * Wm 6 % 6.00 20 daf Jo o 
ae) ¥6 LLI¥Z 98 601.671 l tg? : iet 381 1090900) 04 20nd j, 
8 L6L‘OL res or 71 989,18 e SNE une „ 7 1 
6 48 en FL8'6l r ee Ceuef aN 30 ru 
68 900 59 rr BL L6L‘OL 20 708.80 — — Mane op Supesedo ol jo wows ong 
10 9901 89 146.81 Zo 868.11 eos ae ee eee WVAON PUT UoKINeT 
76 189˙8 96 98.97 ZO 904.86 a ee qual -H M Dun cha pus epa aojsuedeng 
r 00 510.489 95 810,089 ee I eth ene , Pos¥o] JO s[eiUeY 
10 400.011 Des OF9'S 78 K . ²˙ ATE MP SEI. wnymard PIO‘) 
09 906'Z ececennemmnnm-| 99 SLI‘6S 88 888 18 * ; = W ‘soduBzsoul uo 4901070] ; 
891 
* * 


a 


ae oe oe 4 
pd he. 3 5 2 
* 1 it 


WWW 
1 * 


108 THE KEW YORK, LAKE ERIE, AND WESTEEN R. u. CO. vn. 


* 4 


Department. 


159 Srarxuxwr No. 4. 
Earnings, Erie Railway and Branches. 
Percent. 
From— 1875-6. 1874-5. Increase. | Decrease 
Inc. Dec. 
Gen’l freight. | $8,252,788 95 | $8,022,658 58 |280,125 37 . 2,% 
Coal “ . 8,177,145 75 4,264,741 27| 61, 087, 505 62 25% 
Express 882 94 608,953 4o1:3/kͤ—*n“„% J .--. (204, 
Passengers.......| 8,427,626 45 8,461,804 31. L? 677 86|....| 1 
Ee 077 09 400,656 73 579 64 |.... 5 
Rents ..... ..... 60,857 74 64,826 21 8,968 47 
Miscellaneous 135,087 22 158,718 10 —— 28,680 88147 
— 14 pare 60 penn — 46 | ...| 6), 
STaTEMENT No. 5. 
Expenses, Erie Railway and Branches — Freighi. 
Percent. 
Department. 1875-6. 1874-5. Increase. {| Decrease. 
: Inc. Dec. 
Cond’tg. transp'n. $3,807,157 86 | $3,209,955 04 007. 202 R 3 
Motive power ...| 2,857,771 95 2,770,086 95 | 87,685 oo - 3 
Maintenance way.] 1,828,072 44] 2,885,138 12 /}.....-.....| $507,065 68 |..../21,% 
Maintenance cars... 852,274 25 861,447 188 9,172 98 |....] lyy 
Gen’l expenses.“ 861,958 84| 471,159 20 . 109,200 45 | .... 284, 
Total. $9,207,285 34 | $9,647,786 58 |..........| $440,551 24 |....| 44, 
STATEMENT No. 6. 
Expenses, Erie Railway and Branches—Passenger. 
Percent. 


Gen’l expenses... 


— —ů—ůůů 


$1,040,189 75 689, 805 30 
804, 794 00 


778,808 11 
250,967 91 
157,084 60 


$3,031,344 87 


132,364 00 


r 2 „ 


86,481 64 


$7,877 98 |. 
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160 SraTEeMENT No. 7. 
Total Expenses, Erie Railway and Branches. 
Percent. 
Department. 1875-6. 1874-5. Increase. | Decrease. 

Cond’t’g transp’n .| $4,486,662 91 | $4,260,144 79 186,506 122 

ve power . 38,688,900 95| 3,674,880 95 J e 
Maintenance way.] 2,487,429 96 38,118,446 23... $676,016 27 |. 
Maintenance cars. 1,286,606 16 1,112,416 09 123, 191 07 1 
General expenses. 482,611 80 628,248 89 |... ......| 146,682 09 


Total 1 78 9 95 


$447,929 17 


SraTEMENT No. 8. 
Miles Run by Trains, Erie Railway and Branches. 


: Percent. 
By— 1875-6: 1874-5. Increase. | Decrease. |———— 
- ¢Inc.Dec. 
Passenger truins 8,201, 006 8,202,292 |.... ..-.... 1,387 
Freight trains....| 7,507,842 27,506,516 .. 90,674 _-. 1% 
Switching trains 1,806,117 21, 808, 508 1,600 | ........ ...] yfg 
Other trains 116,401 166,454 | ... ..... y 257 
— win cme 12,682,365 12,762,870 |.......... 180,505 |....| 1 


These were combined under the one heading of Freight in 1874-5. 


STATEMENT No. 9. 


Traffic on Erie Railway and Branches. 
Percent. 
Description. 1875-6. . 1874-5. Increase. | Decrense. 
Inc. Dec. 
„ No. passengers... 5,042,831 6,052,868 10,024 |.... 
Passengers carried 15 
one mile. 163,074,795 155,396,804 7,677, 99111 ĩ 4 
Tons gen’! freight. 2,665,174 2,387 376 9 
Tons col 3,807,644 3,852,537 544, --. 14), 
Tons | — 
ed mile. 775,608,348 | 678, 257,229 97, 251,114 14% 
Tons coal carried 
one mile. 264,923,578 | 338,360,821 | ..... [ 738,487,243 b 


CU 


„ i pen, 
1 Pe * 
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161 | StaTEMENT No. 10. | 
Traffic on Erie Railway and Branches.—Condensed. | 


2 Percent. 
Description. 1875-6. 1874-5. Increase. | Decrease. , 1 
% Ine. Dec. | 
No. passengers 5,042,831 §,052,855 | ....-..-. 10,024 |....| 1 
Passengers carried } ( 
one mile 168,074,795 | 155,896,804 | 7,677,991 .| 4%, 
Tons freight 5,972,818 6,289,948 287,125 43, 
Tons freight car- | 
ried one mile 1,040, 431,921] 1,016, 618,050 23,813,871 — 27 
| 


The coal and other supplies transported for the company’s own 
use amounted to 515,366 tons, thus swelling the aggregate tonnage 
for the year to 6,488, 184 tons. 


STATEMENT No. 11. 


Comparative Statement of Earnings and Expenses per Train Mile and 
per Unit of Traffic, 1874-5 and 1875-6. 


Erie Railway and Branches. oe 
| | Percent. 1 
Description. 1875-6. 1874-5. Ine. Decrease. 
| Inc. Dec. 
Earnings per freight-train | 
— — $1 52 81 62 — $010 --<-| 645 
— per freight-train 
— — —-— 122 1 28 — 06 — 14 0 
Net earnings per freight- train N 
mile — cece! 30 34 — 4 — 117 
. per passenger-train 
— mann anemone cone cone 1832 18363 4 —— 8 
=. per MM 255288 n 
— le — 94 94 — 00 ---| 0 
et earnings per passenger- 
train mile 38 | 42 si ee 04 ----| O95 
Earnings per ton per mile - cents 1.098 cents 1.209 . cents .111 | - 97%, 
Expenses per ton per mile „ 8855 968. 073 — 775 2 
Net earnings per ton per mile. 2138 251. 038 1575 
Earnings per passenger per | | | 
mile .... .... * 2908; “ 2997)....; “* .198/ .../64 - 
Expenses per passenger per | | | i 
1.854 1.950. 0964 
Ner — per passenger per | | | 
—ͤ . —- . * BU lisse) @ SRD hms 


*Including mails and express. 


162 ‘Summary. 
The — is a summa 
ceiver during 


and loss account, viz: 


Surplus for fiscal year ending September 80, 1876, as 
per statement No. 8. 


Add means realized from sources as follows: 


Cash on hand October 1, 1876. 
Lehigh Valley R. R., third ra 


Increase of amounts due to other companies and indi- 
viduals on current accounts : 


Rentals of leased lines 
1 18 
Accrued interest, Boston H. and E. bonds 
e .. cats cane coanncce 
I eee 
Sundry companies and individuals 


TOM NICKAIS AND SIDNEY CLARIS. 


Reclamations .... — 
Decrease of materials and supplies 

0 amount due by freight 
Increase of amounts payable for current expenditure 


22 


2202520. 


Assets of the Erie Railway Co., collected in account: 


Pullman Palace Car Co. 
Sundry sources . 


Sundry assets of the Erie Railway Co,, transierred -.. 
Claims of the, Erie Railway Co., recovered ...... ..... 
Reduction of miscellaneous assets 


Outstanding coupons which have matured during the 

present fiscal year: 
First mo coupons of November, 1875, and 
March 6 ee2@o „„ „„ 28. = 


9 oee a 
— ns of March and Se 
Third mortage as — ail r 
cou a 
e — tt 
Fourth mortgage coupons of April and October, 


898899 ——— —— 


Buffalo branch mortgage coupons of January and 


July, 1876 ...... ...... 


oe @e@e 


108,410 75 
59,054 96 


980 00 
17,990 00 
28,595 00 

106,280 00 

168 00 


Total to be accounted for- 


of your financial transactions as re- 
e year beyond what is already shown in the profit 


— — 11,648, 154 81 


361,020 62 
716,875 00 


$4,375,707 02 


a) 
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163 This amount has been expended as follows, viz: 
Reduction in floating debt. cone $428,904 65 
Construction main line, consisting of new side tracks 
and other permanent improvements, viz : a 
Ballast K ͤ ͤ oo ° | 
Bridge masonry y —— 197 25 
Chairs and splices ....--<.-.--- 826 28 ) 
Cross-ties 2 mec 8,421 67 
Fencing — 3 186 61 
Foreman and tool- houses wwe 248 90 
Frogs and switches 8228 — 
1 K. 
Incidentals — — 2 —„-—4 54 46 
1 scicicintum nti didneiin alerts stahiattin cand ceraints 21,510 08 
9 cones —ñ—ñĩ ones 680 80 
Road superstructure — 7,874 36 
Spikes and bolts 6 — - * 1,610 88 
—— 
49,340 82 
Third rail, between Elmira and Buffalo --: . 1,060,082 18 
Machine shops, engine houses, etc. .... ....-. ....--.. 7,062 85 
40 improvements in Dunkirk shops, trans- 
ferred by Brooks’ Locomotive Work 10,406 64 
Rails—eteel (difference in value between steel and iron) 120,877 22 
Stations and warehouses een 11,560 18 
ENN — 2 cone ev esas cose shsonceseo 65 28 2 
1,268,888 12 
Equipment: 
Cars burden .... .... .... .--. ---- ------ ------- 4,000 00 ö 
Car floats (N. T. harbor) ........ ........... $0,864 49 
Machinery for shops 562 60 
. 168 88 
„cc 1,947 04 
Alterations and additions to general office: : he 6,487 62 
Construction on branch lines, consisting of permanent 
improvements and additions outside of repairs, vis: 
Avon, Geneseo and Mt. Morris R. R .. 1,108 18 
Buffalo, Bradford and Pittsburgh R. R. 708 49 
Erie, International branch 8,107 59 
Hawley branch h... 6 00 
Jefferson brunch .... .... „ 2,188 74 
— gts and Erie R. R. ...... 1,026 96 
Newark and Hudson R. MKK 2,244 18 
Rochester and Genesee Valley R. R.. 1,468 81 
Paterson and Newark R. R. const’n . $1,489 26 
Real estate .... . 18,650 00 Ta 


Suspension Bridge and Erie Junc. R. R. : : 
T $4,981 77 
— ROO ROE 


Carried forward „„ r = 0)6lUG 
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Brought forward = — — 
Oak Cliff dock Construction ....-...-. 
Construction of car hoists at Leavittsburgh and Mans- 


Ey SO — — ů ů ů — — — 


Increase of amounts due by other companies and in- 
dividuals: 


Hillside Coal and Iron Company, advances .... 171,814 01 


N. Western Mining and Exchange Co. advances 87,996 02 
U. S. Post Office nt... 1 165,541 39 
Sundry companies and individuals 71,847 77 
Avon, Geneseo and Mt. Morris R. R., rental 8,406 00 
Increase of cash in transit from agents deus IS 
Purchase of stocks, bonds, etc. : 
National Stock Yard Co., stock 5,000 00 
Union Steamboat Co. n 89, 450 00 
. Bridge and Erie Junc. R. R. Stock 6,893 82 
Pavonic Horse R. R. - Bonds 820 00 
National Stock Yard Co. — Bonds and coupons. 16,069 44 
Buffalo, N. V. and Erie R. R.—Bonds .... .... 255,000 00 


Stocks and bonds recovered : 


Suspension Bridge and Erie June. R. R. stock. 50, 000 00 
Northern Central R. R. 7 p. e. income bonds 
(exchanged for 5 p. c. 2d mortgage bonds) 350,000 00 


Reduction of amount of coupons outstanding, October 
. eee eee ee e 


Reduction of miscellaneous liabilities: 


Rentals of leased line .... -..- 8,286 18 
Jefferson Car Co. on account of equipment 250,000 00 
Charles Robinson on account of National Stock 

Yard Company's stock 50,000 00 
Sundry companies 36,000 00 


Amounts advanced for purposes of reorganization and 

litigation in London ͤõ«4õ«  -2-0--0- 
Balance of sundry adjustments, etc., to revenue of 

previous year .... ...-.....-.---.----------------- —— 


Liabilities of the Erie R'y Co., paid and settled in ac- 

count: 
Rental of leased lines 65,834 68 
M a I CN ininguis atiddettanaece oo sous 62,501 60 
Miscellaneous liabilities .. ... .......... ...... 16,169 14 

Liabilities of the Erie R’y Co., transferred : 
Rentals of leased lines...... ::: ——1„ĩũk2— 

. Increase of amounts due by passenger agents and con- 


uctors ee ee — — 22 22 — 2 22 — eee 


$3,966,763 93 


Total amount appropriated — 


118 


$1,757,564 22 
7,784 42 | 


14,836 21 


878,232 76 


400,000 00 
176,888 00 


344,286 18 
17,000 00 
3,105 86 


144,495 42 
6,188 68 


50,447 16 


r a 


— 


Balance of cash on hand, October Ist, 1876........... .........- 


15—258 


TTT 


$408,943 09 


J 
ee eee ee ars 


1 . 9 9 
2 r 
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165 In addition to the — we received during the year, 

from the estate of James Fisk, Jr., 990 shares of the stock of 
the Brooks Locomotive Works, of the par value of $100 each, which, 
together with the 990 shares already owned by the company, and 
represented in the reclamation account of the company’s . 
were surrendered to the Brooks Locomotive Works in _ settle- 
ment with that company under contract of May 25th, 1876. 


The cost of road and equipment, per statutory report of Septem- 
ber 30, 1875, was $115 agen and per present — 75 (including 
$1,060,032.18 for third rail, Elmira to Bu , $117,140,287.47, or 


an increase of $1,144,340.84. In point of fact, however, the increase 
for the year was 51, 301,303.15; but, owing to adjustments made dur- 
ing the year for erroneous debits to this account in former years, the 
sum of $156,962.31 was written out to various other accounts. 


Our working expenses are shown in the State Report under the 
three general — f— 1 


“Expenses of Maintaining the Road or Real Estate of the Cor- 
poration.” 
“ Expenses of Repairs of Machinery,” and 
“Expenses of Operating the Road,” 
into which our classification of expenses, under the general heads of— | 

“Conducting Transportation,” 
“Motive Power,” 
“Maintenance of Way,” 
“ Maintenance of Cars,” and 


“General Expenses” 
is merged. 


166 You have thus before you the results of the fiscal year ; but 

I deem it proper in this connection to advert briefly to the 
results for the period from your appointment as receiver until Sep- 
tember 30, 1875. 

The net revenue for that period, after all — to it, was $27,- 
551.80, or, if the interest on funded debt in default ($997,941.58) be 
eliminated, $1,025,493.38. 

This was expended mainly as follows : 


Reduction of floating debt $550,626 79 
Charges necessarily incurred other than for working 


expenses, etc., as per statement No. 13 * 374,751 92 
7 $925,378 71 
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168 STATEMENT No. 13. 


Charges necessarily incurred other than for Working Expenses, and also 
charges for authorized Investments of Earnings, from May 27th to | 


September 30th, 1875, inclusive, viz: 
Construction, Main Line. * 
Consisting of new side tracks and other permanent im- 
provements: | 
Ballast $86 25 4 
Bridge masonry .--.-. -..-~- ---. ---<<- ---- ---- -=-=-- 6,457 73 
B superstructure ._.. .... ...- ---- ---- --------- 528 36 
Chairs and splices .... ..... - 894 78 
Cross ties 2 6,249 06 
Engineers, salaries of. one 1,011 10 
Fencing ———— 155 12 
Foremen and tool houses: 57 32 
F and switches . 1.675 68 
ing. . — 9,600 90 
— 3 — —ñ— 5 80 
— dhantmenenanive out 80,951 70 
BE OE GAG 200 cone ———— 175 00 
Road superstructure .... ........ — — 12,389 72 
. .—————— 1,724 74 
874,063 81 
Machine shops, engine-houses, etc. e —n——r ---- ---- 802 59 
Rails, steel (difference in value between steel and iron) 18,606 19 . 
Stations and warehouses .... 6,195 08 
. . det nmen 87 96 
. a 
a 94,255 63 
Equipment. 
Cars, burden r e 1,282 50 
Jefferson Car Co. on account of equipment — ---.---..-.- 50,000 00 
Real estate ...... „ | nalilgniaiaaton’ hain 158 75 
Alterations and additions to general offices. 3,571 72 
149,268 60 
Construction, Branch Lines. 
Permanent improvements and additions outside of re- 
pairs : 
Avon, Geneseo & Mt. Morris R. R. —. 
Erie International Railway: 
: Construction — cons cone $4,937 22 . 
1 Real estate. --- 1,500 00 
i. — — 6,437 22 P 
Jefferson Branch r 0 2 
Paterson & Newark R. K .-...--. .....---.- 187 10 
— Bridge & Erie Junc. R. g.... 3,258 46 
Goshen & Deckertown a ä — —ę— 374 51 
Rochester and Gen. Valley “ 2 2 eee 556 23 15,686 83 


Carried forward 8 — Geen an 


+. 
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169 StaTEMENT No. 13—Continued. 

Amount carried forward ůůlͤ«h“ $164,955 43 
Weehawken docks, construction — . cites 6,806 85 
Glenwood Coal Co., advances..................-.... 3,732 88 
Hillside Coal & Iron Co., advances. ...... ........... 96,597 23 * 
N. Western Mining & Exchange Co., advances ...... 70, 657 93 

— — 172,988 04 

Erie & Milwaukee line, advances ‘i 1,500 00 
Chas. Robinson, on acc’t of Nat’l Stock Yard Co., 

stock 1 den — 3,000 00 

Erie Railway Co., mortguges, real estatt eke 25, 501 60 

— —— - $374,751 92 


The entire reduction, therefore, in the floating debt, since your 
= as receiver, has been $974,621.44, as per Statement 
o. 12. 
Very respectfully, S. LITTLE, Auditor. 


170 REPORT OF CHIEF ENGINEER. 


Erie RAILWAY CoMpPany, 
OFFICE OF CniEr ENGINEER, 
New York December 11, 1876. 
H. J. Jewett, Esq., 
President and receiver Erie railway. 


Sin: I have, at your request, prepared the following statement 
and estimate of cost of the improvements which seem most desir- 
able for the Erie railway: | 


1. Narrowing Gauge. 


Thethird rail is now complete from Waverly to Buffalo. The esti- 
mated cost was $1,042,662 and the actual cost has been $1,060,032.18. 
By extending this third rail from Waverly to Jersey City, a dis- 
tance of 255 miles, a continuous connection of standard gauge will 
be established with Buffalo and with all the railroads — the 
Atlantic and Great Western R. R.) on which the foreign business of 


. the Erie railway originates, so that the cars of four feet eight and a 


half inches gauge can come through to New York without trans- 
ferring of loads or car bodies. 

As the road is double-tracked part of the way this third rail would: 
be required on 467 miles of main track and 113 miles of side track, 
and, if laid with steel, is estimated to cost $2,100,096. 

This done, the — bere rr a rolling stock can be gradually 
changed by rebuilding the locomotives and cars for standard gauge, 
as they require renewal. 


2. Steel Rails. 


— road and branches worked by the Erie comprise 956 miles of 
railway. 
On these the aggregate of main tracks and sidings amounts to 
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1,616 miles, of which 341 miles are laid in steel and 1,275 miles in 
iron. On a portion of the latter, being upon branches and upon 
sidings where the traffic is not very heavy, steel may be deferred. 
171 It is estimated that steel should be substituted for iron on 
660 miles of main track, and that the cost of doing so, allow- 
ing for the value of the old rails taken up, will be $1,320,000. 


8. Double Track. 


Three hundred and five miles of the line consist of double track 
and 651 miles are single. Of these the portions where the existing 
traffic is most cramped for want of additional tracks are the remain- 
der of the main line between Jersey City and Buffalo, 132} miles; 
from Hornellsville to Tiptop Summit, 12} miles, and from Olean to 
Salamanca, 18 miles, on the Western Division; from Hawley to 
Lackawaxen, on the Hawley Branch, 16 miles, and from Greycourt 
to Newburgh, on the Newburgh Branch, 18 miles (to accommodate 
the coal business), as well as between Hampton and Jersey City, on 
the Eastern Division, where the pressure of the traffic is now too 
great to be economically accommodated by the existing two tracks. 

t is proposed to relieve this portion of the line by a series of loop 
lines, which will avoid, without material increase of distance, some 
very objectionable gradients upon the existing line. The whole of 
these additional tracks, together with passing tracks upon which 
freight trains may be overtaken and passed by passenger trains pro- 

ing in the same direction, are estimated to cost $4,535,000, as 
shown in detail on the estimate herewith. 


4. Engine-houses and Shops. 


From fifty to ninety locomotives stand out in the weather every 
night for want of adequate engine-house room, and the cost of re- 
pairs of locomotives and cars is materially enhanced by the lack of 
efficient shops and tools. It is estimated that it will cost $295,000 
for engine-houses and $1,350,000 for shops and tools, in order to 
secure these requirements for the protection and proper preservation 
of the engines and equipment of the company. 


5. Stations and Sidings. 


Many of the sidings and stations where trains are sorted and 
made up are not only inadequate in extent, but, having grown up 
piecemeal, they are ill-arranged for economical working. They 
should be remodeled and extended. 

A number of the passenger stations are also in need of renewal to 

— those which have been either burned or worn out or 
172 which no longer afford the necessary accommodation to the 
public. The most expensive of these will be at the principal 
terminal points, Jersey City and Buffalo. It is estimated that a 
— $1,277,000 should be expended in this class of improve- 
ments. 
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6. Bridges. 


There are 173 wooden bridges on the line, and only 58 of iron. 
A number of the former are nearly worn out, and all considerations 
of economical future maintenance, and of avoidance of interruptions 
to the traffic, point to iron as the suitable material for their renewal. 
The cost is estimated at $850,000. 

I have also estimated that $65,000 would be uired to linea 
portion of and ventilate Bergen tunnel, and $50,000 for additional 
transfer floats at New York. 


7. Terminal Facilities at New York. 


In consequence of the rivalry between the railroads, the practice 
has grown up to@leliver goods without extra charge all over New 
York harbor. Much of this could be avoided, and the expense of 
extra handling and carting saved to the consignees by providing 
storage warehouses at the Jersey City terminus, where the goods 
could remain until resold to the consumers or exporters. An ele- 
vator and store to hold 1,000,000 bushels of grain is estimated to 
cost $550,000, and a set of warehouses for merchandise are estimated 
at $950,000. It is believed they would prove profitable in them- 
selves, in addition to the saving in expense they would produce for 
the railway. : 


ee @ 


8. Rolling Stock. 


If the above improvements be carried out, additional engines and 
cars will be required to accommodate the increased traffic conse- 
quent upon the change of gauge, as well as to furnish equipment of 
standard gau [ estimate that 2,000 new freight cars and 100 loco- 
motives would be required, and I recommend that a portion of the 
latter should be of the “ consolidation ” type for freight. These en- 
gines are nearly twice as powerful as the ordinary standard locomo- 
tives, while the weight per wheel is about the same, and the de- 

structive effect on the track not much greater. They have 


173 proved satisfactory on roads on which they have been intro- 


duced, and their use would bring about a notable economy 
in the cost per freight-car mile. 

The following estimate shows the cost of the various itaprove- 
ments above mentioned. It is a compendium of those furnished to 
you last summer, and agrees with them in total amount, except that 
the cost of the third rail from West Junction to Buffalo, estimated 
at $1,042,662 (but now — at the actual cost of $1,060,022.18), 
has been left out, and that I have added $2,200,000 for cost of addi- 
tional rolling stock, which was omitted from the former estimates 
furnished by the engineer department, although they were, I be- 
lieve, included in those from the operating department: 
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Estimated Cost Improving Erie Railway. 
Extending third rail, Waverly to Jersey City -- $2,100,096 


Substituting steel for iron, 660 miles 1,320,000 
Completing second track, Delaware Division, ad 


—— ³Q— ghibabese ina loaabineienireeshenen $470,000 
Completing second track, Susquehanna Di- 1 

vison, 21} miles 233, 000 

Completing second track, Buffalo Division, 
3 — wicca tlhe mented teapione - 885,000 

Completing second track, Part Hawley 
Branch, 16 miles 400,000 
Passing tracks for freight trains 175,000 

Third and fourth tracks, Jersey City to Ruth- 
— ... yen chen — 
Loop line, Rutherford to Ridge wood 000 
5 Monroe to Hampton 1,001,000 
Second track, Greycourt to Newburgh ---..- . 360,000 
* Hornellsville to Tiptop --- 275, 000 


N Olean to Salaman ea 300,000 


| ; 4,535,000 
Engine-houses at sundry points 296, 000 
New machine shops and tools at sundry 4 
—— —— 2 —— See ae ee 
— — 1,645,000 
$9,600,096 x 
174 Brought forward --- $9,600,096 
Remodeling station and sidings, Jersey 
———ͤͤͤ TT—T—T—T—SAA tient 32,000 
Remodeling stations and sidings, Buffalo 60,000 
Remodeling stations on line of road —— 400,000 
New passenger station, Jersey City 254,000 
80 Os SR —LDL—— 51,000 
stations on line of road 480, 000 
— — 1,277,000 
—— wooden bridges with iron 850, 000 
Lining and ventilating Bergen tunnel ‘“ 65,000 
Additional transfer floats, New York... ....---.-....- 50,000 
Aevator for grain (1,000,000 bushels), Jersey City — 550,000 
Warehouses for merchandise, Jersey Citꝛy - 950,000 . : 


100 new locomotives, at 511, 000 — .__- 
2,000 new freight cars at 8550 1,100,000 


2,200,000 
— 2 a .--- $15,542,096 
Respectfully submitted, 0 i 


CHANUTE, 
Chief Engineer. 
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175-176 ScHEDULE C. 


Report of the board of directors of the New York, Lake Erie & 
Western R. R. Co. to the stockholders, for the fiscal year ending 
September 30, 1881. 


-,°? 177 ' Orrice New York, 
LAKE ERIE AND WESTERN RAILROAD CO, 
New York, November 29, 1881. 


, To the share and bond holders of the New York, 
> Lake Erie and Western Railroad Company: 
The board of directors submit, herewith, their report of the ope 
= of the company for the fiscal year ending September 30, 
1. 
The gross earnings and operating expenses of the road, including 
all branches and leased lines, have been as follows: 


Earnings. 
From general freight. $11,126,149 24 
“ — engers ....------------ 4041207 03 
” 1 — 
3 4 mails e coi — aoe wen eemenen 167,459 56 
* express 7 384,346 42 
2 4 miscellaneous 130,256 71 
“ car service freight 12,698 85 oe 
7 $20,715,605 18 
Operating Expenses. 
For conducting transportation $5,851,335 11 
“ motive power - 38,782,861 42 
“ maintenance of cars 1,056,805 15 
maintenance of way 2,098,905 46 
general expenses 466,322 92 
13,256,230 06 
Net earnings from traffic......-------.-.--..--...- $7,459,375 12 
To which add earnings from other sources 844,305 96 
pS SNPS Se OE ee $8,303,681 08 


‘ 178 From which deduct interest on funded debt, 
rentals of leased lines, and other charges... 6,416,263 34 


Leaving a net profit from the operations of 
1G FOND — ¶ — $1,887,417 74 


This amount, together with $109,988.25, received from the trustees 
during the year, from the assessment paid on the stock of the Erie 
Railway Company ; $230,325.00 received from the sale of 5,000 
shares c= common stock ; $363,375.00 received in settlement 
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with the London Banking Association; $72,393.97 received in set- 
tlement with Bischoffsheim and Goldschmidt; $332,500.00 realized 
from sale of $350,000.00 Northern Central Railway Company’s 
second mortgage bonds; $75,000.00 realized from the sale of stock 
of the Union 5 Dock Company, at par, and $10,000.00 from the 
sale of — 4 and Buffalo railway's bonds, at par, making in all 
83,080, 999.96, has been applied mainly to improvements of the road 
and property, and to the acquisition of equipment and real estate, 
as — in detal in the reports of the vice president and auditor. 

The earnings and expenses of the year, compared with those of 
1880, show an increase in gross earnings of $2,022,496.32, an increase 
in operating expenses of $1,612,304.71, and an increase in net earn- 
ings of $410,191.61. 

e merchandise freight carried, as compared with 1880, shows 
an increase in — of 919,655 tons, being 195% per cent., an 
increase of 121,079,362 tons one mile, or r cent., and a de- 
crease in earnings from this source of $73,349.13, or P per cent. 


The earnings per ton per mile on this class of traffic were pod cent, 


a decrease from last year of P cent. The decrease in revenue, 
notwithstanding the large increase in tonnage, is due to the 
179 long and fierce competition for business which has existed 


between the different lines, and which has resulted in lower ) 


rates for transportation than have been reached in many years. 

The coal tonnage for 1881 amounted to 5,518,850 tons, being an 
increase over last year of 1,451,276 tons, or 35,5; per cent. The 
earnings from this source were $4,853,427.37, being an increase over 
last year of $1,661,810.41, or 52,4%, per cent. The earnings per ton 

r mile on this class of traffic were P cent., an increase over 

ast year of p cent. 

This result cannot but be gratifying to the proprietors. It is 
practical evidence of the value of the great natural advanta 
which this company enjoys by reason of its close proximity to this 
source of traffic. The business is not only increasing largely in 
volume, but it has changed in character, so that we now carry it to 
Western points, thereby furnishing employment for a large number 
of our cars, which we were formerly obliged to send empty in that 
direction. 

The earnings per ton per mile on all freight were P cent, and 
* expenses per ton per mile p cet, a decrease from last year 
0 cent. 

he number of ngers carried during the past year, as com- 
pared with 1880, shows a large increase. "The — from this 
traffic have increased $358,315.85. 

The ratio of expenses to earnings was 64 per cent., being a de- 
— from 1879 of 6 per cent., and an increase over 1880 of 2 per 
cen 

The increase in the cost of operating the road for the past year is 
accounted for by the large increase in our freight an nger 

traffic, at reduced rates, and the inc cost of labor and 
180 material. Had we received the rates of 1880 for merchan- 
dise traffic, we would have earned an additional sum thereon 
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of $1,125,548.22, at a total percentage of cost of operation of the 
road of 60 per cent. 


Car Service. 
Special mention is made of this account for the reason that for 
the first time in the history of the company it shows a balance to 
the credit amounting to $12,698.85. This is one of the incidental 


advantages of the change of gauge, the owning of our own equip- 
ment, and our ability to exchange cars with all roads. 2 


Capital Stock. 
Of the $85.240,525.00 of Erie railway stock upon which assess- 


ments were paid, there has been issued in exchange therefor to 
September 30, 1881, the stock of this company as follows, viz: 


Common stock $76,443,100 00 
- Preferred stockkkkk 7,632,200 00 
$84,075,300 00 
There is still held awaiting such exchange: 
Common stock $640,700 00 
Preferred stock .......... .....- 524,525 00 
5 1,165,225 00 
885,240,525 00 


The articles of incorporation provide that any stock of the Erie 
Railway Company, the holders of which failed to pay the assess- 
ment, shall be foreited, and that the New York, e Erie and 
Western Railroad Company shall have the power to issue its own 
stock, which would have been —- to exchange for such old 

stock had the assessment been paid, and sell the same for its 
181 own benefit. Under this authority there have been issued 
and disposed of during the year five thousand shares of the 
common stock of this company, leaving at present on hand and un- 


issued of such common stock, 4,162 shares, and of preferred stock, 


3,801? shares. 
The total amount of capital stock issued to September 

— . ̃ ö5—.—— $84,575,300 00 
Amount of assented stock unissued—— 1,165,225 00 


Amount on hand, subject to sale 22 796,375 00 


Total amount authorized 
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Assessment Fund. 


The balance of the assessment fund remaining on 
hand and unexpended September 30, 1880, as per 
last report was $131,244 63 

Less reduction for sterling exchange-. - 1,306 60 


$129,938 03 
Of this sum we received from the trus- 
tees — the year $109,988.25, of 
which we have applied to improve- 
ments (as per auditor’s report) $105,202 84 
There has been disbursed in London 
for expenses, etc.- 10,717 86 
$115,920 70 
Leaving a balance, September 30, 1881, 
in hands of trustees, London $4,897 97 
In hands of treasurer___..-....---.- 9,119 36 
14,017 33 
$129,938 03 
182 Funded Debt. 


The funded debt of the company September 30, 1880, as per last 

report, was $67,173,744.85. 
is amount has been decreased during the year $8,078.90, as 
follows: 

There has been purchased and cancelled $11,000 of fourth mort- 
gage bonds, and the holders of $13,000 of first consolidated mort- 
gage bonds having assented to the plan of reorganization, as they 
were entitled to do, involved the issue, for the coupons thereof, of 
first consolidated funded coupon bonds to the amount of $2,921.10, 
thus increasing such coupons bonds to $3,702,157.20. 

The total amount, therefore, of the funded debt, September 30, 
1881, is $67,165,665.95. 

The amount of first consolidated mortgage bonds at present un- 
assented is $180,000.00. 

For a more detailed statement of the business of the company, its 
earnings and expenses, and of its financial situation, reference is 
made to the report of the auditor hereto attached. 


Improvements. 


Reference is made to the report of Vice President Harris for in- 
formation with regard to the improvements of the road and prop- 
erty of the company, made during the current year, as well as for 

his suggestions with regard to what is necessary for the future. 
183 Much progress has been made in carrying into effect the 

programme marked out on the organization of this compan 
for the improvement of its road and property, to the end that it 
might be more efficiently, economically, and successfully operated. 


—— — 
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The results of the year, when compared with those of preced- 
ing years, justify beyond all question the policy adopted and the 
steps taken in the direction of making such improvements, and, al- 
though much has been done, there yet remains a great deal to do. 
The success of the company depends upon its ability to perform its 
service with the greatest degree of economy and efficiency. 

The tendency of the times is to a remarkably low rate for trans- 
portation service. To be able to perform the-service required, 
— ſaeility for the economical working of the road must be pro- 
vided. 

The effort of the managers of this company has been to put the 
property in condition to meet the state of affairs which they to some 
extent anticipated, and which is now fully upon us; and, although 
the competition for traffic has reduced rates to a point below that 
which was supposed to be at all remunerative, this company has, 
through its increased facilities and its ability to work with the 
highest degree of economy, been able to produce results which must 
be highly gratifying to its proprietors; and the managers of the 
company have no reason to doubt that if the policy heretofore 
— is diligently adhered to, and the improvements inaugurated 
and in contemplation are carried out to their completion, the net 
revenues of the company will continue to improve until they will 
be sufficient to meet all the requirements necessary to the absolute 
security of its creditors, and reach a point of being remunerative to 
its proprietors. 


184 Conclusion. 


The board is gratified to say that the various officers, agents, and 
employés of the company have performed the duties required of 
them with promptness and efficiency. 

Respectfully submitted, 
H. J. JEWETT, President. 


185 New York, Lake Erte & Western RAILROAU Co., 
OFFICE OF Vice PRESIDENT, 
New York, November 21, 1881. 


Hon. Hugh J. Jewett, President. 


Dear Sin: I submit the following report of the improvements of 
the road and equipment in the year ending September 30, 1881, 
and their present condition : 


The Bergen county cut-off, from Rutherford to Ridgewood, ten 
miles, with double track, has been built and brought into use. The 
amount expended to September 30th was $481,500.16. This cut-off 
shortens the distance for all through freight trains one mile; avoids 
the heavy grades of the main line and the drawbridge at the Passaic 
river, where safety requires all trains to stop; keeps the stream of 
freight trains clear of the city of Paterson, where several important 
streets are crossed at grade, and where, consequently, slow speed is 
imposed by city ordinance, and, by separating the freight from the 
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tracks used by the nger trains, avoids the delays to the former f 
from having to yield the tracks to the latter, and enables the com- 
pany to perform the passenger traffic with more promptness and 
more satisfactiorily to its customers. The saving in expense of the 
present freight business alone, from the reduced grades and dis- 
tances, is a generous return on the investment. 

A spur track is being built from the cut-off to the mills at Passaic, 
thus securing to this company the very large business, both coal 
and merchandise, of the present mills, and promoting the enl 
ment of the business at that point by providing superior facilities for 
the E of the raw material and manufactured pro- 

ucts. 

186 The passenger trains on the eastern division are so fre- 

quent, and so interfere with the regular movement of the K 
freight trains, that several miles of third track should be built this 
year between Jersey City and Port Jervis. With this provision the 
freight trains can run at more regular intervals, diminishing 
the danger of rear collisions and avoiding the simultaneous arrivals 
of many trains at Jersey City, where the facilities for taking care of 
them are so limited. 

The second track and loops on the Buffalo division have been 
completed, except two miles at the Portage loop, where track is now 


6% Si — — — — 
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— laid. 
Additional side and third tracks amounting to 45.37 miles have 5 
been laid as follows: 
Fastern Divisi 
Feet. Total. 

11 — 19,329 

1 —8 — ——— 5,415 

“ Switch, Hawthorne gravel pit | 2,908 

„ e dinvenentetsce crimes tenet 1,180 
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Goshe 
— 1Ä1 . — 
“ Closter 


7.54 miles. 
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187 


Hawley Branch— 


At East Hawley 
“ Hawley 


Jefferson Branch— 


At Susquehanna 
“ Binghamton 


Passing track— 
N c abseil 


13.75 miles. 
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6.98 miles. 


188 Buffalo Division. 
Feet. Total 
. 3 12,146 
r EE SAO EA A PAE TS 3,139 
3 err 3,841 
/ ladies iaebighieinnnniecndminialiog „ 
3. r 3,717 
12 a D A as Ge 
ss . 270 
“ Warsaw and Gainesville———— 1.512 
„„ e eee 70 
— 2 — —ä —— 200 
rh aminans “dcindinibiens 210 
1 ̃ ˙ ssssanic . . 2 8 300 
0 ——T—ͤ—y—õ—— ———— 301 
— —— — . — 690 
— 79,433 
15.04 miles. 
111 — —ͤ— ——— . 227 feet. 
043 miles. 
Western Division. 
, Feet. Total. 
— . w . 22 18,267 
— m ——— — — - 1,940 
= | “ Friendship ------....-.------------ ae 289 
. ND i iin tenets cick mecsilcpiee set esep ena ilsrcialetiehiigiiensetiante 2,570 
IID es slink scpevsineheintindbatchicnhainitanal meatianiehaeipbiaions - 660 
J WWW. P Se 
„ 2,350 
31,395 
189 B. B. and P. Br.— 1 
At Bradford .......--.. c 2,822 
— 2822 
B. and S. W. Br.— 
At North Collins 8 555 
SA CELA rae PRE LAN ALON TN 1,000 
— snicceceisnihincaesiliiitei single leis aiealiitag aati 545 
PRET UOID nmnessectapaneninrenighinsiaiipniaanpeininiatitasepaliniviaaiipaiiaadaas 150 
ERAT mame re URE gE AN 300 


— 


YOM NICKALS AND SIDNEY CLARIS. ! 129 


Extensive improvements have been made in the arrangement and 
enlargement of the yard at East Buffalo. 

The amount of business that could be done at Buffalo had been 
reached owing to the insufficient and badly-arranged track and 
transfer facilities there. The yard at East Buffalo has been laid out 
not only to meet the necessities of the ae business, but so that 
it may be systematically expanded as the business of the road shall 
demand, and arranged so that there will be no interruption to each 
— by the several trains to and from their several points of de- 
ivery. 

The amount expended on these improvements has been $213,759.66, 
exclusive of the amount paid for land. 

The growth of the local traffic of Buffalo has required the exten- 
sion of the freight yard and tracks — — to this purpose, and 
all the land between the railroad and Exchange street, east of Mich- 
igan street, has been acquired, except such as is used by its owners 
for coal business over this road, and tracks are being laid thereon. 

The verv valuable tract of land on the Blackwell canal, 1,116 
feet on the canal, and extending to the lake 330 feet, has been ac- 

quired at a cost of $150,000, of which $89,865.98 has been 
190 paid this year. This piece of land lies between the pro rt 
owned jointly by this company and the Lehigh Valley Rail. 
road Company and the property of the Buffalo Creek Railroad 
— also owned jointly with the Lehigh Valley, Railroad 
mpany. 

— — have been made ſor acquiring the land known as 
the South Channel property, owned by the city of Buffalo, and a 
propriated for the purposes of a south channel and subsequently 
abandoned. This strip is 200 feet wide and extends through the 
properties beſore mentioned, from the lake to the river. 

he acquisition of these — — will enable the company to 
provide facilities for doing the large and growing coal business as 
well as to handle the ore, lumber, and other — and bulky pro- 
ducts by way of the lakes, the demand for which we have been 
unable to meet on account of our limited water front. 

The second track of the Erie International road, 1% miles, has 
been built, and much of the grading for second track, from East 
Buffalo to Erie International Junction, 41 miles, has been done. 

Much progress has been made towards bringing the road to the 
standard gauge. 

The outer rail has been removed from Bergen to Paterson, by way 
of Newark, and from Hornellsville to Buffalo, and the track has 
been narrowed to the standard gauge on all the branches exce 
from Lackawaxen to Hawley, 26 miles, where there are three rails, 
and from Suffern to Piermont, 18 miles, and Bergen to Nyack, 26 
miles, where the tracks are broad gauge only. 

Total length of road, including branches and leased roads, Se 
tember 30, 1881, 1.020% 5 miles, of which 428% miles are double 
track and 5917 miles are single track. 

At the beginning of the year there were on hand 539 locomotives, 
of ace 100 were broad gauge and 139 standard gauge. 
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In the year there have been built in company’s shops, 4; re- 

191 built, 61; condemned and torn down, 14; leased of Car Trust 

of New York, No. 2, 15; leaving on hand at the end of the 

year, 544, of which 326 were broad gauge and 218 standard gauge. 

145 passenger and baggage cars and 3,235 freight cars have been 
brought to the standard gauge in the year. : 

The number of cars on the road September 30, 1881, was as fol- 

ows: 


Standard Broad 
Gauge. Gauge. Total. 
First-class passenger, 196 29 225 
Second-class and —— . — 69 9 78 
IR —ůů ů — —— W 
Bey page, express, all "an eee aaa 101 1 102 
, express, and mail 
Milk K KA K OBEN oF 38 3 41 
r CO AE tt Te BET 11,668 500 12,168 
. 366 118 
ß AS AOE PLE Sh ROOMY 732 Beis 732 
/ leamieialdinetaidad alias a aie tl 259 2 261 
1114444% . 659 56 715 
r 1,825 103 1,928 
c 3,762 — 3,762 
„%% . 2,227 2 2,229 
Coal—4-wheel, 8. 1333 = Z-wheel 75 605 680 
Caboose—8-wWw heel 50 1 51 
Caboose— i- wheel 115 62 177 
ccc 50 aaa 50 
Derrick . 21 10 31 
— T0 ial lca ails 22,218 1,501 23,719 
There has been paid in the year to the trustees of 
car trusts and others accounts of leased locomotives 
% ͤ⅛ X Le AR us EE $886,195 97 


Amount of principal remaining to be paid for leased loco- 
192 motives and cars in monthly, quarterly, and semi-annual in- 
stallments, $4,732,962.55, of which about $935,000.00 is to be 

paid in 1882. 


There has been expended on the engine-house and machine-shops . 


at Hornellsville $106,637.36. These buildings will be fitted with 
tools and machinery and be ready for occupancy in the early spring, 
and, ther with the other shops, will enable the company to nar- 
row and build its own engines, and save the payment of large profits 


on new locomotives in times like the present, when the locomotive 


manufacturers have orders beyond their immediate capacity to fill. 
The expenditures charged to construction account, etc., in the 
year have been as follows: 


aS —{- 
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8 TIRE ˙———————ĩEk 2 —— $297,546 77 
East Buffalo improvements 213,759 66 
“ side and third track 1 295,954 10 
© CE —•—é—ο amnsnmere ene main disinaiiisiliil 19,231 27 

For engine-houses, machine-shops, etc. : 

| ES SLT — $24,589 72 

i. 1,000 00 

„„ b 6,188 63 

3 rr 5,697 38 

“ Hornells ville 106,637 36 

Miscellaneous ‘ 1,822 73 
145,935 82 


Machinery for shops - 228,322 18 
Stations and warehouses: 


At Jersey City ---. ..--...----.-.- $2,061 88 

3 9,462 00 

3 inthe eee mgpenn 27,178 96 

“ Hornellsville._............... 10,085 65 

<< (ES ö 1,276 20 

Miscellaneous ..-.. -.........----- 2,007 38 
52,072 07 
Narrow gave ging road --- 22,337 19 
Telegraph lines 1.024 93 
ew ferry, New burg 6300 00 
193 Right of way..----------- .-.--.----..----- 2,705 00 
— v — = 774 72 
1 L — —-—. 101 101 86 
81,201,065 57 
Docks at % 9. ——— 2 — — 81.212 92 
nn e 24,611 82 
Stock Yards, Fortieth street, New Vork * 8,298 43 
834,123 17 

Real estate: 

nn cnn nes cneeensoon $62,120 00 

Buffalo, Blake docks $89,865 98 

4 „ Lehigh docks ---.-. 33,862 65 

4« „ Other real estate. 9... 140,878 36 
264,606 99 
Binghamton.------------ ------ a — — 19,808 40 
Deposit ....-. ------------------------------- 5,364 58 
RARE —ůů ——ů ——— —ö 10,000 00 
. cwnc nn apececce 6,127 00 
Other places R 2@aeaea2 @2EeE282 22222222 744 25 
— $368,771 22 
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Equipment, viz: 


. cocccccnwncusne = $39,309 53 
Passenger cars ................----- —— 14,535 88 
Narrow gauging ___ — ͤ—a—¾ö — 80,936 70 
Air brakes for locomoti ves * 1,895 12 
Narrow gauging locomotives 217,579 23 
Car Trust of New York and others, for cars and 

„ c ¶———2 —ꝙ 886,195 97 
Pee GRE HOGG cscs ccc ccsmee soccer enesnimensio 57,933 12 
6 W —— — . — 17,500 00 
Steamboats and tugs 14,000 00 

Total- — . $1,329,885 55 
. is cage eenons $2,933,845 51 


194 Of the above, $105,202.84 was paid out of the assessment 
fund, viz: 


—. . $1,507 55 
— WO oeikis on ecewcews concn cancnmameniine 2,250 00 
1 A A — 2,942 40 
—8 1 ˙ A A ——— 8 — 32,756 39 
— U—U mͤ ̃⅛—ens 8 56,936 00 
7 vu ʃ—•2½＋89.. 6,127 00 
„22. CEE one < cee nccces tnotanunenibe 2,683 50 

$105,202 84 


The road from Alton south has been put under construction, and 
is to be ready for business to the Philadelphia and Erie railroad at 
Johnsonburgh, thirty miles, by the summer of 1882. 

The construction of this road will give a direct route to market for 
the coal from the Daguscahonda mines, and will open up a large 
and valuable traftic between that part of Pennsylvania and all points 
on the line of the roads of this company. : . 

Notwitlistanding the liberal additions tliat have been made to our 
coal- car gage the demand has far exceeded the provisions for 
their supply. All of our anthracite coal customers are ready to in- 
crease their business, and to meet this demand, as also that arising 
from the construction of the road above mentioned and other busi- 
ness that will be developed by new connections, arrangements have . 
been made for the construction of 7,000 cars, to be leased of the Car 
Trust and to be paid: for in twenty semi-annual instalments. The 
amount of the issue will be $3,800,000, and the cars are all to be de- 
livered by the early summer. 

There is urgent necessity for the immediate enlargement of the 
facilities for handling, storing, and delivering freight on the Hud- 
son river, from the want of which the side tracks are at times blocked 
with loaded freight cars as far westas Elmira. 
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195 By the exchange of the National Stock Yard me om for 

land at Weehawken, the company owns a very valuable tract, 
having 500 feet of water front in addition to the 2,000 feet of water 
front it before had at that place, giving in all a water front of 2,500 
feet at Weehawken, of which only 1,000 is now improved. 

Plans have been prepared for the development of the rest of the 
property by the construction of piers, with stock yards in the rear. 

he total estimated cost of construction of piers, bulkheads, tracks, 
filling, and stock yards is $1,094,800. Proposals have been invited 
for the construction of a part of this work with a view to its being 
brought into use by the early spring. 

The rest of the Harsimus Cove property should also be improved 
as soon as possible, by extending the basin inland to near its western 
bound:ry, and building warehouses for the accomodation of our 
seagoing traflie. The estimated cost of this is $500,000. 

A second track should be buiit between Hornellsville and An- 
dover—16 miles—over the Tip-top summit, between the the Canisteo 
and Gienesee rivers, and between Cuba and Friendship—8 miles— 
over the Cuba summit, between the Genesee and Allegheny rivers, 
and between Salamanca and Olean—18 miles. 

The total cost of these pieces would be $700,000. 

By the construction of second tracks over the summits pushers 
could be used on the Tip-top and Cuba grades, and the locomotives 
could haul over the division one-third more cars than now; and a 
second track from Salamanca to Olean would give relief to the 
Salamanca yard and promote despatch by furnishing a convenient 
place for the meeting of freight trains. 

For the rest of the distance between Hornellsville and Salamanca 
the second track could be deferred for the present. 

Whilst the improvements now in progress, together with 
196 those herein recommended, will place the road in condition to 
compete favorably with the other trunk roads, still further 
expenditures will be needed to meet the growing demands of the 
traffic and to establish the permanent prosperity of the road. 


Respectfully, 
ROBERT HARRIS. 
* Vice President. 
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197 Report of the Auditor. 


New York, Lake Erie & Western RAILnOAPD Co., 
Aupit OFFIvE, 
New York, Nov. 21, 1881. 


Hon. H. J. Jewett, president: 
I beg to present herewith the following statements, constituting 
my report for the past fiscal year, viz: — : 


The profit and loss account, showing the operations of tho road 
its branches, leased lines, etc. | 


The condensed balance sheet, showing its financial condition as 
compared with the previous year. 


The revised table of interest on funded debt for the fiscal years 
1881 to 1884, inclusive. | 


The comparative profit and loss account for the fiscal years 1880 
and 1881; and 


The usual statistics of the traffic, compared with those of the pre- 
vious six years. 


The pu of this comparison is to show, both in amount and 
per cent., the increase or decrease in 1880-1 over or from each of 
the preceding six years, thus covering that period of your adminis- 
tration for which such comparison is practicable. 


Particular attention is called to table No. 5, wherein the increase 
in net earnings is shown, and to table No. 10, wherein the increase 
in freight and passenger traffic is set forth, that from 1875 to 1881, 
in the number of passengers transported one mile, being 29 per 
cent.; in the number of tons of freight (other than — transported 
one mile, 107 per cent., in the number of tons of rted 
one mile, 69 per cent., the number of tons of all freight 
transported one mile, ent., while the average freight-train 
load increased stendil; at period from 134 tons to 218 tons, or 
62 per cent., and the average number of passengers per train 20 per 
cent. 3 ) 


That the earnings did not increase in proportion to this in- 
creased traffic is sufficiently apparent from the next table (No. 11), 
which shows the decreased rates per ton and per nger per mile 
from all the six years, except 1879 for freight and 1877 for passen- 


gers. 
I append also an additional table (No. 12), giving the freight ton- 


nage and earnings for the last stxteen years, which shows still more 
signally the great increase of this traffic, and the decreased rates re- 
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ceived for carrying it in that period. It will be observed that it is 
now almost double what it was in 1872 and 1873, yet the earnings 
are not much in excess of what they were then, and only 37.6 per 
cent. greater than in 1866, against an increased tonnage movement 
of 314.7 per cent. 

ery respectfully, S. LITTLE, Auditor. 
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Desits TO REVENUE. 


To Working Expenses: 


Conducting transportation. ...... ..-. ...- ----- 
Motive power 
Maintenance of cars. 
Maintenance of way 
General expense“ 


To net earnings 


To Pavonia Horse Railroad : 


Expenses. 
Interest on bonds 


Earnings 

Loss .... 

To Grand Opera House and Twenty-third Street 
Properties : 


Expenses. ...... .... 
— 


. ee wine 


To Unclaimed Baggage and Freight Department : 


SERIE, connce enguce ——— coco} 


Receipts ....... 


1 
„6j§ͤð—12 @@eeee ˙- „„ „% ee „ 


Lass -e eo +2208 eoowec eo 


‘ 


1 


To Brooklyn Anner : 


a Expenses. - ©@ @@@eeea © @@ee -@ eS @e © O@ @@@Ge 
Fern. 


Loss 
To Blake's Docks (Buffato) : 


2K „„ „% „% „„ 202 +e „%7é : 2 22525052222. 


| 


Expenses 
Earuings .... ..... 


@et@ge oO ewe «Mee caowe oo Oe O22 ee eee 


a 2 @ @@@@e@G@e 2 2° ©@@e@eGe +2 22 — 
1 


Amount carried forward 


— —ñä— 2 
1 


20 e©@@e „% «eo „ ©8922 22 @eee@ ep Gb Gp Gap 


“eee „„ „„ 


$50,447 87 
50,012 90 


1 


$31,007 75 


‘ — & 
209 ered N 


26e ee2 @e ; 


ee @@ @@ of @2@ +2 @ 


$11,119 84 


1,471 88 


| 
: 
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Crepits ro REVEXVE. 


By Earnings : | 
y ings | 

$11,126,149 24 
4 427 37 


— 
Coal 


Second-class passenger and omigran 
— %% d a 
TJ ̃ ͤ•w ²˙A . m 


Car service freig 


22 ence cose cous 


E 


| $20,716,606 18 
"$20,715,606 18 


$7,450,875 12 


By Pavonia Ferries: 
c 


— . 


Profit e2e2e2e A. e 26920920004, „„ „2, „2“ 


By New Fort, Lale Erie and Western R. R. Com- 
pany’s Baggage Express. 


Earnings .......... .... 1 — — on 
. , 00 cece coce — 


Prost 2692 „29.00% „„ „% 2 „% „„ͤ%„t%“ie «„ 222 •Æ2ẽkeęw̃%̃ñꝗ — 22 +2 es 22222, Ä—„Ä„„ „% 2 BSS 


nnen Tucks: | 


Eu rh 8 $55, 
©. — nam ennual 15, 


hapemees ..... 


oo 2@@oe ee 


D...... W 


17,886 12 


744 61 


$9,983 19 


| 

By New York, Lake Erie and Western Elevator (H. 7 
Fab... ' 
ae: | 

: 

— cmndiiéteantine enietie saan canna! 


BR BORSES 2 cco cece coce cowens -10o coccas o- oc -2 00 ; 


Pichi S@@e e@@oe „„ „„ - - - „„ — — oo a*e «* 22 


By interest on geeljri ties ::. ũ 

By sterling ench ange 4c 
ö 

Amount carried furward. ........ .. l⁵&‚ — 


7,981 14 


236,962 24 
586 24 


$7,742,418 58 
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